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Arkansas Code Revision Commission Preface 

In preparing the Arkansas Code of 1987, the Arkansas Code Revision 
Commission has tried to determine which parts of the Arkansas Code of 
1987 are derived from uniform acts, model acts, and other acts prepared 
by various organizations and adopted by the Arkansas General Assem- 
bly for which official commentaries were prepared. When available, the 
official commentaries to the various uniform, model, and other acts 
have been collected and notes inserted by the commission to explain the 
additions, deletions, and changes made in the texts of the acts as 
adopted in Arkansas. These commentaries and additional notes by the 
commission are published for the convenience of practitioners in 
Arkansas. 

Every effort has been made to assure the accuracy of the commission- 
added notes to the commentaries; however, the commission-added notes 
are not official commentaries and should not be relied upon to the same 
extent as the official commentaries. 

When the Arkansas General Assembly enacted the Arkansas Crimi- 
nal Code of 1975, it considered the official commentary by the Criminal 
Code Revision Commission along with the text of the then-proposed 
Criminal Code. Since adoption of the Criminal Code in 1975, Frank 
Newell, one of the original drafters of the Arkansas Criminal Code, has 
prepared and published commentaries to the Criminal Code explaining 
changes made to the Criminal Code by the Arkansas General Assembly 
since its adoption and court decisions interpreting the Criminal Code. 
The commentaries by Frank Newell, although not official, have been 
included and may be helpful to practitioners in Arkansas. 



in 



Publisher's Preface 

The two Commentaries volumes of the Arkansas Code of 1987 
Annotated reprint commentaries to various uniform laws, model acts, 
etc., which are codified in the Code. Permission to reprint these 
commentaries was obtained by the Arkansas Code Revision Commis- 
sion. The text of the commentaries was provided by the staff of the 
Arkansas Code Revision Commission; footnotes were also reviewed or 
added by the Commission. 

Suggestions, comments, or questions about this or any other volume 
of the Code are welcome. You may call our toll-free number, 1-800-446- 
3410, fax us toll free at 1-800-643-1280, or write: Arkansas Code Editor, 
The Michie Company, P.O. Box 7587, Charlottesville, Virginia, 22906- 

7587. 

THE MICHIE COMPANY 



User's Guide 

Many of the Arkansas Code's research aids, as well as its organiza- 
tion and other features, are described in the User's Guide, which 
appears near the beginning of Volume 1 of the Code. 
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TITLE 5 
CRIMINAL OFFENSES 

CRIMINAL CODE 

(§ 5-1-101 ET SEQ.) 



A.C.R.C. Notes. The original commen- 
tary to the Arkansas Criminal Code was 
drafted by Frank B. Newell and L. Scott 
Stafford, who were assisted by the persons 
named below with regard to the indicated 
chapters: 
Martin Nevrla — Chapter 13 
Alston Jennings, Jr. — Chapters 39, 73 
Michael Gorman — Chapter 26 
Professor Rafael Guzman of the Univer- 
sity of Arkansas Law School at 
Fayetteville drafted the commentary to 
subchapter 3 of chapter 2. 

The original commentary, which was 
distributed as a part of the proposed Offi- 
cial Draft of the Code to each member of 
the General Assembly, was drafted to ex- 
plain the provisions of that draft. Conse- 
quently, its references to "present law" or 
"existing statutory authority" were, in in- 
numerable instances, references to prior 
law. In 1977, the original commentary was 
revised by Frank B. Newell to eliminate 
these ambiguities. Minor changes were 
also made to reflect amendments to the 



Code by the 1975 and 1977 legislative 
sessions. As the 1988 Supplementary 
Commentary was prepared, some Origi- 
nal Commentary was changed to make it 
clear that it refers to provisions that have 
been amended. Despite these changes, the 
Original Commentary herein is for the 
most part identical to the commentary to 
the Proposed Official Draft and the Code 
as originally published. 

In 1983, supplementary commentary 
was prepared by Frank B. Newell and 
Associate Professor L. Scott Stafford. The 
conclusions stated in this commentary 
were those of the authors, and neither the 
Arkansas Criminal Code Revision Com- 
mission nor any other state agency re- 
viewed or approved them. 

In 1985, Mr. Newell prepared additional 
supplementary commentary, and his 1988 
supplementary commentary combines the 
1983, 1985, and new 1988 supplementary 
commentaries under the heading 1988 
Supplementary Commentary. 



Original Commentary to Subtitle 1, Chapter 1 
Table of Authorities 



Below is a list of proposed state and 
federal codes which served as reference 
works in the drafting of the Arkansas 
Criminal Code and Commentary thereto. 
Where appropriate, the list indicates in 
brackets the abbreviated form by which 
references to these Codes are made in the 
Commentary. 

Final Report of the National Commis- 
sion on Reform of Federal Criminal Laws, 
United States Government Printing Of- 
fice, Washington, D.C. (1971) [Proposed 
Federal Code]. 

Working Papers of the National Com- 
mission on Reform of Federal Criminal 
Laws, United States Government Print- 



ing Office, Washington, D.C. (2 volumes) 

(1970) [Working Papers]. 

Proposed Kansas Criminal Code, Kan- 
sas Judicial Council Bulletin (Special Re- 
port) (State Printer, Topeka, Kansas: 
April, 1968) [Proposed Kansas Code]. 

Kentucky Penal Code Final Draft, Ken- 
tucky Crime Commission, Legislative Re- 
search Commission, Frankfort, Kentucky 

(1971) [Proposed Kentucky Code]. 
Proposed Criminal Code of Massachu- 
setts, The Lawyers Co-operative Publish- 
ing Company, Rochester, N.Y.; The Michie 
Company, Charlottesville, Virginia (1972) 
[Proposed Massachusetts Code]. 

Michigan Revised Criminal Code, Spe- 



CRIMINAL CODE 



cial Committee of the Michigan State Bar 
for the Revision of the Criminal Code and 
Committee on Criminal Jurisprudence 
State Bar of Michigan; West Publishing 
Co., St. Paul, Minn. (1967) [Proposed 
Michigan Code]. 

The Proposed Criminal Code for the 
State of Missouri, The Committee to Draft 
a Modern Criminal Code; West Publishing 
Co., St. Paul, Minn. (1973) [Proposed Mis- 
souri Code]. 

Model Penal Code, Reprint — Tentative 
Drafts Nos. 1, 2, 3, and 4, The American 
Law Institute, Philadelphia, Pa. (1953, 
1954, 1955) [M.P.C.]. 

Model Penal Code, Reprint — Tentative 
Drafts Nos. 5, 6, and 7, The American Law 
Institute, Philadelphia, Pa. (1956, 1957) 
[M.P.C.]. 

Model Penal Code, Reprint — Tentative 
Drafts Nos. 8, 9, and 10, The American 
Law Institute, Philadelphia, Pa. (1958, 
1959, 1960) [M.P.C.]. 

Model Penal Code, Reprint — Tentative 
Drafts Nos. 11, 12, and 13, Proposed Final 
Draft No. 1, The American Law Institute, 
Philadelphia, Pa. (1960, 1961) [M.P.C.]. 

Model Penal Code, Reprint — Proposed 
Official Draft, The American Law Insti- 
tute, Philadelphia, Pa. (1962) [M.P.C.]. 

Report on Proposed New Hampshire 
Criminal Code, Commission to Recom- 



mend Codification of Criminal Laws, 
Criminal Law Revision Commission, 
Manchester, N.H. (1969) [Proposed New 
Hampshire Code]. 

Proposed Oregon Criminal Code, Crim- 
inal Law Revision Commission, Salem, 
Oregon (1970) [Proposed Oregon Code]. 

S. 1, 93d Congress, 1st Session (1973). 

S. 1, 94th Congress, 1st Session (1975). 

S. 1400, 93d Congress, 1st Session 
(1973). 

Texas Penal Code, A Proposed Revision, 
State Bar Committee on Revision of the 
Penal Code; West Publishing Co., St. Paul, 
Minnesota (1970) [Proposed Texas Code]. 

Proposed Criminal Code of Vermont, 
Joint Criminal Code Study Committee; 
Equity Publishing Corporation, Oxford, 
New Hampshire (1970) [Proposed Ver- 
mont Code]. 

Revised Washington Criminal Code, Ju- 
diciary Committee of the Washington Leg- 
islative Council, Olympia, Washington 
(1970) [Proposed Washington Code]. 



The Code was enacted in March of 1975. 
Section 41-101 [(Ark. Code Ann. § 5-1-101 
(1987))] provided for an effective date far 
enough in the future to allow the law 
enforcement and legal communities to be- 
come thoroughly conversant with the 
Code before it went into effect. 
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Most terms used in the Code are defined 
in the initial section of the chapter to 
which they apply. However, the use of 
some terms is so pervasive that this pro- 
cedure was infeasible. These terms are 
denned here. In addition, the Chapter on 
Culpability explains the various culpable 
mental states. Since all offenses defined in 
the Code require the existence of one of 
these mental states, each has been cross- 
referenced to the appropriate section in 
the Chapter on Culpability. 

Subsection (5) attempts to define "ele- 
ment of the offense," a rather elusive con- 
cept in spite of the fundamental role it has 
long played in the criminal law. The ingre- 
dients of a criminal offense consist of 
conduct, attendant circumstances, or a 
result of conduct, or some combination of 
the three. With respect to each, the offense 
will require a culpable mental state, 
whether it be a general mens rea or a 
more specific intent. The conduct, atten- 



dant circumstances, or result, plus the 
mental state required with respect to 
each, constitute the elements of that of- 
fense. In addition, if the statute defining 
the offense, another section of the Code, or 
general decisional law provides an excuse 
or justification for the conduct, then the 
conduct, attendant circumstances, or re- 
sult that negates the excuse of justifica- 
tion constitutes an element of the offense. 
By including in the definition of "element 
of the offense" an excuse or justification 
for conduct, the Code does not alter the 
traditional burden of proof with respect to 
a "defense." As expressly indicated in § 5- 
l-lll(c), the state is not compelled to 
disprove a "defense" until evidence is ad- 
mitted that supports the "defense." At that 
point, the state must negate the "defense" 
beyond a reasonable doubt just as it must 
prove other "elements of the offense." If an 
excuse or justification is denominated an 
"affirmative defense," the negation of the 
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excuse or justification is still an "element 
of the offense," but § 5-l-lll(d) clearly 
places on the defendant the burden of 
proof with respect to the issue. Purely 
procedural considerations, such as com- 
mission of the offense within the period of 
limitations or the jurisdiction of the court, 
are not considered "elements of the of- 
fense." 

It should be noted that the Commission 
has given such terms as "deadly weapon" 
and "public servant" functional defini- 
tions. This should be compared with the 
all too common technique whereby a term 
is defined by listing examples, an ap- 
proach that taxes the draftsman's imagi- 
nation and inevitably leads to oversights. 

"Law enforcement officer" is also given a 
functional definition; formerly, the law de- 
fining "peace officers" and their authori- 



ties and duties was scattered and frag- 
mentary. See, e.g., §§ 43-204, 43-406 
(Repl. 1964); § 26-210 (Repl. 1962); 
Winkler v. State, 32 Ark. 539 (1877); 
Amendment No. 35 to the Arkansas Con- 
stitution (Game Wardens) and Anderson 
v. State, 213 Ark. 871, 213 S.W.2d 615 
(1948). See, also, Ex parte Levy, 204 Ark. 
657, 163 S.W.2d 529 (1942). 

The distinction between "physical inju- 
ry" and "serious physical injury" is used 
repeatedly in the Code to distinguish dif- 
ferent grades or degrees of the same of- 
fense. The more aggravated harm occurs 
if the injury is almost fatal or results in 
more than a temporary impairment of 
physical condition. 

The remaining terms defined in this 
section are self-explanatory and do not 
need further explication. 



1988 Supplementary Commentary to § 5-1-102 



The distinction between "physical inju- 
ry" and "serious physical injury" is dis- 
cussed in Hall v. State, 11 Ark. App. 53, 
666 S.W.2d 408 (1984). See also, hum v. 



State, 281 Ark. 495, 665 S.W.2d 265 
(1984); Harmon v. State, 260 Ark. 665, 543 
S.W.2d 43 (1976); Martin u. State, 261 Ark. 
80, 547 S.W.2d 81 (1977). 
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This section establishes the substantive 
scope of the Code. In compliance with 
constitutional proscriptions on ex post 
facto laws, subsections (a) and (b) provide 
that the Code applies only to offenses 
committed after the effective date of the 
Code. See, U.S. Const, art. 1, § 10; Ark. 
Const, art. 2, § 17. Subsection (c) makes it 
clear that offenses committed before that 
date are to be prosecuted under prior law. 
Since many criminal statutes were re- 
pealed in conjunction with the enactment 
of the Code, subsection (e) preserves re- 
pealed statutes to the extent necessary to 
punish offenses committed prior to the 
effective date of repeal. Compare, Ark. 
Code Ann. § 1-2-120 (1987). As stated in 
subsection (b), the Code hereafter applies 
to all prosecutions for offenses defined by 
statutes outside the Code. Hence, the 
Code will govern a prosecution for viola- 



tion of a statute enacted subsequent to the 
Code or not repealed by the Code. 

The one exception to the rule of prospec- 
tive application of the Code is found in 
subsection (d). In drafting a unitary body 
of criminal law the Commission was com- 
pelled to re-evaluate many of the defenses 
currently available to a defendant in a 
criminal prosecution. As a result, some 
common law defenses have been abolished 
or refined and several new defenses have 
been created. Because the Code embodies 
progressive judgments as to the nature 
and scope of defenses, the Commission 
wished to make Code defenses applicable 
to as many future prosecutions as possi- 
ble. Therefore, subsection (d) gives a de- 
fendant charged with committing an of- 
fense prior to enactment of the Code the 
option of having his defenses governed by 
either the Code or by pre-existing law. 
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1988 Supplementary Commentary to § 5-1-103 



Subsection (d) allows a defendant 
charged with an offense committed prior 
to the adoption of the Code to elect to have 
the construction and application of any 
defense governed by the Code. The option 
applies only to matters specifically desig- 
nated a defense by the Code or which fall 
within the general definition of defense 
found in § 41-110(3) (§ 5-l-lll(c)). For 
example, a defendant does not have the 
option to invoke the limitations period 



prescribed in § 41-104 (§ 5-1-109) when 
the period is shorter than that prescribed 
by the law in effect at the time the offense 
was committed, Patrick v. Lineberger, 265 
Ark. 334, 576 S.W.2d 191 (1979), nor is a 
defendant charged with a pre-Code of- 
fense entitled automatically to credit un- 
der § 41-904 (§ 5-4-404) for time spent in 
custody. Campbell v. State, 265 Ark. 77, 
576 S.W.2d 938 (1979). 
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The purpose of this section is to deter- 
mine the applicability of Arkansas crimi- 
nal statutes to either conduct or results 
occurring outside the territorial bound- 
aries of the state. The section is adapted 
from M.P.C. § 1.03. Like the "long arm" 
statute now used in civil actions, the pro- 
vision is designed to extend the extra- 
territorial effect of Arkansas law to the 
maximum extent desirable and constitu- 
tionally permissible. The Commentary to 
the Model Penal Code indicates that the 
common law rules respecting territorial 
jurisdiction of a court were designed to 
ensure that an offense was not subject to 
prosecution in more than one jurisdiction. 
The increased mobility of contemporary 
criminals has greatly enhanced the possi- 
bility that particular conduct will affect 
more than one state. In order to ade- 
quately protect the various interests un- 
derlying a state's criminal laws, it was 
necessary to formulate a concept of terri- 
torial jurisdiction that acknowledged that 
the same criminal conduct might be pros- 
ecutable in several states. The possibility 
that this might lead to harassment of 
defendants is dealt with by giving double 
jeopardy effect to prosecutions in other 
jurisdictions. 

Subsection (a)(1) will govern most cases 
in which an offense has a nexus with 
another state. Insofar as it applies to the 
person who causes a prohibited result in 
this state by engaging in conduct outside 
the state, the subsection restates tradi- 
tional doctrine. See, Cousins v. State, 202 
Ark. 500, 151 S.W.2d 658 (1941) quoting 
with approval from 22 C.J.S. at 219 as 
follows: 

"If a crime covers only the conscious act 



of the wrongdoer, regardless of its conse- 
quences, the crime takes place and is 
punishable only where he acts; but, if a 
crime is defined so as to include some of 
the consequences of an act, as well as the 
act itself, the crime is generally regarded 
as having been committed where the con- 
sequences occur, regardless of where the 
act took place, and under a statute so 
providing a person who commits an act 
outside the state which affects persons or 
property within the state, and which, if 
committed within the state, would be a 
crime, is punishable as if the act were 
committed within the state." 

As contemplated by the introductory 
language to this section, this situation — 
i.e., conduct in another state causes a 
criminal result within this state — fre- 
quently arises when a person outside the 
state is charged with being an accessory 
or accomplice to an offense within this 
state. At one time, an accessory whose 
acts took place outside the state could not 
be punished for an offense occurring in 
Arkansas. State v. Chapin, 17 Ark. 561 
(1856). However, the statutory abolition of 
distinctions between principals and acces- 
sories superseded the Chapin holding, so 
by permitting prosecution of the out-of- 
state accessory the Code breaks no new 
ground. See, Mortensen v. State, 214 Ark. 
528, 217 S.W. 325 (1949). The converse 
situation — i.e., conduct within this state 
causes a criminal result in another state 
— has never been explicitly addressed by 
the Arkansas Supreme Court. In State v. 
Chapin, supra, the Court stated in dictum 
that the out-of-state accessory could be 
prosecuted in the other state for a result 
occurring in Arkansas. Abolishing the dis- 
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tinction between principals and accesso- 
ries would appear to allow prosecution of 
the out-of-state accessory in either Arkan- 
sas or the other state. However, in a 
somewhat analogous case involving 
whether venue lies in the county where 
the accessory's acts occur or in the county 
where the result occurs, the Court ruled 
that trial could be held only in the latter 
county. See, State v. Reeves, 246 Ark. 1187, 
442 S.W.2d 229 (1969). Subsection (a)(1) 
clearly permits a prosecution in Arkansas 
for conduct causing a result in another 
state. 

If the result that is the object of conduct 
occurring outside the state is not 
achieved, then subsection (a)(1) is not ap- 
plicable since neither the conduct nor the 
result occurred in Arkansas. To cover the 
situation where an actor launches from 
outside the state an unsuccessful effort to 
cause a criminal result in Arkansas, sub- 
section (a)(2) provides that an extra-terri- 
torial attempt to commit an offense in 
Arkansas is prosecutable in this state. An 
example of such a case is the person in 
Texas who mails a bomb to an Arkansas 
resident, but the package is intercepted 
prior to delivery. Subsection (a)(2) autho- 
rizes a prosecution in Arkansas for at- 
tempted murder. 

Subsection (a)(3) is directed at the ex- 
tra-territorial conspiratorial agreement 
whose objective is the commission of an 
offense in Arkansas. There is no Arkansas 
precedent for the assertion of extra-terri- 
torial jurisdiction in this situation, proba- 
bly due to the absence of a workable 
conspiracy statute rather than the hesi- 
tancy of Arkansas judges to uphold juris- 
diction over out-of-state conspirators. Un- 
like an extra-state attempt to commit an 
offense in Arkansas, the extra-state con- 
spiracy is prosecutable in Arkansas only if 
an overt act in furtherance of the conspir- 
acy occurs within the state. The additional 
requirement is justified "(s)ince conspir- 
acy normally involves a less immediate 
threat than attempt and the conspiracy 
may be formed far from the place of the 
intended consummation of the crime...." 
M.P.C. § 1.03, Comment at 12 (Tent Draft 
No. 5, 1956). 

Subsection (a)(4) is designed to prevent 
Arkansas from becoming a haven for per- 
sons engaged in violating the laws of other 
states. The ultimate object of the attempt, 
solicitation, or conspiracy must be an of- 



fense both in this state and the jurisdic- 
tion in which it will culminate. 

Subsection (a)(5) subjects a person to 
prosecution for omission to perform a le- 
gal duty imposed by Arkansas law, regard- 
less of the person's location at the time of 
the omission. The provision would be ap- 
plied most frequently in cases where a 
person failed to support his dependents in 
violation of § 41-2405 (§ 5-26-401). How- 
ever, it is not so limited and could also be 
used to assert extra-territorial jurisdic- 
tion over an Arkansas resident who failed 
to pay state income tax. In the area of 
nonsupport, this subsection is broader 
than former law since it permits the pros- 
ecution of a person who has never entered 
the state when a dependent to whom he 
owes a duty of support resides within the 
state. Former law probably required that 
abandonment or desertion of the depen- 
dents occur within the state before the 
failure to support dependents could be 
prosecuted in Arkansas. See prior author- 
ity previously codified as Ark. Stat. Ann. 
§ 41-204 (Supp. 1973), and Dean v. State, 
173 Ark. 4, 291 S.W. 808 (1927) (interpret- 
ing a predecessor statute). 

Subsection (a)(6) is an enabling statute 
that acknowledges the power of the legis- 
lature to expressly impose extra-territo- 
rial liability in a circumstance not directly 
covered by the five preceding paragraphs. 

Subsection (b) establishes a separate 
rule applicable to the offense of homicide. 
The offense is singled out for special treat- 
ment because of its serious nature, the 
occasional difficulty of detecting where it 
occurred, and the fact that the act causing 
death and the death may occur at differ- 
ent geographical locations. See, M.P.C. 
§ 1.03, Comment at 9 (Tent. Draft No. 5, 
1956). The provision permits a homicide 
prosecution in Arkansas if either the 
death or the contact causing the death 
occurs within the state. If the fatal blow is 
struck in Arkansas, the fact that death 
ensued in another jurisdiction should 
clearly not divest the Arkansas courts of 
jurisdiction, but asserting jurisdiction 
based solely on death in Arkansas is not so 
easily justified. The latter authority, how- 
ever, should prove useful in cases where it 
is possible to determine where the victim 
died but not where the fatal contact oc- 
curred. If the location of fatal contact is 
known and the death in Arkansas is a 
completely fortuitous circumstance, as 
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where a person wounded in Oklahoma 
dies in an Arkansas hospital, it is antici- 
pated that the appropriate Arkansas pros- 



ecuting authority will defer to the pro- 
ceedings in the other state. 



1988 Supplementary Commentary to § 5-1-104 



The Supreme Court added judicial gloss 
to this section in Gardner v. State, 263 
Ark. 739, 569 S.W.2d 74 (1978), cert, de- 
nied, 440 U.S. 911 (1979). The victim of a 
rape testified that the rape had taken 
place in the backseat of an automobile at 
some point during a drive from Arkansas 
through Oklahoma and Texas. The de- 
fense argued that the prosecution had 
failed to prove beyond a reasonable doubt 
that all elements of the offense had oc- 
curred in Arkansas. Without specifically 
citing § 41-103 (§ 5-1-104), the Supreme 
Court held that "if the requisite elements 
of the crime are committed in different 
jurisdictions, any state in which an essen- 



tial part of the crime is committed may 
take jurisdiction." Since the essential ele- 
ment of the offense of rape is the actual 
penetration of the victim and there was 
testimony from the driver of the vehicle to 
the effect that penetration occurred in 
Arkansas, the Court sustained the trial 
court's finding on the jurisdictional ques- 
tion. 

Gardner v. State, 263 Ark. 739, 569 
S.W.2d 74 (1978), cert, denied, 440 U.S. 
911 (1979) has been followed by Glisson v. 
State, 286 Ark. 329, 692 S.W.2d 227 
(1985). See, also, Ark. Code Ann. § 5-1- 
111 (a)-(b) (1987) (when State required to 
prove jurisdiction or venue). 



Original Commentary to § 5-1-105 



Subsection (a) defines "offense," a term 
of obvious importance to a criminal code. 
Under prior law, an offense was "any act 
or omission for which the law . . . pre- 
scribed a punishment." See prior law for- 
merly codified as Ark. Stat. Ann. § 41-101 
(Repl. 1964). As denned in the Code, "con- 
duct" means "act or omission." See, § 5-2- 
201(3). Therefore, the only significant dif- 
ference in the definitions is that a 
"statute" rather than the "law" must au- 
thorize imposition of punishment for the 
particular conduct. This results in a 
rather fundamental change since restrict- 
ing the definition of offenses to those de- 
fined by statute means that common law 
offenses are abolished. Former authority 
previously found at Ark. Stat. Ann. § 41- 



107 (Repl. 1964), authorizing a court of 
competent jurisdiction "to punish the of- 
fender under the provisions of the com- 
mon or statute law of England," has been 
repealed. 

Subsection (2) divides offenses into 
three classes. Old law provided for only 
two — felonies and misdemeanors. See 
prior law earlier codified as Ark. Stat. 
Ann. § 41-102 (Repl. 1964). All three 
classes — including the new category "vi- 
olation" are defined and explained in the 
three succeeding sections. 

Subsection (3) ensures that, even in the 
absence of explicit statutory authority, 
courts retain the power to impose punish- 
ment for criminal or civil contempt. 



1988 Supplementary Commentary to § 5-1-105 



Creation of New Common Law Crimes 

In Meadows v. State, 291 Ark. 105, 722 
S.W.2d 584 (1987), appellant was con- 
victed of manslaughter for killing an un- 
born viable fetus in an automobile acci- 
dent. He appealed, contending that the 
applicable statute, § 5-10-104 (a) (3), pro- 
viding for liability where one "recklessly 
causes the death of another person," was 
inapplicable, a fetus not being a "person." 
"Person" is not defined by the Code. The 



Court therefore looked to the common law 
and found that an unborn fetus was not 
included within the definition of a person. 
Meadows at 107-08, 722 S.W.2d at 585. It 
then said, "The critical issue is whether a 
court ought to create a new common law 
crime." Id. at 108, 722 S.W.2d at 585. It 
decided the question in the negative, cit- 
ing fundamental policy reasons. Id. at 
109, 722 S.W.2d at 586. 
Ark. Code Ann. § 5-1-105 (a), not men- 
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tioned by the Court, also provides an an- 
swer to the question. Subsection (a) 
states, "An offense is conduct for which a 
sentence to a term of imprisonment or fine 



or both is authorized by statute." There- 
fore, the Court would appear limited by 
subsection (a) to enforcement of statutes. 



Original Commentary to § 5-1-106 



Section 5-1-106 defines and classifies 
felonies. 

Under subsection (a) all felonies will be 
so designated in the statute denning the 
offense. Under prior law "[a] felony [was] 
an offense of which the punishment [was] 
death or confinement in the penitentiary." 
See former authority previously codified 
as Ark. Stat. Ann. § 41-103 (Repl. 1964). 
The Arkansas Supreme Court construed 
this to mean that an offense was a felony 
only if the penal provision provided for 
"imprisonment in the penitentiary." Here- 
after, a criminal statute need only indicate 
that conduct in contravention of the stat- 
ute constitutes a "felony"; invocation of 
the magic words "imprisonment in the 
penitentiary" is no longer necessary. 
Hopefully, this change will eliminate leg- 
islative oversights leading to results such 
as that in Bennett v. State, 252 Ark. 128, 
477 S.W.2d 497 (1972), which held that an 
offense punishable by fifteen years impris- 
onment was a misdemeanor since the 
words "in the penitentiary" were absent 
from the penal provision. 

Subsection (b) subdivides felonies into 
four classes. In so doing, the Code adopts 
the approach recommended by the Model 
Penal Code and the American Bar Associ- 
ation Project on Minimum Standards for 
Criminal Justice. See, M.P.C. § 6.01; 
A.B.A. Standards, Sentencing Alterna- 
tives and Procedures, Standard 2.1 
(1968). The primary reason for classifying 
offenses is to provide a basis for imposing 
sentence. This represents a significant de- 
parture from the traditional legislative 
technique of prescribing a penalty in the 
statute denning the offense. Earlier stat- 
utes contained penal provisions adopted 
at different times by different legisla- 
tures, often without considering the pen- 
alties for related offenses. The practice of 
setting a different penalty for each offense 
resulted many times in comparable crim- 
inal conduct being punished quite differ- 
ently. By limiting the punishment for com- 
mission of a felony to four possible ranges, 
while contemporaneously reviewing exist- 



ing punishment provisions, the Code has 
hopefully created a simpler, fairer, and 
more consistent body of criminal law. It 
should be noted that classification is use- 
ful not only for purposes of imposing pun- 
ishment; it also provides a basis for set- 
ting limitations periods and for grading 
inchoate offenses and offenses relating to 
obstruction of justice. 

Subsection (c) states a rule of construc- 
tion applicable to all felonies not repealed 
by the Code. No attempt has been made to 
bring all such unrepealed felonies into the 
Code quadripartite classification. A gen- 
eral section in the Code that classifies all 
felonies outside the Code on the basis of 
penalties presently provided raises consti- 
tutional problems under art. 5, § 23 of the 
Arkansas Constitution, which requires 
that the amended statute and amenda- 
tory language be "published at length." 
The alternative of amending each unre- 
pealed felony statute by substituting a 
Code classification for the present penalty 
clause was also rejected. This would not 
only have substantially increased the size 
of the Code legislative package; it might 
have also led to delays since, except in a 
few instances, each classification decision 
would necessarily require a choice be- 
tween raising or lowering the penalty for a 
particular offense. The approach of sub- 
section (c) to the problem of unrepealed 
felonies is, assuming they contain a penal 
provision, to denominate them "unclassi- 
fied felonies." Pursuant to §§ 5-4- 
401(a)(5) and 5-4-201(a)(3), such felonies 
will continue to carry the same imprison- 
ment or fine as under prior law. The first 
sentence of § 5-1- 106(c) applies in the 
unlikely event that an offense designated 
a felony by a statute outside the Code does 
not prescribe a penalty. 

It is anticipated that in the future a 
criminal statute denning a felony will 
specify an appropriate class. However, 
since future legislatures cannot be com- 
pelled to comply with the Code classifica- 
tion scheme, subsection (c) is also needed 
as a precaution against the statute that 
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designates an offense a felony but fails to 
classify the felony. The first sentence ap- 
plies if the statute merely states that 
violation is a felony without specifying the 
class or providing a maximum term of 
imprisonment. Such crimes will be 
deemed class D felonies, the least serious 
category of felony. The second sentence 



applies if a future statute sets its own 
limitations on a sentence to imprison- 
ment. If this occurs, then the felony is an 
unclassified felony, and, as explained 
above, the statutory limitation rather 
than the Code limitation will determine 
the maximum possible imprisonment or 
fine. 



1988 Supplementary Commentary to § 5-1-106 



Class Y Felonies 

Act 620 of 1981 created a new class of 
felony — Class Y — in order to enhance 
the punishment for what the General As- 
sembly perceived to be the most serious 
Class A felonies. These changes and their 
effect on the disposition of offenders are 
discussed in the supplementary commen- 
tary to §§ 5-4-104 and 5-4-401. 

Reclassification of rape as a class Y 
felony was held in Young v. State, 14 Ark. 



App. 122, 685 S.W.2d 823 (1985) to be a 
substantive change. A defendant charged 
with an offense after the effective date of 
the reclassification amendment must be 
tried under substantive law in effect when 
the offense was committed. Though the 
court made no broad finding applicable to 
past and future reclassifications, the as- 
sumption that Young will govern is obvi- 
ously advisable. See also Smith v. State, 
277 Ark. 64, 639 S.W.2d 348 (1982). 



Original Commentary to § 5-1-107 



This section, which defines and classi- 
fies misdemeanors, follows the same basic 
pattern as the preceding one. Under the 
Code, an offense punishable by imprison- 
ment is either a felony or a misdemeanor. 
If the statute defining an offense provides 
that the offense is punishable by impris- 
onment but fails to indicate whether the 
offense is a felony or a misdemeanor, sub- 
section (a)(3) makes it clear that the of- 
fense is a misdemeanor. The exception to 
(a)(2) means that an offense designated a 
misdemeanor by statute will not be a 
misdemeanor for purposes of the Code 
unless the offense is punishable by impris- 
onment. The effect of §§ 5-l-107(a)(2) and 
5-1- 108(b) is to transform all offenses pun- 
ishable by fine only into a new category of 
offense called "violation." 

Subsection (b) subdivides misdemean- 
ors into three classes. There is little rea- 
son to draw fine distinctions between mis- 
demeanors since the class as a whole 
subsumes roughly comparable conduct 
punishable, at the most, by a year's im- 
prisonment. Therefore, the argument for a 
limited choice of penalty ranges, as dis- 
cussed in the Commentary to § 5-1-106, is 
equally, if not more, compelling with re- 
spect to misdemeanors. 

Subsection (c) parallels the language of 
subsection (c) of § 5-1-106. The first sen- 



tence applies if the statute merely states 
that the offense is a misdemeanor. The 
statute might be enacted after the Code 
but it is far more likely to be one enacted 
before the passage of the Code. In either 
case, the offense defined by the statute is a 
class A misdemeanor. If the statute states 
that the offense is a misdemeanor but also 
prescribes a limit on potential imprison- 
ment, then the second sentence of subsec- 
tion (c) makes the offense an unclassified 
misdemeanor. 

Section 5-1-107 has the following effect 
on existing and future offenses. If the 
offense is designated a misdemeanor but 
the defining statute contains no penal 
provision, then the offense is a class A 
misdemeanor punishable pursuant to 
§§ 5-4-401(b)(l) and 5-4-201(b)(l) by a 
maximum sentence of a year's incarcera- 
tion and a $1,000 fine. Previous law was 
virtually identical. See earlier authority 
formerly codified as Ark. Stat. Ann. § 41- 
106 (Supp. 1973) (360 days and $100 fine). 
If the offense is not designated a felony 
and the statute defining it prescribes lim- 
itations on a sentence to imprisonment, 
then the offense is an unclassified misde- 
meanor for purposes of the Code, and the 
limitations on imprisonment and fine in 
the defining statute govern the imposition 
of sentence. If an offense is punishable by 
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a fine only, then regardless of any desig- 
nation as a misdemeanor in the defining 
statute, the offense is a violation for pur- 
poses of the Code, including imposition of 
sentence. The court could sentence the 



offender convicted of such an offense to 
pay a fine not exceeding the limit set by 
the defining statute, but in no event would 
a sentence to imprisonment be autho- 
rized. 



1988 Supplementary Commentary to § 5-1-107 



There have been no significant develop- 
ments regarding this section since the 
enactment of the Code. 



Original Commentary to § 5-1-108 



This section defines violations — a new 
category consisting of offenses punishable 
by fine only. All violations defined by the 
Code are so designated. It is contemplated 
that when a future legislature determines 
that an offense does not warrant imposi- 
tion of imprisonment, it will expressly 
designate the offense a "violation." Sub- 
section (b) is primarily directed at the 
many misdemeanor statutes that are cur- 
rently punishable by fine only. The limita- 



tions on fines imposed by such statutes 
will still govern for purposes of punish- 
ment, but for all other purposes of the 
Code, the offenses will be violations. Sub- 
section (b) also applies to offenses enacted 
in the future. Regardless of any designa- 
tion of the offense as a felony or misde- 
meanor, if the statute defining the of- 
fenses indicates a legislative intent that it 
be punishable by fine only, the offense is a 
violation for purposes of the Code. 



1988 Supplementary Commentary to § 5-1-108 



There have been no significant develop- 
ments regarding this section since the 
enactment of the Code. 



Original Commentary to § 5-1-109 



This section refines and, to a minor 
degree, modifies prior law respecting the 
statute of limitations on criminal prosecu- 
tions. Former law provided for an indefi- 
nite limitations period with respect to 
offenses punishable by death, a three year 
limitations period with respect to all other 
felonies, and a one year period for misde- 
meanors. See previous authority found at 
Ark. Stat. Ann. §§ 43-1601-1603 (Repl. 
1964). Since Act 438 of 1973 limited capi- 
tal offenses to specific types of aggravated 
murder, it appears that, until the Code's 
effective date, offenses formerly punish- 
able by death, such as rape and first 
degree murder, were subject to the three 
year limitations period then applicable to 
felonies in general. Subsection (a) is 
broader than former law to the extent that 
it permits a prosecution for any type of 
murder to be commenced at any time. 
Subsection (b) also restores some of the 
original scope of § 43-1601 by enlarging 



the limitations period from three to six 
years in the case of class A felonies. 

Under § 41-112 (§ 5-1-106) all felonies 
are divided into four classes. Class A is 
reserved for the gravest of offenses and 
includes such crimes as rape and aggra- 
vated robbery. The three remaining 
classes of felonies carry the same three 
year limitations period as prior law. Mis- 
demeanors and violations must be prose- 
cuted within one year of commission, 
again paralleling old law. 

Subsection (c) extends the limitations 
period otherwise applicable in two special 
cases. If the offense involves either fraud 
or breach of a fiduciary obligation, a pros- 
ecution may be commenced within a year 
of the date it is discovered or should be 
discovered by appropriate parties. Previ- 
ous statutory authority postponed the 
running of the limitation period only in 
cases of embezzlement and applied differ- 
ent rules depending on who committed the 
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embezzlement. The limitations period as 
to embezzlement by an administrator, 
guardian, or curator was tolled until an 
accounting disclosed the defalcation. An 
actual discovery of the theft prior to an 
accounting apparently did not start the 
running of the period. See former law at 
Ark. Stat. Ann. § 43-1602 (Repl. 1964). In 
all other cases of embezzlement of "trust 
funds," § 43-1602 tolled the limitations 
period until actual discovery. By postpon- 
ing the entire limitations period, § 43- 
1602 allowed a prosecution to be com- 
menced within three years of either an 
accounting or discovery, whereas subsec- 
tion (c) extends the period by only a year. 

The other special limitations rule ap- 
plies to felonious official misconduct by a 
public servant. The rationale underlying a 
separate statute of limitations for offenses 
committed by public servants is the neces- 
sity of offsetting the opportunity to con- 
ceal misconduct or to exert official pres- 
sure to discourage prosecutions. 
Accordingly, the Code establishes a spe- 
cial five year limitations period that be- 
gins to run upon the person's leaving 
public employment or discovery of the 
offense, whichever is sooner. The longer 
period was deemed appropriate since a 
full accounting is not always accom- 
plished within three years after the per- 
son leaves office. If the offense was discov- 
ered prior to the person's leaving public 
employment, the limitations period begins 
to run then. Since the potentiality for 
abuse of official power exists so long as the 
person remains in public service, and in 
fact may be enhanced by his elevation or 
election to a higher post, subsection (c)(2) 
provides that the limitations period does 
not begin to run so long as the person 
continuously occupies any public office or 
position, unless, of course, the offense is 
discovered sooner. It was the Commis- 
sion's intention that a hiatus in the per- 
son's status as a public servant would 
commence the running of the limitations 
period. Since the rationales supporting a 
limitations period demand that at some 
point prosecutions be unconditionally 
foreclosed, the final clause of subsection 
(c)(2) provides that prosecution of a public 
servant is barred in any event if ten years 
elapse after commission of the offense. 

In sum, subsection (c)(2) effected sev- 
eral changes to old law, which treated 
offenses by a public servant under the 



general rubric of embezzlement by an ad- 
ministrator, guardian, or curator. See, 
Scott v. State, 181 Ark. 1138, 39 S.W. 2d 
667 (1930). The Code subsection is 
broader since it applies to any felonious 
conduct while the previous statute was 
limited to the offense of embezzlement. As 
explained above, the subsection also ex- 
tends the limitations period from three to 
five years. Under former law, the period 
began to run when the person left office, 
on the theory that his duty to account to 
his successor arose at that time. The same 
rule, with the refinements discussed 
above, is adopted by the subsection. 

Subsection (d) is taken from Proposed 
Federal Criminal Code § 701 (Final Re- 
port of the National Commission on Re- 
form of Federal Criminal Laws (1971), 
hereafter cited Proposed Federal Criminal 
Code). It avoids a dilemma that frequently 
arose under old law. When, for example, a 
person was prosecuted for murder more 
than three years after the alleged homi- 
cide, the jury either had to convict of 
murder or acquit since the statute of lim- 
itations had run on the included offense of 
manslaughter. Presenting the jury with 
such a choice tended to distort the guilt 
determination process and may have op- 
erated to the prejudice of either the state 
or defendant, depending on the circum- 
stances of the case. The new section's 
requirement that there be sufficient evi- 
dence to sustain a conviction of the higher 
offense should prevent a prosecutor from 
filing wholly frivolous charges and then 
proceeding to prove the commission of a 
lesser included offense on which the limi- 
tations period has run. 

Crucial to the application of a criminal 
statute of limitations is the determination 
of when the offense is committed and 
when the prosecution is commenced. Sub- 
sections (e) and (f) answer these ques- 
tions. The substance of subsection (e) is 
that the limitations period begins to run 
when the defendant could first be prose- 
cuted for the offense. The subsection also 
states a special rule applicable to statutes 
prohibiting a continuing course of con- 
duct. For example, if possession of an 
object is declared illegal, the elements of 
the offense are present from the moment 
defendant takes possession, but the limi- 
tations period does not begin to run until 
his possession ends. Another special rule, 
applicable to prosecutions for conspiracy 
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to commit an offense, is found in § 41-711 
(§ 5-3-406). 

Under prior law a prosecution was com- 
menced when an indictment was found or 
an information or other charging instru- 
ment filed. Subsection (f) changes this by 
running the initiation of a prosecution 
from the issuance of an arrest warrant. 
This prevents a prosecutor from securing 
an indictment or filing an information and 
then delaying the issuance of a warrant 
while gathering additional evidence. The 
new rule should not substantially affect 
the procedures of most prosecuting attor- 
neys since warrants are issued immedi- 
ately upon the return of an indictment or 
filing of an information in the vast major- 
ity of cases. The parallel problem of the 
law enforcement officer who delays serv- 
ing a warrant is dealt with by requiring 
that a reasonable effort be made to serve 
the warrant if its issuance is to be deemed 
commencement of a prosecution. The term 
"other charging instrument" is intended to 
encompass affidavit complaints, citations, 
summons, and similar instruments which 
are presently or may hereafter be em- 
ployed in non-felony prosecutions. 



Subsection (g)(1) continues the previous 
practice of tolling the statute of limita- 
tions during any period when defendant 
flees the state or conceals his whereabouts 
within the state. See previous law codified 
as Ark. Stat. Ann. § 43-1604 (Repl. 1964). 
By using the phrase "continually absent" 
the Commission intended to connote a 
prolonged or sustained, but not an unin- 
terrupted, absence. Thus the person who 
leaves the state for a lengthy period of 
time but returns periodically to visit rela- 
tives, is nonetheless "continually absent" 
for the entire period. On the other hand, a 
person who leaves the state for a short 
vacation is not "continually absent" and 
the statute is not tolled even for the lim- 
ited period he is actually absent. 

Subsection (g)(2) serves the same func- 
tion as old Ark. Stat. Ann. § 43-1605 
(Repl. 1964). It permits a prosecutor to file 
a different or an additional charge, not- 
withstanding the running of the limita- 
tions period, whenever a prosecution on a 
related charge was commenced within the 
limitations period. 



1988 Supplementary Commentary to § 5-1-109 



Delay in Charging 

The Supreme Court has made it clear 
that the limitations periods prescribed by 
this section do not give the prosecution 
complete discretion to postpone charging 
a defendant. In Scott v. State, 263 Ark. 
669, 566 S.W.2d 737 (1978), the defendant 
was brought in for questioning in connec- 
tion with a murder soon after it occurred 
but was released due to insufficient evi- 
dence. Shortly thereafter, he was con- 
victed of a different offense and sentenced 
to prison. Some three years later, after a 
new prosecuting attorney had been 
elected, the defendant was charged with 
the murder. The defense filed a motion to 
dismiss, arguing that the delay had prej- 
udiced the defendant since it precluded 
him from calling two alibi witnesses who 
were now unavailable. The State stipu- 
lated to the testimony of the alleged alibi 
witnesses, but it offered no explanation 
for the delay in bringing charges. The 
Court rejected the contention that a 
charge of murder can be filed at any time, 
stating that: "Since Scott was able to show 
prejudice to his defense, unless the State 



can come forward with a satisfactory rea- 
son for the delay, the charges should be 
dismissed." 263 Ark. at 674, 566 S.W.2d at 
740. The Court remanded to give the State 
an opportunity to make such a showing. 
Three dissenting justices would have dis- 
missed outright on the grounds that the 
State had already had an opportunity to 
explain the delay and failed to take ad- 
vantage of it. 

In Bliss and Bliss v. State, 282 Ark. 315, 
668 S.W.2d 936 (1984), the Court found 
that a four year delay in filing rape 
charges did not prejudice the defendants 
in spite of the fact that several potential 
witnesses were dead or otherwise unavail- 
able. The Court seemed to narrow some- 
what its holding in Scott when it charac- 
terized Scott as standing for the 
proposition that: "(T)he prosecution can- 
not delay filing of charges in order to gain 
a tactical advantage over the accused." Id. 
at p. 320, 669 S.W.2d at 939. 

Subsection (f) changed pre-Code law by 
providing that a prosecution commenced 
with the issuance of an arrest warrant 
rather than the filing of criminal charges. 
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In Webb v. State, 269 Ark. 415, 601 S.W.2d 
848 (1980), the defendant objected to the 
admission into evidence of drugs seized 
from him following his arrest on an out- 
standing traffic warrant. The Court held 
that (1) a warrant which had not been 
issued as provided by law did not com- 
mence the prosecution for the traffic of- 
fense, and that (2) two years was an 
unreasonable period of time to delay the 
execution of the warrant even assuming 
that it was properly issued. The precise 
issue before the court was the legality of 
the defendant's arrest, but the ruling has 
implications for cases involving the stat- 
ute of limitations. 

In Young v. State, 14 Ark. App. 122, 685 
S.W.2d 823 (1985) the defendant was 
charged and convicted in 1982 with a rape 
occurring in 1979, the delay being attrib- 
utable to the victim's refusal to identify 
her attacker because of death threats. The 
court analyzed the relationship between 
the statute of limitations and due process 
considerations as follows: 

In United States v. Marion, 404 
U.S. 307 (1971) and United States v. 
Lovasco, 431 U.S. 783 (1977) the Su- 
preme Court of the United States 
recognized that a statute of limitation 
defines only the outer limits of prose- 
cution beyond which there would be 
an irrebuttable presumption that a 
defendant's right to a fair trail would 
be prejudiced, but that within these 
limits the due process clause still has 
a limited role to play in protecting 



against oppressive delay with preju- 
dices the defendant's rights. These 
two decisions make it clear that 
where an indictment is returned 
within the period of limitations due 
process considerations do not arise 
until prejudice to the defense result- 
ing from delay is alleged and demon- 
strated and it appears that the gov- 
ernment intentionally delayed the 
indictment to gain some technical ad- 
vantage over the appellee. 
Id. at 125, 685 S.W.2d 825. See also Scott 
v. State, 263 Ark. 669, 566 S.W.2d 737 
(1978); Bliss v. State, 282 Ark. 315, 668 
S.W.2d 936 (1984). 

Young v. State has been followed in 
Forgy v. State, 16 Ark. App. 76, 697 S.W.2d 
126 (1985) and Van Daley v. State, 20 Ark. 
App. 127, 725 S.W.2d 574 (1987). 

This section was amended by identical 
acts — Acts 484 and 586 of 1987 — that 
added subsection (h). The effect of the 
amendment is to extend the statute of 
limitations for a serious felony such as 
rape up to six years beyond the 18th 
birthday of the victim, regardless of the 
age of the victim at the time of the offense. 
A 10 year old rape victim could in theory 
wait until the day before his 24th birthday 
to obtain an arrest warrant. It should be 
noted that subsection (h) does not extend 
the statute of limitations in cases where 
the offense is reported to the police but no 
prosecution takes place — for instance as 
a result of victim's reluctance to testify 
against a parent. 



Original Commentary to § 5-1-110 



This and the three succeeding sections 
embody variations of the prohibition 
against double jeopardy found in the Fifth 
Amendment to the United States Consti- 
tution and article 2, section 8 of the Ar- 
kansas Constitution. Double jeopardy 
problems inevitably arise when the same 
criminal conduct constitutes a violation of 
more than one statute or constitutes mul- 
tiple violations of the same statute. This 
section retains the basic power of the state 
to prosecute for as many offenses as are 
committed by defendant. Whether all 
such prosecutions may be joined for trial 
will be determined by procedural rules as 
to joinder. In this respect, § 5-1-110 is 
congruent with the joinder provisions of 
the Arkansas Rules of Criminal Proce- 



dure, since Rule 21.1 thereof permits join- 
ing in a single indictment or information 
all offenses based on the same conduct. 
Section 5-l-110(a), however, prohibits 
multiple convictions under the five cir- 
cumstances enumerated therein. 

The substantive scope of the section will 
turn in part on the meaning of "same 
conduct," a term used here as well as in 
§§ 5-l-109(g)(2) and 5-l-113(l)(B). The 
term is intended to connote the same 
criminal transaction. It is broader than 
the same criminal act but not so broad as 
to encompass, in all cases, series of crim- 
inal acts pursuant to a single scheme or 
plan. If X comes upon A, B, and C and robs 
them one at a time, the robberies arise 
from the "same conduct" despite the fact 
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that X engages in separate acts with re- 
spect to A, B, and C. However, "same 
conduct" does not have application to a 
situation where X, pursuant to a single 
scheme, robs A on Monday, B on Tuesday, 
and C on Wednesday. It is impossible to 
draft a precise definition of "same con- 
duct" that will work in all cases. The 
definitive limits of the term must, of ne- 
cessity, be resolved on a case by case basis. 

Subsection (a)(1) precludes conviction of 
both an offense and an included offense 
based on the same conduct. This probably 
restates old law. The lack of judicial pre- 
cedent is likely due to the unquestioned 
soundness of the proposition. 

Subsection (a)(2) prohibits convictions 
for both conspiracy, solicitation, or at- 
tempt and the offense that was the object 
of the conspiracy, solicitation, or attempt. 
Technically, this subsection does not 
merge the inchoate offense into the ulti- 
mate offense. Hence, a defendant can be 
prosecuted under the Code for conspiracy, 
notwithstanding that the offense that was 
the object of the conspiracy was actually 
consummated. This changes the holding 
of Elsey v. State, 47 Ark. 572, 2 S.W. 337 
(1886), that a conspiracy indictment must 
allege and the state must prove that the 
offense that was the object of the conspir- 
acy was not committed. Heretofore, this 
unreasonable procedural burden probably 
discouraged conspiracy prosecutions in 
Arkansas. The subsection prevents the 
evil at which the common law merger 
doctrine was directed without imposing 
an onerous proof requirement on the 
state. With respect to attempt, the subsec- 
tion does not change prior law. For exam- 
ple, it was quite common to submit the 
offenses of rape and assault with intent to 
rape to a jury with instructions that they 
can convict of either offense, depending on 
whether they find the rape was actually 
consummated. 

Use of the word "only" in subsection 
(a)(2) accomplishes two purposes. First, it 
makes it clear that the provision applies 
only to forms of preparation that are crim- 
inal solely because of their ultimate ob- 
ject. If the actor engages in conduct that is 
an offense without regard to its ultimate 
object, he may be convicted of both that 
offense and the offense that is his ultimate 
object. An example is the person who 
steals a firearm to use in a robbery. The 
second consequence of using the word 



"only" is to restrict application of the sub- 
section in the conspiracy context to the 
situation where the consummated offense 
was the sole object of the conspiracy. If the 
defendant conspired to commit a continu- 
ing series of offenses, he may be convicted 
of both the conspiracy and a completed 
offense committed pursuant to the con- 
spiracy. For example, the person who 
agrees with others to engage in the con- 
tinuing sale and distribution of drugs may 
be convicted of both conspiracy and a 
completed drug sale. 

Subsection (a)(3) prohibits two convic- 
tions based on contradictory factual deter- 
minations. It would prevent a conviction 
for theft of property and for receiving the 
same stolen property since the gist of the 
first offense is that [the] defendant ac- 
quired the property by taking it whereas 
the second offense contemplates an acqui- 
sition of property already stolen by one 
other than the defendant. See, Shue v. 
State, 177 Ark. 605, 7 S.W. 2d 315 (1928). 

Subsection (a)(4) prohibits conviction 
under both a general and a specific stat- 
ute. For example, the person who employs 
physical force against a law enforcement 
officer attempting to carry out his official 
duties commits obstructing governmental 
operations (§ 5-54-102) and interference 
with a law enforcement officer (§ 5-54- 
104). Since the latter offense is a more 
particular type of obstructive conduct, the 
person cannot be convicted of both of- 
fenses. 

Subsection (a)(5) prohibits multiple con- 
victions for an uninterrupted course of 
conduct that violates a statute denning a 
continuing offense. It would find applica- 
tion in prosecutions for such offenses as 
nonsupport (§ 5-26-401) or promoting 
prostitution (§§ 5-70-104 to -106). The 
proviso at the end of paragraph (a)(5) 
leaves the legislature free to indicate, for 
example, that each day that illegal con- 
duct continues constitutes a separate of- 
fense. See, e.g., prior law formerly codified 
as Ark. Stat. Ann. § 41-2103 (Repl. 1964) 
(Gate across public road). 

By defining an included offense, subsec- 
tion (b) serves two functions. Its primary 
purpose is to authorize conviction of of- 
fenses not expressly named in the indict- 
ment or information, cf., Ark. Stat. Ann. 
§ 43-2149 (Repl. 1964), but it also delin- 
eates the exact scope of subsection (a)(l)'s 
prohibition on multiple convictions. Appli- 
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cation in either context turns on the 
meaning of included offense, which the 
Code defines by establishing three alter- 
native tests. 

The first repeats the traditional rubric: 
"To be an included offense, all the ele- 
ments of the lesser offense must be con- 
tained in the greater offense — the 
greater containing certain elements hot 
contained in the lesser." Gaskin v. State, 
244 Ark. 541, 543, 426 S.W.2d 407, 409 
(1968), quoting Beck v. State, 238 Ind. 210, 
149 N.E. 2d 695 (1958). 

The second type of included offense is 
an attempt to commit the offense charged. 
This also restates pre-existing law, Ark. 
Stat. Ann. § 43-2150(6) (Repl. 1964), al- 
though heretofore the absence of a general 
attempt statute in Arkansas has greatly 
restricted the application of the statute. 
An analogous situation was present with 
respect to a felony and an assault with 
intent to commit that felony. The Supreme 
Court consistently ruled in such cases 
that the assault was an included offense of 
the felony that was its object. See, 
McBride v. State, 7 Ark. 374 (1847); see, 
also, Davis v. State, 45 Ark. 464 (1885) 
(assault with intent to kill is included in 
offense of murder); Harrison v. State, 222 
Ark. 773, 262 S.W.2d 907 (1953) (assault 
with intent to rape is included in offense of 
rape). 

The third test for an included offense 



takes into account two techniques em- 
ployed by the Code to differentiate of- 
fenses of the same generic class. The grad- 
ing of offenses is often based on the degree 
of injury or risk of injury to person or 
property. For example, battery in the first 
degree, § 5-13-201, occurs when the de- 
fendant purposely causes serious physical 
injury to another with a deadly weapon. 
Battery in the second degree consists of 
purposely causing physical injury to an- 
other. Applying subsection (b)(3) in combi- 
nation with (b)(1) indicates that the latter 
offense is an included offense of the 
former, under the circumstances de- 
scribed. The included offense test of sub- 
section (b)(3) is also satisfied if a lesser 
degree of culpability, or mens rea, suffices 
to establish the included offense. Hence, 
under most circumstances, manslaughter 
is an included offense of murder in either 
degree, since recklessly causing a death is 
necessarily subsumed into purposely 
causing a death. See, Allison v. State, 74 
Ark. 444, 86 S.W. 409 (1904). 

The final subsection authorizes a court 
to refuse to instruct on an included offense 
when the evidence mandates either con- 
viction of the greater offense or acquittal. 
The Supreme Court has previously 
reached the same conclusion. See, Caton 
and Headly v. State, 252 Ark. 420, 479 
S.W.2d 537 (1972). 



1988 Supplementary Commentary to § 5-1-110 



Conviction of Multiple Offenses Arising 
out of Same Conduct — Subsection (a) 
(1) of § 5-1-110— Lesser Included Of- 
fense 

Section 5-1-110 prohibits, in certain sit- 
uations, multiple convictions when the 
"same conduct" establishes the commis- 
sion of more than one offense. The situa- 
tion that has generated the most cases is 
that described in subsection (a) (1). A 
defendant may not be convicted of more 
than one offense arising out of the same 
conduct when one of the offenses is in- 
cluded in the other. 

Felony Murder and Underlying Felony 

Subsection (a) (1) has frequently been 
invoked by defendants charged with mur- 
der and a separate felony based on the 
same conduct. A person who causes the 
death of another in the course or further- 



ance of a felony commits murder in the 
first degree. § 5-10-102(a) (1). If the fel- 
ony involved is rape, kidnapping, arson, 
vehicular piracy, robbery, burglary, or es- 
cape in the first degree, then the perpetra- 
tor is guilty of capital murder. § 5-10- 
101(a) (1). It is clear that a defendant 
cannot be convicted of murder under ei- 
ther of these sections and of the underly- 
ing felony on which the murder conviction 
is based. The offense of murder under 
either section includes the offense of the 
underlying felony since the underlying 
felony is established by "proof of the same 
or less than all the elements required to 
establish the commission" of the murder. 
See subsection (b) (1) defining "included 
offense." Wilson v. State, 277 Ark. 219, 640 
S.W.2d 440 (1983) (first degree murder 
and aggravated robbery); Martin v. State, 
277 Ark. 175, 639 S.W.2d 738 (1982) (cap- 
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ital murder and kidnapping); Simpson v. 
State, 274 Ark. 188, 623 S.W.2d 200 (1981) 
(capital murder and aggravated robbery); 
Singleton v. State, 274 Ark. 126, 623 
S.W.2d 180 (1981), cert, denied, 456 U.S. 
938 (1982) (capital murder and aggra- 
vated robbery); Earl v. State, 272 Ark. 5, 
612 S.W.2d 98 (1981) (capital murder and 
aggravated robbery). If the principal of- 
fense charged is attempted capital murder 
or attempted murder in the first degree, 
the result is the same. Walton v. State, 279 
Ark. 193, 650 S.W.2d 231 (1983) (attempt- 
ed capital murder and rape); Hill v. State, 
278 Ark. 194, 644 S.W.2d 282 (1983) (at- 
tempted capital murder and robbery and 
kidnapping); Barnum v. State, 276 Ark. 
477, 637 S.W.2d 534 (1982) (attempted 
capital murder and aggravated robbery); 
Swaite v. State, 272 Ark. 128, 612 S.W.2d 
307 (1981) (attempted capital murder and 
aggravated robbery). 

In a case decided before those cited 
above, Rowe v. State, 271 Ark. 20, 607 
S.W.2d 657 (1980), cert, denied, 450 U.S. 
1043 (1982), a defendant argued that he 
could not be convicted of both attempted 
capital murder and aggravated robbery 
based on the same conduct because his 
conduct constituted a continuing course of 
conduct for which multiple convictions 
were prohibited by subsection (1) (e) of 
§ 41-105 (§ 5-l-110(a) (5)). Since subsec- 
tion (a) (5) applies only to "an offense" 
defined as a continuing course of conduct, 
and neither capital murder nor aggra- 
vated robbery is defined as a continuing 
course of conduct, the Court properly re- 
jected the argument. If the same argu- 
ment had been made under subsection (a) 
(1), the defendant would have been suc- 
cessful, and, in fact, Rowe was successful 
in a subsequent appeal in which he relied 
on subsection (a) (1) rather than (a) (5). 
Rowe v. State, 275 Ark. 37, 627 S.W.2d 16 
(1982). 

Aggravated Robbery and Battery in the 

First Degree 

A second line of cases decided under the 
"lesser included" rubric involves defen- 
dants charged with first degree battery 
(§ 5-13-201) and aggravated robbery 
(§ 5-12-103) based on the same conduct. 
Here, the Court has drawn a distinction 
based on the precise subsection of § 5-13- 
201 under which the defendant is 
charged. If the defendant is charged under 



§ 5-13-20 1(a) (4) with causing serious 
physical injury to another under circum- 
stances manifesting extreme indifference 
to the value of human life and in the 
course of or in furtherance of a felony, then 
he cannot be convicted of both first degree 
battery and the underlying felony. 
Robinson v. State, 279 Ark. 61, 648 S.W.2d 
446 (1983); Sanders v. State, 279 Ark. 32, 
648 S.W.2d 451 (1983); Akins v. State, 278 
Ark. 180, 644 S.W.2d 273 (1983). On the 
other hand, if the defendant is charged 
under § 5- 13-20 1(a) (3), which requires 
only a showing that he caused serious 
physical injury to another under circum- 
stances manifesting extreme indifference 
to the value of human life, then he may be 
convicted of both aggravated robbery and 
first degree battery based on the same 
conduct. Thomas v. State, 280 Ark. 593, 
660 S.W.2d 169 (1983). The Court's deci- 
sion in Thomas is technically correct since 
the elements of the two offenses are dif- 
ferent. Each of the offenses requires proof 
of a fact which is not required by the other. 
The distinction drawn by the Court in 
Thomas is confused somewhat by its ear- 
lier decision in Foster v. State, 275 Ark. 
427, 631 S.W.2d 7 (1982). Foster con- 
tended that his convictions for aggravated 
robbery, first degree battery, and second 
degree battery based on the same conduct 
violated the constitutional provision 
against double jeopardy. The Court re- 
fused to consider the argument with re- 
spect to the second degree battery convic- 
tion since it had not been raised below. 
The Court then considered whether first 
degree battery was established by proof of 
the same or less than all the elements 
required to establish aggravated robbery. 
It found in the negative since aggravated 
robbery can be committed merely by com- 
mitting robbery while armed with a 
deadly weapon while first degree battery 
requires the additional element of inflic- 
tion of serious injury. Foster may be ex- 
plained by the fact that the defense ar- 
gued double jeopardy rather than the 
statutory prohibition of § 5-1-110. This 
seems to be the explanation offered by the 
Court itself when discussing Foster in 
Akins v. State, supra. See 278 Ark. at 183, 
644 S.W.2d at 275. A second possible ex- 
planation of Foster is that the defendant 
was charged with first degree battery un- 
der a subsection of § 5-12-201 other than 
subsection (a) (4). See, for example, sub- 
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sections (1) and (2) of § 5-12-201. The 
opinion does not indicate the subsection of 
§ 5-12-201 involved, but by framing the 
issue as whether first degree battery is a 
lesser included offense of aggravated rob- 
bery, the opinion suggests that Foster was 
not charged under § 5-12-201(a) (4). If 
Foster was charged under subsection (a) 
(1) or (a) (3) then the result is consistent 
with Thomas v. State, supra. A final expla- 
nation for Foster is that each case must be 
examined on its own facts to determine 
whether the aggravated robbery charged 
is a lesser included offense of the first 
degree battery charged. Some support for 
this explanation is provided by Akins v. 
State, supra, where the Court actually 
examined the facts of the case and the 
charging document to confirm that aggra- 
vated robbery was actually included in the 
offense of first degree battery. 

The defendant in Britt v. State, 261 Ark. 
488, 549 S.W.2d 84 (1977), made the same 
mistake as the defendant in Rowe v. State, 
discussed supra. Instead of arguing that 
convictions for aggravated robbery and 
first degree battery based on the same 
conduct were prohibited by subsection (a) 
(1), he argued that his conduct constituted 
an offense defined as a continuing course 
of conduct within the meaning of § 5-1- 
110(a)(5). As in Rowe, the Court found 
subsection (a) (5) to be inapplicable. 

Aggravated Robbery and Possession of 

Firearm by a Felon 

Aggravated robbery requires proof that 
the defendant was armed with a deadly 
weapon or represented that he was so 
armed. Section 5-73-103 makes it illegal 
for a convicted felon to own or possess a 
firearm. Since the latter offense requires 
proof of an element not required by the 
former (i.e., the fact that the defendant 
was a convicted felon), it is not a lesser 
included offense of aggravated robbery. 
Consequently, a convicted felon who uses 
a firearm to commit a robbery may be 
convicted of both offenses. Allen v. State, 
281 Ark. 1, 660 S.W.2d 922 (1983). 

Robbery and Theft 

Robbery, as defined in § 5-12-102, and 
aggravated robbery, as defined in § 5-12- 
103, require only an intention to commit a 
theft. Theft of property, as defined in § 5- 
36-103, requires an actual "taking" of 
property. Theft of property is not a lesser 



included offense of robbery since it re- 
quires proof of an actual taking and not 
just an intent to take. It is therefore 
possible for a person who actually takes 
property and who employs or threatens to 
employ physical force in the process to be 
convicted of both theft of property and 
robbery. Higgins v. State, 270 Ark. 19, 603 
S.W.2d 401 (1980). 

Kidnapping and Rape 

Restraining another person so as to 
substantially interfere with his liberty for 
the purpose of engaging in sexual inter- 
course, deviate sexual activity, or sexual 
contact constitutes kidnapping, as defined 
in § 5-11-102. Actually engaging in sexual 
intercourse or deviate sexual activity may, 
under certain circumstances, constitute 
rape, as defined in § 5-14-103. Because 
each offense requires proof of elements 
not required by the other, a defendant can 
be convicted of both offenses. Hickerson v. 
State, 282 Ark. 217, 667 S.W.2d 654 
(1984); Beed v. State, 271 Ark. 526, 609 
S.W.2d 898 (1980); Conley v. State, 270 
Ark. 886, 607 S.W.2d 328 (1980). 

Burglary and Underlying Felony 

Burglary is defined in § 5-39-201 as the 
unlawful entry of an occupiable structure 
with the intention of committing a felony. 
As indicated by the original commentary 
to § 5-39-201, the offense was defined so 
that "cumulative penalties could be im- 
posed for entering with intent to steal and 
stealing." Since theft of property requires 
proof of an element not required to estab- 
lish burglary (i.e., an actual taking of 
property), it follows that subsection (a) (1) 
does not prohibit convictions of burglary 
and theft of property based on the same 
conduct. Cf, Higgins v. State, supra, 
where such a result was reached with 
respect to convictions for robbery and 
theft of property based on the same con- 
duct. Such a result is also supported by 
King v. State, 262 Ark. 342, 557 S.W.2d 
386 (1977), where the Court rejected the 
contention that a prior prosecution for 
burglary barred a subsequent prosecution 
for receiving the property stolen in the 
burglary. The Court has also indicated in 
dictum that a person who enters a resi- 
dence for the purpose of committing rape 
can be convicted of both burglary and 
rape. Hickerson v. State, supra. 

Necessity of Raising the Multiple Convic- 
tion Issue in the Court Below 
At one time the Supreme Court took the 
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position that a defendant could not raise 
for the first time on appeal the contention 
that he had been convicted of multiple 
offenses in violation of § 5-l-110(a) (1). 
Robinson v. State, 278 Ark. 516, 648 
S.W.2d 444 (1983); Singleton v. State, 274 
Ark. 126, 623 S.W.2d 180 (1981), cert, 
denied, 456 U.S. 938 (1982); Rowe v. State, 
271 Ark. 20, 607 S.W.2d 647 (1980), cert, 
denied, 450 U.S. 1043 (1981). The Court 
has since relaxed the requirement, and, in 
fact, the issue has been raised in a num- 
ber of recent cases by way of petition for 
post-conviction relief. Robinson v. State, 
279 Ark. 61, 648 S.W.2d 446 (1983); Mar- 
tin v. State, supra; Barnum v. State, su- 
pra; Rowe v. State, 275 Ark. 37, 627 
S.W.2d 16 (1982). When one of two convic- 
tions must be set aside pursuant to § 5-1- 
110(a) (1), the Court has followed the 
practice of setting aside the conviction for 
which the lesser penalty was imposed. 
Akins v. State, supra; Wilson v. State, 
supra. 

Conviction of Multiple Offenses Arising 
out of Same Conduct — Subsection (a) (5) 
of§ 5-1-110, Continuing Course of Con- 
duct 

Subsection (a) (5) prohibits multiple 
convictions for conduct which constitutes 
an offense denned as a continuing course 
of conduct. On several occasions, a defen- 
dant has mistakenly argued that his con- 
duct was a continuing course of conduct 
and that multiple convictions were there- 
fore prohibited by subsection (a) (5). See, 
Rowe v. State, supra; Britt v. State, supra. 
Subsection (a) (5) applies only when an 
offense is denned as a continuing course of 
conduct. To determine when an offense is 
denned as a continuing course of conduct, 
the Supreme Court has adopted the test 
announced by Wharton at § 34 in his 
treatise on Criminal Law (11th edition): 

According to that distinction, when 
the impulse is single but one charge 
lies, no matter how long the action may 
continue, if successive impulses are sep- 
arately given, even though all unite in 
swelling a common stream of action, 
separate charges lie; and the test is 
whether the individual acts are prohib- 
ited or the course of action they consti- 
tute; if the former, each act is punished 
separately, if the latter, there can be but 
one penalty. We made it clear that § 41- 
105(1) (e) did not change the common 
law rule. 



Rowe v. State, 271 Ark. at 24, 607 S.W.2d 
at 660. 

Right to an Instruction on Lesser Included 
Offense Subsection (c) of 5-1-110 
Prior to the adoption of the Code the 
Supreme Court had consistently held that 
a trial court committed reversible error if 
it refused to give an instruction on a lesser 
included offense when there was evidence 
on which the defendant might have been 
found guilty of the lesser included offense 
rather than the greater offense. See Caton 
and Headley v. State, 252 Ark. 420, 479 
S.W.2d 537 (1972) and cases cited therein. 
This principle was codified in subsection 
(c) of § 5-1-110, which requires the trial 
court to charge the jury with respect to an 
included offense if there is a rational basis 
for acquitting the defendant of the offense 
charged and convicting him of the in- 
cluded offense. Although the Code did not 
alter the principle per se, the Code did 
change the substantive definition of cer- 
tain offenses and these changes have ne- 
cessitated a re-evaluation of the applica- 
tion of the principle to those offenses. 
See AMCI 301-02. 

Capital Murder, First Degree Murder, Sec- 
ond Degree Murder and Manslaughter 
Premeditation and deliberation are ele- 
ments of capital murder, as denned in 
§ 5-10-101(a) (2)-(4), and murder in the 
first degree, as denned in § 5-10-102(a) 
(2). They are not elements of murder in 
the second degree or manslaughter. When 
there is some evidence in the record from 
which the jury could find an absence of 
premeditation and deliberation, it is error 
to refuse an instruction on the lesser in- 
cluded offense of murder in the second 
degree. Robinson v. State, 269 Ark. 90, 598 
S.W.2d 421 (1980); Westbrook v. State, 265 
Ark. 736, 580 S.W2d 702 (1979). This is 
particularly true when the defendant has 
offered some evidence of insanity or di- 
minished capacity which, while insuffi- 
cient to establish an affirmative defense 
under § 5-2-312, does tend to negate the 
premeditation and deliberation required 
to convict of capital murder or murder in 
the first degree. In Brewer v. State, 271 
Ark. 254, 608 S.W.2d 363 (1980), the 
Court held that it was error to refuse to 
instruct on the lesser included offense of 
first degree murder even though the de- 
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fendant was charged with capital felony 
murder under § 5-10-101(a) (1), which 
does not require proof of premeditation 
and deliberation. The finding was appar- 
ently based on evidence, albeit slight, that 
the defendant did not commit or solicit the 
homicidal act, which would be an affirma- 
tive defense under § 5- 10- 10 Kb) to capi- 
tal felony murder. Couch v. State, 274 Ark. 
29, 621 S.W.2d 694 (1981), held that a 
defendant who killed two persons in the 
same criminal episode was not entitled to 
an instruction on first degree murder 
when the only question was whether or 
not he acted with premeditation and de- 
liberation. If he did act with premedita- 
tion and deliberation, he was guilty of 
capital murder. If he did not, then he was 
guilty of second degree murder. There was 
therefore no rational basis for finding him 
guilty of first degree murder. 

Manslaughter, as defined in § 5-10- 
104(a) (1) does not require proof that the 
defendant acted with premeditation and 
deliberation, but it does require a showing 
that he acted "under the influence of ex- 
treme emotional disturbance for which 
there is a reasonable excuse." Although 
the Court in Robinson, supra, found error 
in the refusal to instruct on murder in the 
second degree, it approved the trial court's 
refusal to instruct on manslaughter since 
there was no evidence in the record of a 
reasonable excuse. A similar result was 
reached in Sargent v. State, 272 Ark. 336, 
614 S.W.2d 503 (1981), in which the Court 
held it was not error to refuse an instruc- 
tion on manslaughter when the defendant 
claimed accidental death and/or self de- 
fense but offered no evidence of the ex- 
treme provocation necessary to reduce 
murder to manslaughter. See also, Love v. 
State, 281 Ark. 379, 664 S.W.2d 457 
(1984). In Westbrook v. State, supra, how- 
ever, the Court ruled that the evidence 
warranted giving instructions on all homi- 
cide offenses down through manslaughter. 
Since the Court does not discuss the evi- 
dence in any detail, it is impossible to 
determine what evidence led to this con- 
clusion. 

Aggravated Robbery and Robbery 

The distinction between the offenses of 
aggravated robbery, as defined in § 5-12- 
103(a) (1), and robbery, as defined in § 5- 
12-102, is that the former offense requires 
proof that the accused was armed with a 



deadly weapon. When there is no question 
about whether the perpetrator of a rob- 
bery was armed, it is not error to refuse an 
instruction on the lesser included offense 
of robbery. The defendant either commit- 
ted aggravated robbery, or he committed 
no crime at all. Smith v. State, 277 Ark. 
403, 642 S.W.2d 299 (1982); Lovelace v. 
State, 276 Ark. 463, 637 S.W.2d 548 
(1982); Hill v. State, 276 Ark. 300, 634 
S.W.2d 120 (1982). But if the evidence is 
conflicting as to whether the robber was 
armed, the court must instruct on the 
lesser included offense of robbery. 
Hamilton v. State, 262 Ark. 366, 556 
S.W.2d 884 (1977). The defendant is also 
entitled to an instruction on robbery if he 
is charged as an accomplice and the evi- 
dence is conflicting as to whether he knew 
that the principal was armed. Savannah 
v. State, 7 Ark. App. 161, 645 S.W.2d 694 
(1983). 

Aggravated Robbery and Theft 

On several occasions the Court has held 
that theft is not a lesser included offense 
of aggravated robbery (and presumably 
robbery) since theft requires an actual 
taking of property whereas robbery re- 
quires only an intent to take property. It 
therefore follows that a person charged 
with robbery is not entitled to an instruc- 
tion on theft. Savannah v. State, supra; 
Hill v. State, supra; McDonald v. State, 
266 Ark. 56, 582 S.W.2d 272 (1979). This 
result is consistent with the literal re- 
quirement of the Code since § 5- 1-1 10(c) 
applies only to lesser included offenses, 
and theft is not a lesser included offense 
as set forth in § 5-l-110(b). It is conceiv- 
able, however, that a case could arise in 
which a theft had clearly occurred but the 
evidence was in dispute as to whether the 
perpetrator employed or threatened to 
employ physical force against the victim. 
In such a case, there would be a rational 
basis for acquitting of robbery but convict- 
ing of theft, and an instruction on theft 
would be required. 

Grades of Theft 

The grading of theft offenses is based on 
several factors, one of which is the value of 
the property stolen. If the value is $2,500 
or more, the theft offense is a Class B 
felony; if the value is more than $200 but 
less than $2,500, the theft offense is a 
Class C felony; otherwise the theft offense 
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is a Class A misdemeanor. (Note that 
there are factors other than value which 
may affect the grading of a theft offense. 
See Chapter 36.) If the value of stolen 
property is in dispute and could fall 
within more than one grade of theft, then 
an instruction on both grades must be 
given. If the value of the stolen property is 
undisputed, then an instruction on any 
grade of theft other than that charged is 
unnecessary since the defendant is either 
guilty of the grade of theft charged or 
innocent. 

A rather unusual variation of the prob- 
lem occurred in Utley v. State, 266 Ark. 
794, 586 S.W.2d 242 (Ct. App. 1979) in 
which the defendant was apprehended in 
the parking lot of a department store with 
a shopping cart filled with merchandise 
which had^not been paid for. The defen- 
dant did not dispute the fact that the 
value of the merchandise in the shopping 
cart exceeded the amount necessary to 
constitute felony theft. But he contended 
that he thought part of the merchandise 
had been paid for by a confederate and 
that he did not intend to take property 
valued at more than $100 ($100 was then 
the criterion separating felony thefts from 
misdemeanor thefts). The Court of Ap- 
peals ruled that it was too farfetched for 
the jury to conclude that the defendant 
actually believed that a part of the mer- 
chandise had been paid for and affirmed 
the trial court's refusal to instruct on the 
lesser included misdemeanor offense. 

Burglary, Breaking or Entering, and 

Criminal Trespass 

The similarities between the offenses of 
burglary (§ 5-39-201), breaking or enter- 
ing (§ 5-39-202), and criminal trespass 
(§ 5-39-203) have prompted defendants 
charged with the greater offense of bur- 
glary to argue that they were entitled to 
instructions on the lesser included of- 
fenses of breaking and entering and/or 
criminal trespass. The essential difference 
between burglary and breaking and enter- 
ing is that burglary requires proof that 
the defendant entered an "occupiable 
structure," meaning a vehicle, building, or 
structure where any person lives or car- 
ries on a business. See §§ 5-39-201, -203, 
and the definition of "occupiable struc- 
ture" in § 5-39-101(1). When it is uncon- 
tested that the building entered was an 
occupiable structure, the court may refuse 



to instruct on the lesser included offense 
of breaking and entering. Grays v. State, 
264 Ark. 564, 572 S.W.2d 847 (1978); 
Barksdale v. State, 262 Ark. 271, 555 
S.W.2d 948 (1977). The defendant is either 
guilty of burglary, or he is not guilty of any 
offense at all. See also, Robinson v. State, 
7 Ark. App. 209, 646 S.W.2d 714 (1983) 
(defendant who admitted breaking into 
house and car not entitled to instruction 
on breaking and entering). It would con- 
stitute error, however, to refuse an in- 
struction on breaking and entering if 
there is a factual dispute as to the nature 
of the structure entered! 

The primary difference between bur- 
glary and criminal trespass is that bur- 
glary requires proof that the defendant 
intended to commit a felony at the time of 
the unlawful entry. Consequently, when 
the jury could rationally find that the 
defendant did not have the requisite in- 
tent to commit a felony at the time of the 
unlawful entry, the court must give an 
instruction on the lesser included offense 
of criminal trespass. Bongfeldt v. State, 6 
Ark. App. 102, 639 S.W.2d 70 (1982) (error 
to refuse instruction on criminal trespass 
after defendant contended that he broke 
into building to obtain keys in order to 
siphon gas. 

The Arkansas Court of Appeals has held 
that one who breaks into a building with 
the intent to committing theft, ransacks 
an office, and goes to another area of the 
building, where he breaks into a vending 
machine may be convicted both of bur- 
glary (§ 5-39-201) and breaking or enter- 
ing (§ 5-39-202), the prohibition of § 5-1- 
110(a)(1) not coming into play because 
"the same conduct" does not form the basis 
for the convictions. Ward v. State, 20 Ark. 
App. 172, 726 S.W.2d 289 (1987). The 
court also observed that the breaking or 
entering charge did not concern the build- 
ing itself, but rather the coin boxes in the 
machines inside the building. It therefore 
ruled that "the offense of breaking or 
entering was not necessarily included in 
the offense of burglary." 20 Ark. App. at 
178, 726 S.W. at 291. The subsection (b)(1) 
defense failed because the offense of 
breaking or entering could not be estab- 
lished by proof of the same or less than all 
the elements required to establish the 
burglary. 

Possession and Delivery of Contraband 
Glover v. State, 273 Ark. 376, 619 
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S.W.2d 629 (1981) and Fisk v. State, 5 Ark. 
App. 5, 631 S.W.2d 626 (1982) illustrate 
the maxim that there is no obligation to 
instruct on a lesser included offense when 
the evidence shows that the defendant is 
either guilty of the greater offense or in- 
nocent. Both cases involved defendants 
charged with delivery of a controlled sub- 
stance who requested an instruction on 
the lesser included offense of possession of 
a controlled substance. In Glover there 
was evidence from which the jury could 
have found that no money exchanged 
hands. Since this is an essential element 
of delivery of a controlled substance, it 
was error to refuse to instruct on the 
lesser included offense of possession of a 
controlled substance. In Fisk the evidence 
that money had changed hands was un- 
disputed. Consequently, the jury had to 
find the defendant guilty of sale of a 
controlled substance or innocent, and 
there was no error in refusing to instruct 
on the lesser included offense of posses- 
sion. 

Sexual Offenses Based on Age of Perpetra- 
tor and lor Victim 

The grading of a number of sexual of- 
fenses is based on the ages of the perpe- 
trator and/or the victim: § 5-14-104, car- 
nal abuse in the first degree (perpetrator 
age 18 or older, victim less than age 14); 
§ 5-14-106, carnal abuse in the third de- 
gree (perpetrator age 20 or older, victim 
less than age 16); § 5-14-107, sexual mis- 
conduct (perpetrator age irrelevant, vic- 
tim less than age 16). Sexual misconduct 



is necessarily a lesser included offense of 
the other two, but, as explained in the 
original commentary to § 5-14-107, the 
offense of sexual misconduct was designed 
to fill the gaps left by the other two of- 
fenses. Consequently, when there^ is no 
dispute as to the ages of the defendant 
and the alleged victim, the court need not 
charge on the lesser included offense of 
sexual misconduct. See, for example, 
James v. State, 11 Ark. App. 1, 665 S.W.2d 
883 (1984) (Defendant aged 27 years 
charged with carnal abuse in the first 
degree of a victim aged 7 years not enti- 
tled to an instruction on sexual miscon- 
duct). 

Harmless Error 

Even when there is a rational basis for 
submitting an instruction on an included 
offense, the jury's verdict may indicate 
any error in failing to submit the included 
offense was harmless. For example, in 
Jones v. State, 282 Ark. 56, 665 S.W.2d 
876 (1984), the trial court gave instruc- 
tions on first and second degree battery 
but refused an instruction on third degree 
battery. The Supreme Court held that the 
failure to give the instruction on the in- 
cluded offense of third degree battery was 
cured when the jury returned a verdict of 
guilty of first degree battery. In Love v. 
State, supra, the fact that the jury found 
the defendant guilty of capital murder 
rather than first degree murder was held 
to render harmless any error in refusing 
to instruct on manslaughter. 
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See 1983 Supplementary Commentary 

Lesser Included Offenses: Public Sexual 

Indecency and Rape 

Public sexual indecency as defined by 
§ 5-14-lll(a)(2) is not a lesser included 
offense of rape defined by § 5-14- 
103(a)(1). Henderson v. State, 286 Ark. 4, 
688 S.W.2d 734 (1985). 

Lesser Included Offenses: Robbery and 

Theft 

In Thompson v. State, 284 Ark. 403, 682 
S.W.2d 742 (1984), the Court correctly 
stated that theft is not a lesser included 
offense of robbery. See Higgins v. State, 
270 Ark. 19, 603 S.W.2d 401 (1983). The 
Court went on to say, however, that "an 



offense is not a lesser included offense 
solely because a greater offense includes 
all the elements of an underlying offense." 
284 Ark. at 407-08, 682 S.W.2d at 745. The 
Court cited the "lesser included offense 
doctrine" and the distinction between "el- 
ement included offenses" and "lesser in- 
cluded offenses" in support of this state- 
ment. Id. at 408, 682 S.W.2d at 744-45. 

On the other hand, § 5-l-110(b)(l) pro- 
vides: 

(b) A defendant may be convicted 

of one offense included in another 

offense with which he is charged. An 

offense is so included if: 

(1) It is established by proof of the 

same or less than all the elements 
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required to establish the commission 

of the offense charged. . . 
So whatever the common-law "doctrine" 
may require, § 5-1-110 unequivocally de- 
fines lesser included offenses in terms of 
subsumed elements of a greater inclusive 
offense. Thompson v. State has been fol- 
lowed, however, by Henderson v. State, 
286 Ark. 4, 688 S.W.2d 734 (1985), where 
the Court found that § 5-14-lll(a)(2) 
(public sexual indecency) does not define a 
lesser included offense of § 5-14-lll(a)(l) 
(rape). 

Lesser Included Offenses: Attempted Cap- 
ital Murder and Aggravated Robbery 
Attempted capital murder under § 5- 
10-101(a)(2) committed against a police 
officer and aggravated robbery each re- 
quire proof of an element not required by 
the other, so aggravated robbery is not a 
lesser included offense of attempted capi- 
tal murder under this subsection. Rhodes 
v. State, 293 Ark. 211, 736 S.W.2d 284 
(1987). 

Lesser Included Offenses: Attempted Rape 
and Sexual Abuse in the First Degree 
Sexual abuse in the first degree is a 

lesser included offense of attempted rape. 

Speer v. State, 18 Ark. App. 1, 708 S.W.2d 

94 (1986). 

Lesser Included Offenses: Sexual Abuse in 
the First Degree and Indecent Exposure 
The Court of Appeals has held that 
indecent exposure as defined by Ark. Code 
Ann. § 5-14-112 (1987) is not a lesser 
included offense of sexual abuse in the 
first degree defined by Ark. Code Ann. 
§ 5-14-108 (1987). Hall v. State, 15 Ark. 
App. 309, 692 S.W.2d 769 (1985). 

Lesser Included Offenses: Aggravated Rob- 
bery and Attempted First Degree Mur- 
der 

In some instances, attempted first de- 
gree murder (Ark. Code Ann. §§ 5-3-201 
and 5-10-102 (1987)) is a lesser included 
offense of aggravated robbery (§ 5-12-103 
(1987)) when the aggravated robbery is 
charged to have been committed by "in- 
flicting or attempting to inflict death or 
serious injury upon another person" with 
the purpose of committing a theft. Kinsey 
v. State, 290 Ark. 4, 716 S.W.2d 188 
(1986). The Court went on to point out 
that aggravated robbery is not a lesser 
included offense of burglary. See, also, 



1983 Supplementary Commentary to 5-1- 
110: Burglary and Underlying Felony. 

Lesser Included Offenses: Aggravated Rob- 
bery and Aggravated Assault 
Aggravated assault defined by § 5-13- 
204 is a lesser included offense of aggra- 
vated robbery defined by § 5-12-103. 
Bishop v. State, 294 Ark. 303, 742 S.W.2d 
911 (1988). 

In Birchett v. State, 294 Ark. 176, 741 
S.W.2d 267 (1987) appellant was con- 
victed of robbery and aggravated assault 
for entering a trailer, commanding that 
the occupants deliver money and property, 
and pistol-whipping them when they re- 
fused. The Arkansas Supreme Court 
found that two crimes were committed 
and permitted both convictions, saying: 

Consistent with the purpose of § 41- 
2102 [§ 5-12-103], the appellant com- 
mitted the aggravated robbery of- 
fense when he entered the trailer and 
announced his intent to rob Harber 
and Mason. His subsequent actions to 
pistol-whip them constituted a sepa- 
rate offense, viz. aggravated assault. 

294 Ark. at 181, 741 S.W.2d at 270. 
Compare: Bishop v. State, 294 Ark. 303, 
742 S.W.2d 911 (1988). 

Lesser Included Offenses: Breaking or En- 
tering and Tampering 
In Blair v. State, 16 Ark. App. 1, 696 
S.W.2d 755 (1985), the Court of Appeals 
held that appellant could not be convicted 
of both breaking or entering (Ark. Code 
Ann. § 5-39-202 (1987)) and tampering 
with physical evidence (Ark. Code Ann. 
§ 5-53-111 (1987)). After finding that 
there was sufficient evidence to convict of 
each felony, it merged the two felonies into 
one and affirmed the conviction for tam- 
pering with physical evidence. The court 
stated that "up through the point where 
Blair entered the vehicle to remove the 
container, the elements necessary to prove 
the commission of the two offenses were 
identical." Id. at 10, 696 S.W.2d at 759. 
This finding is perplexing inasmuch as 
entering a vehicle or the property of an- 
other is not an element of the offense of 
tampering. The court apparently looked 
at the conduct of appellant that was actu- 
ally the basis for each conviction, not the 
conduct required to be proved by the stat- 
ute defining the offenses, in order to de- 
termine whether the convictions were es- 
tablished by proof of the same acts. 
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A comparison of the statutory defini- 
tions of the offenses discloses that the 
conviction of tampering with physical ev- 
idence would not be barred by a previous 
conviction of breaking or entering under 
§ 5-l-110(b)(l). Tampering requires proof 
of an element (destroying something) not 
required by the definition of breaking and 
entering. By the same token, breaking or 
entering requires proof of an element 
(breaking into something) not required by 
the definition of tampering. 

See 1983 Supplementary Commentary 
to § 5-1-110: Burglary and Underlying 
Felony and cases cited therein. 

Lesser Included Offenses: What Consti- 
tutes — Generic Class Test 
Decisions defining what constitutes a 
lesser included offense still do not speak 
with one voice. In Thompson v. State, 284 
Ark. 403, 682 S.W.2d 742 (1985), the 
Court stated that: 

[A]n offense is not a lesser included 
offense solely because a greater of- 
fense includes all of the elements of 
an underlying offense. The lesser in- 
cluded offense doctrine additionally 
requires that the two crimes be of the 
same generic class and that the differ- 
ences between the offenses be based 
on the degree of risk or risk of injury 
to person or property or else upon 
grades of intent or degrees of culpa- 
bility. 

Id. at 284 Ark. at 407-08, 682 S.W.2d at 
745 (emphasis added). 
The court went on to say: 

Theft is the wrongful appropriation of 
the victim's property while robbery is 
the threat of physical harm to the 
victim. The offenses are of a different 
nature. They are not of the same 
generic class and consequently, theft 
is not a lesser offense included within 
robbery. 

Id. at 408, 682 S.W.2d at 745, citing 
Higgins v. State, 270 Ark. 19, 603 S.W.2d 
401 (1980) and Hill v. State, 276 Ark. 300 ? 
634 S.W.2d 120 (1982). 

But in cases such as Trotter v. State, 290 
Ark. 269, 719 S.W.2d 268 (1986) the Court 
has explicitly found that even though two 
offenses are of different generic classes, 
one may be a lesser included offense of the 
other. In Trotter the Court vacated an 
aggravated robbery conviction but simul- 
taneously found appellant guilty of the 



uncharged lesser included offense of first 
degree battery. The Court's finding that 
aggravated robbery and first degree bat- 
tery are of different generic classes is 
questionable: the Court has observed on 
several occasions that the gravamen of 
aggravated robbery is violence or the 
threat of violence against the person. 
Mitchell v. State, 281 Ark. 112, 661 S.W.2d 
390 (1983). Accordingly, aggravated rob- 
bery and first degree battery are less 
distantly related than indicated by the 
Court. 

Again, it should be observed that § 5-1- 
110 does not distinguish between "lesser 
included offenses" and "element included 
offenses." 

While first degree battery charged un- 
der § 5-13-201(a)(l) or (3) may be a lesser 
included offense of aggravated robbery 
charged under § 5-12-103(a)(2), Trotter v. 
State, assaults and batteries have been 
held not to be lesser included offenses of 
robbery charged under § 5-12-102. See 
Williams v. State, 11 Ark. App. 11, 665 
S.W.2d 299 (1984); Robinson v. State, 14 
Ark. App. 38, 684 S.W.2d 824 (1985). 

Lesser Included Offenses: Instructions 
Given Over Defendant's Objection 
Both the Arkansas Supreme Court and 
the Arkansas Court of Appeals have held 
that the trial judge may submit an in- 
struction on a lesser included offense over 
the defendant's objection where there is a 
reasonable basis on which he may be 
found guilty of the lesser offense. See, for 
example, Hinson v. State, 18 Ark. App. 14, 
709 S.W.2d 106 (1986), where the Arkan- 
sas Court of Appeals upheld appellant's 
conviction of third degree battery despite 
his argument on appeal that the case was 
tried on an "all-or-nothing" basis and that 
he had geared his entire defense to dis- 
proving charges of first degree battery. 

Lesser Included Offenses: What Consti- 
tutes "Rational Basis" under § 5-1- 
110(c) 

As the Arkansas Supreme Court and 
the Court of Appeals have frequently 
pointed out, "no right has been more zeal- 
ously protected than the right of an ac- 
cused to have the jury instructed on lesser 
included offenses." Williams v. State, 17 
Ark. App. 53, 56, 702 S.W.2d 825, 827 
(1986). So, even where the victim died 
from five stab wounds, the Court of Ap- 
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peals has found that the jury could have 
believed appellant's testimony that the 
wounds were inflicted "recklessly". Appel- 
lant was entitled to an instruction on 
manslaughter. Williams v. State. 

Lesser Included Offenses: Instruction on 
First Degree Murder Required in Capi- 
tal Murder Trials 

In Rhodes v. State, 290 Ark. 60, 716 
S.W.2d 758 (1986), the Arkansas Supreme 
Court concluded that a defendant charged 
with capital murder under Ark. Code Ann. 
§ 5-10-101 (1987) for killing his victim in 
the course of a burglary was also charged 
with murder in the first degree under Ark. 
Code Ann. § 5-10-102 (1987), since evi- 
dence that one has committed a homicide 
in the course of a burglary is also evidence 
that he is guilty of homicide in the course 
of a "felony" under § 5-10-102. In all such 
cases, an instruction on first degree mur- 
der is required if requested. 

Lesser Included Offenses: Instructions Not 

Required 

In two recent cases the Arkansas Su- 
preme Court has held that where a defen- 
dant is convicted of a serious offense, 
having been acquitted of a less serious 
included offense on which the jury was 
instructed, the trial court's refusal to sub- 
mit instructions on an even less serious 
offense cannot be prejudicial. McKinnon v. 
State, 287 Ark. 1, 3, 695 S. W.2d 826, 827 
(1985), citing Sherron v. State, 285 Ark. 8, 
684 S.W.2d 247 (1985). 

Lesser Included Offense Instructions: Pur- 
poseful vs. Reckless Conduct 
Appellant in Holloway v. State, 18 Ark. 
App. 136, 711 S.W.2d 484 (1986) argued on 
appeal from a conviction of aggravated 
assault that the trial court committed 
reversible error by refusing to instruct the 
jury on lesser included offenses of first, 
second, and third degree assault. The tes- 
timony established that appellant stuck a 
pistol through the open window of a car, 
pointing it at an occupant who grabbed it 
and opened the door, knocking appellant 
down. The Court of Appeals reversed ap- 
pellant's conviction, finding that there 
was no basis in the record to find that 
appellant acted other than purposely but 
that the trial court should have instructed 
the jury on third degree assault, which is 
defined in terms of purposely created ap- 
prehension of imminent physical injury. 



The court rejected appellant's argument 
about first and second degree assault be- 
cause both offenses are framed in terms of 
reckless conduct. It should be noted, how- 
ever, that under § 5-2-203(c) proof of a 
higher culpable mental state will suffice to 
establish a conviction of an offense defined 
in terms of a lower mental state. Accord- 
ingly, a jury could have convicted appel- 
lant of first degree assault on the basis of 
purposeful conduct even though the of- 
fense only requires proof of reckless con- 
duct. See § 5-13-205. 

Multiple Convictions Based on Same Con- 
duct 

In Avery v. State, 15 Ark. App. 134, 690 
S.W.2d 732 (1985) the Court of Appeals 
upheld the defendant's convictions of bur- 
glary and attempted rape. 

The evidence showed that the defen- 
dant entered the victim's home uninvited 
and solicited sex without physically abus- 
ing her or attempting to do so. The victim 
became agitated, ran from her home, and 
contacted the police, who arrested the 
defendant shortly thereafter. The court 
found that the unlawful entry followed by 
the defendant's entreaties constituted "a 
substantial step in a course of conduct 
intended to culminate in the commission 
of an offense. § 5-3-201(a)(2). 

The four judge majority opinion did not 
touch on whether convictions of both at- 
tempted rape and burglary could stand 
under § 5-1-110 since this issue was not 
raised at trial or briefed on appeal. A 
concurring opinion argued, however, that 
had the question been faced both convic- 
tions should stand because "it is not nec- 
essary to prove an unlawful entry into an 
occupiable structure to establish rape or 
attempted rape." Jd. at 140, 690 S.W.2d at 
736. 

Two judges dissented from the affir- 
mance of both convictions, stating that, 
since the court found that the defendant's 
entry into the house and the solicitation of 
the victim constituted the substantial step 
on which defendant's conviction of at- 
tempted rape was based, the convictions 
were in fact based upon the same conduct. 
In other words, the concurring opinion 
interprets § 5-1-110 to require that the 
Court compare statutory definitions in de- 
termining whether one offense "is estab- 
lished by proof of the same or less than all 
the elements required to establish the 
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commission of [another offense]." § 5-1- 
110(b)(1). The dissent, on the other hand, 
seems to argue that the determination 
should turn on whether the same conduct 
is actually the basis for each conviction. 
No Arkansas case has been found in which 
these alternative readings of § 5-1-110 
have been drawn in issue. Since the ma- 
jority in Avery did not reach this issue, the 
question has not yet been decided. It 
should be noted, however, that in Akins v. 
State, 278 Ark. 180, 644 S.W.2d 273 (1983) 
in a discussion of whether convictions for 
battery in the first degree under § 5-13- 
201(a)(4) and aggravated robbery could 
stand, the Court said: 

The information charged battery in 
the first degree by use of the pistol 
which was used to commit the aggra- 
vated robbery. Therefore, the facts of 
the present case required proof of the 
aggravated robbery, the underlying 
felony, in the course of proving bat- 
tery in the first degree which was 
alleged to have been committed dur- 
ing the course of a felony. Under the 
informations here in question the 
greater offense was actually included 
in the lesser offense. 

Id. at 183, 644 S.W.2d 275. 

When Obligation to Charge Lesser In- 
cluded Offense Arises under § 5-1- 110(c) 
In Doby v. State, 290 Ark. 408, 720 
S.W.2d 694 (1986), the Court held that 
when a defendant asserts that he is en- 
tirely innocent of any crime, then no ra- 
tional basis exists to instruct the jury on a 
lesser included offense, as the only issue 
for the jury is whether the defendant is 
guilty as charged. Doby was charged with 
possession of drugs with intent to deliver. 
He denied ever possessing any drugs but 
insisted at trial that he was entitled to an 
instruction on the lesser included offense 
of simple possession. The Arkansas Su- 
preme Court upheld the trial court's re- 
fusal to give the instruction, overruling 
Holloway v. State, 18 Ark. App. 136, 711 , 
S.W.2d 484 (1986), and Flurry v. State, 18 
Ark. App. 64, 711 S.W.2d 163 (1986). The 
Court also discussed, but did not overrule, 
Fike v. State, 255 Ark. 956, 504 S.W.2d 363 
(1974), where the defendant was con- 
victed of assault with intent to rape after 
the trial court refused to instruct the jury 
on the lesser included offense of assault. 
Reversing, in Fike said: 



In the case at bar, it is not questioned 
that the prosecutrix's testimony is 
sufficient to sustain the verdict of 
assault with intent to rape. However, 
the jury has the sole prerogative to 
accept all or any part of a witness' 
testimony whether controverted or 
not. Therefore the jury had the abso- 
lute right, as trier of the facts, to 
evaluate the evidence and consider 
whether only an unlawful assault 
was committed upon her by appellant 
or even acquit him. 

255 Ark. at 959, 504 S.W.2d at 365 (em- 
phasis added). 

Three justices dissented in Doby. Jus- 
tices Purtle and Dudley joined Justice 
Newbern in arguing that the majority 
opinion suggests that "if the jury disbe- 
lieves the appellant's testimony it must 
believe all of the testimony presented by 
the appellee's witnesses if any of it is 
credible." Doby at 414, 720 S.W.2d at 697. 
The dissent went on to predict that the 
case would "be construed as holding that 
anytime a criminal defendant denies hav- 
ing committed any of the acts with which 
he is charged, he is entitled to no instruc- 
tions on lesser included offenses." Id. at 
414, 720 S.W.2d at 697. See, also, Flurry v. 
State, 290 Ark. 417, 720 S.W.2d 699 
(1986), decided the same day. 

In Fladung v. State, 292 Ark. 510, 730 
S.W.2d 901 (1987), decided six months 
later, appellant was convicted below of 
attempted capital murder of an Arkansas 
State Trooper. The Trooper testified that 
after he stopped appellant's car, appellant 
groped under the front seat on the passen- 
ger's side, produced a pistol, aimed it at 
the Trooper's torso, pulled the trigger at 
least once and probably twice, and said 
something unintelligible before the 
Trooper was able to take away the pistol. 
Appellant said that he produced the pistol 
to explain that it did not work and that 
the Trooper grabbed it, causing it to dis- 
charge. He testified that he never pointed 
the pistol at the Trooper and had no 
intention of harming him. 

The trial court denied appellant's mo- 
tion that the jury be instructed on the 
lesser included offenses of aggravated as- 
sault and first degree assault. On appeal 
the Arkansas Supreme Court agreed with 
appellant and reversed, finding that the 
testimony of appellant and the Trooper 
were much the same until appellant 
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turned in the seat with the pistol, after 
which their stories diverged. The Court 
found that the jury could have believed all 
of either version of the events or parts of 
each version. Justice Hickman dissented 
without opinion. 

The Court distinguished the circum- 
stances oi Fladung from those of Doby by 
pointing out that in Fladung appellant 
never denied that he produced a pistol and 
that his defense was based upon his pur- 
pose in producing the pistol. Nonetheless, 
if appellant's purpose is a question of fact 
the same as possession of a pistol or drugs, 
then it is difficult to distinguish Fladung 
from Doby in principle. See, also, Fike v. 
State, 255 Ark. 956, 504 S.W.2d 363 
(1974). 

It is reasonably clear, however, that 
where the defense is alibi, no lesser in- 
cluded offense instruction is necessary. 
Roberts v. State, 281 Ark. 218, 663 S.W.2d 
178 (1984). And, where a defendant is 
charged with possession for one purpose, 
he cannot simultaneously maintain that 
(1) he possessed nothing and (2) he is 
entitled to an instruction on possession for 
another less serious purpose. Doby v. 
State, supra. See, also, Conley v. State, 20 
Ark. App. 56, 723 S.W.2d 841 (1987), 
where the Court of Appeals upheld the 
trial court's refusal to instruct the jury on 
sexual abuse in the first degree as a lesser 
included offense of the charge of rape, 
appellant having consistently denied that 
any act construable as either rape or sex- 
ual abuse ever occurred. 

Inconsistent Verdicts 

Trials of more than one charge arising 
out of a single criminal scheme may yield 
inconsistent verdicts, which are attacked 



on grounds of inconsistency. For example, 
in Wade v. State, 290 Ark. 16, 716 S.W.2d 
194 (1986), appellant was tried for forgery 
and escape after he made an unauthorized 
departure from the Arkansas Department 
of Correction after a forged court order 
dismissing the grand larceny, burglary, 
and armed robbery charges on which he 
had been convicted was received by prison 
officials. Appellant was convicted of es- 
cape but acquitted of forgery. He argued 
that these verdicts were inconsistent and 
that the escape conviction must be set 
aside. The Court responded as follows: 

We need not examine the argument in 
detail since consistency in verdicts is 
not necessary. Each count in an infor- 
mation or indictment is regarded as if 
it were a separate information or in- 
dictment, [citations omitted] ... If 
separate informations had been filed 
against appellant for escape and forg- 
ery, and had been separately tried, 
and the same evidence presented in 
both cases, an acquittal on one could 
not be pleaded as collateral estoppel 
to the other. Where the same offenses 
are separately charged in two counts 
of one information, the same rule 
must hold. 

290 Ark. at 18, 716 S.W.2d at 195. 

Section 5-1-110 would not bar convic- 
tion of both offenses on proof of the same 
criminal transaction for, as pointed out in 
the commentary, "the same conduct" has a 
narrower purview than a "single scheme" 
in which criminal acts are performed at 
different times. For this reason an acquit- 
tal or conviction on one charge would not 
bar subsequent prosecution for the other 
under § 5-l-113(l)(B). 



Original Commentary to § 5-1-111 



This section restates the traditional re- 
quirement that the prosecution must 
prove the commission of an offense beyond 
a reasonable doubt. Former law was found 
at Ark. Stat. Ann. § 43-2159 (Repl. 1964): 
"Where there is reasonable doubt of the 
defendant's guilt upon the testimony in 
the whole case, he is entitled to an acquit- 
tal." Section 5-1-111 specifies exactly what 
must be proved beyond a reasonable 
doubt. It also defines three procedural 
tools — presumption, defense, and affir- 
mative defense — that are used in this 



Code and may hereafter be used by future 
draftsmen to alleviate or shift the burden 
of proof. The section is not intended, and 
should not be interpreted, to affect in any 
manner the necessary contents of an in- 
dictment, an information, or other charg- 
ing instrument. 

Subsection (a)(1) requires that the state 
prove each element of the offense beyond a 
reasonable doubt. "Element of the offense" 
is defined in § 5-1-102 as "the conduct, 
the attendant circumstances, and the re- 
sult of conduct that (a) is specified in the 
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definition of the offense; or (b) establishes 
the kind of culpable mental state required 
for commission of the offense; or (c) ne- 
gates an excuse or justification for the 
conduct." 

Under subsections (a)(2) and (a)(3), the 
state must prove the facts necessary to 
establish jurisdiction and venue. On at 
least one occasion, the Arkansas Supreme 
Court has stated that the burden is on 
defendant to establish lack of jurisdiction. 
Kurck v. State, 235 Ark. 688, 362 S.W. 2d 
713 (1962), cert, denied, 373 U.S. 910, 83 
S. Ct. 1299, 10 L. Ed. 2d 412 (1963). 
However, jurisdiction in that case turned 
on a question of law, not a question of fact. 
If jurisdiction had depended on a factual 
determination, the Court would probably 
have placed on the state the burden of 
proof with respect to the facts. Though it 
was clear that under former law the state 
had to prove the existence of venue, the 
evidence was tested by the preponderance 
of the evidence standard rather than the 
beyond a reasonable doubt standard. 
Douglass v. State, 91 Ark. 492, 121 S.W. 
923 (1909); Wilson v. State, 62 Ark. 497, 36 
S.W. 842 (1896). The Code subsection re- 
quires that the state prove both jurisdic- 
tion and venue beyond a reasonable 
doubt. Although recognizing the distinc- 
tion between facts that establish the sub- 
stantive offense and those that satisfy 
procedural requirements, the Commission 
was persuaded by the Model Penal Code's 
argument that "[s]o long as venue and 
jurisdiction present questions for the jury 
on the general issue, ... no slight relax- 
ation on the burden [of proof] possibly can 
compensate for the confusion likely to be 
caused by utilizing any double standard of 
this kind." M.RC. § 1.13, Comment at 109 
(Tent. Draft No. 4, 1955). The difficulties 
often encountered in distinguishing juris- 
diction from venue argue strongly, if not 
for the greater standard of proof, at least 
for the same standard of proof with re- 
spect to both issues. 

Subsection (a)(4), requiring the state to 
prove the commission of the offense 
within the statute of limitations, repre- 
sents no change from old law. Williams v. 
City of Malvern, 222 Ark. 432, 261 S.W. 2d 
6 (1953); James v. State, 110 Ark. 170, 160 
S.W. 1090 (1913). It was unclear under 
former law whether the state had to do so 
beyond a reasonable doubt or by a mere 
preponderance of the evidence. For the 



reason stated above — i.e., that varying 
burdens of proof tend to confuse jurors — 
the Code section adopts the higher stan- 
dard of proof. 

Subsection (b) alleviates somewhat the 
state's burden of proof with respect to 
jurisdiction and venue. It is designed to 
achieve the same result as former Ark. 
Stat. Ann. § 43-1426 (Repl. 1964) stating 
that: "It shall be presumed upon trial that 
the offense charged in the indictment was 
committed within the jurisdiction of the 
court, and the court may pronounce the 
proper judgment accordingly, unless the 
evidence affirmatively shows otherwise." 
The language has been changed to elimi- 
nate the word "presumed" since a pre- 
sumption, as explained below, has a spe- 
cial procedural effect not really 
appropriate to this context. The subsec- 
tion's coverage has been broadened to in- 
clude "venue" as well as "jurisdiction," 
thus obviating any necessity to distin- 
guish between the two terms. The pro- 
posed subsection retains the requirement 
that the evidence must "affirmatively 
show" a lack of jurisdiction or venue before 
the state's burden arises. Although an 
authoritative construction of the phrase 
"affirmatively shows" is lacking, it was the 
Commission's view that this language re- 
quired a defendant wishing to raise juris- 
dictional or venue questions to do more 
than simply demonstrate a lack of proof as 
to where the offense occurred. There must 
be positive evidence that the offense oc- 
curred outside the jurisdiction or venue of 
the court. 

Subsection (c) sets out the effect of an 
ordinary "defense." Since the term "ele- 
ment of the offense" is defined to include 
"the conduct, the attendant circum- 
stances, and the result of conduct that 
negates an excuse or justification for the 
conduct," subsection (a) requires the state 
to prove beyond a reasonable doubt the 
nonexistence of a "defense." Subsection (c) 
eases this burden by providing that the 
state need not disprove a defense until it 
is raised. A defense is raised when evi- 
dence is introduced by either the prosecu- 
tion or defense supporting its existence. 
The procedural consequences of a defense 
appear to be the same under prior law. 
See, Richardson v. State, 77 Ark. 321, 91 
S.W. 758 (1905); Cogburn v. State, 76 Ark. 
110, 88 S.W. 822 (1905) (self-defense). The 
last sentence defines "defense." All de- 
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fenses expressly recognized by the Code 
will be preceded by language such as "It is 
a defense to prosecution that. ..." Sub- 
section (c)(2) is included in case a statute 
outside the Code creates a defense. Sub- 
section (c)(3) is a catchall clause designed 
to cover the situation where there is no 
legislation expressly identifying certain 
facts or circumstances as a "defense." 
Such a defense may be based on a past or 
future court decision. It could also result 
from language excepting certain persons 
or conduct from the application of a crim- 
inal statute. The rule has evolved in Ar- 
kansas that if an exception is contained in 
the enacting clause of a statute, the state 
must negate the exception in both the 
charging instrument and its case in chief. 
If the exception is contained in a proviso 
to the statute, the charging instrument 
need not negate the exception and the 
state need not disprove it until defendant 
introduces facts that bring him or his 
conduct within the exception. See, Collier 
v. State, 183 Ark. 1057, 40 S.W. 2d 455 
(1931); Richardson v. State, supra. It was 
the Commission's belief that the latter 
type of exception falls within the meaning 
of "defense" as described in (c)(3). Hence, 
subsection (c)(3) effects no change in the 
procedural consequences of the "excep- 
tion" doctrine. 

Subsection (d) places on the defendant 
the burden of raising an affirmative de- 
fense and proving it by a preponderance of 
the evidence. The last sentence makes it 
clear that all affirmative defenses are so 
designated either by the Code or a statute 
outside the Code. Thus, any ambiguity as 
to whether a defense is "affirmative" or 
"ordinary" is resolved in favor of the latter. 
Arkansas courts previously treated three 
defenses as "affirmative": (1) former jeop- 
ardy — Richards v. State, 108 Ark. 87, 157 
S.W. 141 (1913); Jacobs v. State, 100 Ark. 
591, 141 S.W. 489 (1911); (2) insanity — 
Stewart v. State, 233 Ark. 458, 345 S.W. 2d 
472 (1961); Korsak v. State, 202 Ark. 921, 
154 S.W.2d 348 (1941); Bell v. State, 120 
Ark. 530, 180 S.W. 186 (1915); and (3) 
entrapment — Brown v. State, 248 Ark. 
561, 453 S.W. 2d 50 (1970). All three 
remain affirmative defenses under the 
Code. See, §§ 5-1-112 to -114 (former jeop- 
ardy); § 5-2-209 (entrapment); § 5-2-312 
(mental disease or defect). In addition, the 
Code establishes several new affirmative 
defenses. See, e.g., §§ 5-10-102(b); 5-10- 



104(b); 5-13-201(b). Certain Code sections 
also make use of a partial affirmative 
defense. If a defendant succeeds in prov- 
ing by a preponderance of the evidence the 
existence of certain facts, he is not re- 
lieved of liability but the seriousness of 
the offense is reduced. See, e.g., § 5-11- 
102(b). 

Subsection (e) attempts to provide guid- 
ance as to when and how a jury should be 
instructed respecting a statutorily created 
presumption. In drafting the provision the 
Commission recognized the need to com- 
ply with article 7, section 23 of the Arkan- 
sas Constitution, prohibiting judicial com- 
ment on the evidence in a case. One of the 
Arkansas Supreme Court's most recent 
pronouncements on the subject, French v. 
State, 256 Ark. 298, 506 S.W. 2d 820 
(1974), seems to require that an instruc- 
tion based on a statutorily created pre- 
sumption conform to the following re- 
quirements. 

The trial court cannot instruct the jury 
that a specific fact or facts (basic facts) 
give rise to a presumption of another fact 
(presumed fact). Although proof of the 
basic fact is sufficient to sustain a finding 
of the presumed fact if the verdict is 
challenged on appeal, the trial court com- 
mits error if it focuses the attention of the 
jury on the basic fact and implies that 
proof of the basic fact alone will support a 
finding of the presumed fact. Instead, the 
court must phrase its instruction so as to 
indicate that the basic fact is merely evi- 
dence of the presumed fact to be consid- 
ered along with all the other evidence of 
the presumed fact. A close reading of 
French and the cases cited therein sup- 
ports the conclusion that a common fea- 
ture of virtually all the presumption in- 
structions previously disapproved by the 
Supreme Court has been the undue judi- 
cial emphasis on the basic fact. French v. 
State, supra; Reno & Stark v. State, 241 
Ark. 127, 406 S.W. 2d 372 (1966); Thiel v. 
Dove, 229 Ark. 601, 317 S.W. 2d 121 
(1958); Blankenship v. State, 55 Ark. 244, 
18 S.W. 54 (1891); Haley v. State, 49 Ark. 
147, 4 S.W. 746 (1886). On the other hand, 
the Court has repeatedly approved in- 
structions that de-emphasize the impor- 
tance of the basic fact by specifying that 
the basic fact is merely to be considered in 
the context of all other evidence in the 
case. See, Petty v. State, 245 Ark. 808, 810, 
434 S.W. 2d 602 (1968); Johnson v. State, 
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190 Ark. 979, 82 S.W. 2d 521 (1935); 
McDonald v. State, 165 Ark. 411, 264 S.W. 
961 (1924); Barron v. State, 155 Ark. 80, 
82, 244 S.W. 331 (1922); Pearrow v. State, 
146 Ark. 182, 225 S.W. 311 (1920); Hogue 
v. State, 93 Ark. 316, 124 S.W. 783 (1910). 
Subsection (e)(1) states one effect of a 
presumption that has never been seri- 
ously in dispute. Once the state intro- 
duces evidence of the facts on which a 
presumption is based, it has established a 
prima facie case and thus in most in- 
stances avoids a directed verdict. The 



qualifying proviso to subsection (e)(1) en- 
sures that a court may direct a verdict for 
the defendant, notwithstanding introduc- 
tion of evidence, if the evidence, taken as a 
whole, indicates the existence of the pre- 
sumed fact is highly improbable. 

Subsection (e)(2) takes the form of a 
model instruction to be used whenever a 
criminal statute establishes a presump- 
tion. It is taken, almost verbatim, from 
the instruction upheld in Barron v. State, 
supra, and expressly approved in several 
subsequent cases. 



1988 Supplementary Commentary to § 5-1-111 



There have been a number of cases 
involving the various matters designated 
"defenses" or "affirmative defenses" by sec- 
tions of the Code. These cases are dis- 
cussed in the supplementary commentary 
to such code sections. See, for example, the 
supplementary commentary to §§ 5-2-207 
and 5-2-312. 

Subsection (b): Jurisdiction 

The first case after the enactment of the 
Code in which the territorial jurisdiction 
of the court was an issue was Gardner v. 
State, 263 Ark. 739, 569 S.W.2d 74 (1978), 
cert, denied, 440 U.S. 911 (1979), which is 
discussed supra in the supplementary 
commentary to § 5-1-104. In Gardner, the 
Court reiterated the statement in the orig- 
inal commentary to § 5-l-lll(b) to the 
effect that the defendant who wishes to 
raise jurisdictional questions must do 
more than simply demonstrate a lack of 
proof as to where the offense occurred. 
"(B)efore the state is called upon to offer 
any evidence on the question of jurisdic- 
tion, there must be positive evidence that 
the offense occurred outside the jurisdic- 
tion of the court." 263 Ark. at 746, 569 
S.W2d at 77. 

In Richards v. State, 279 Ark. 219, 650 
S.W.2d 566 (1983), the defendant was 
charged with the murder of a woman 
whose body was found along the freeway. 
The Supreme Court rejected the defense 
contention that medical evidence indicat- 
ing that the victim was dead when she left 
the defendant's car constituted affirma- 
tive evidence that she was killed in any 
particular place. 

The "positive evidence" requirement im- 
poses a significant burden on the defen- 
dant seeking to compel the State to prove 



jurisdiction or venue. Even in a case 
where the probable murder weapon was 
found in Faulkner County and a police 
chief investigating the crime testified that 
his opinion was the victim had been killed 
in Faulkner County where the weapon 
was found, the Court upheld appellant's 
conviction in Conway County, finding that 
this testimony did not constitute the "pos- 
itive evidence" required by Gardner v. 
State. See Dix v. State, 290 Ark. 28, 715 
S.W2d 879 (1986). 

Subsection (c): Defenses 

Subsection (c) states that the trial court 
must submit the issue of the existence of a 
defense to the jury once evidence is admit- 
ted supporting the defense. Such evidence 
may be offered by either the state or the 
defense. Peals v. State, 266 Ark. 410, 584 
S.W2d 1 (1979); Thomas v. State, 266 Ark. 
162, 583 S.W2d 32 (1979). But before a 
defendant can complain about the failure 
to submit a defense to the jury, he must 
first request an instruction regarding the 
defense. Absent such a request, he cannot 
argue for the first time on appeal that the 
evidence introduced at trial supported a 
defense that should have been submitted 
to the jury. See Schwindling v. State, 269 
Ark. 388, 602 S.W.2d 639 (1980). 

See AMCI 4001, 4005-07. 

Subsection (d): Affirmative Defenses 

Although the United States Supreme 
Court decision in Mullaney v. Wilbur, 421 
U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d 508 
(1975), may have cast doubt on a proce- 
dural scheme which places on the defen- 
dant the burden of proving by a prepon- 
derance of the evidence those defenses 
designated as "affirmative defenses," 
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these doubts have apparently been re- 
solved in favor of such a scheme by the 
Court's subsequent opinion in Patterson v. 
New York, 432 U.S. 197, 97 S.Ct. 2319, 53 
L.Ed.2d 281 (1977). That, at least, is the 
conclusion of the Arkansas Supreme 
Court. Hobgood v. State, 262 Ark. 725, 562 
S.W.2d 41, cert, denied, 439 U.S. 963, 99 



S.Ct. 449, 58 L.Ed.2d 421 (1978). 
Mullaney v. Wilbur, which involved the 
constitutionality of requiring the defen- 
dant to prove the affirmative defense of 
insanity by a preponderance of the evi- 
dence, is discussed in the supplementary 
commentary to § 5-2-312. 



Original Commentary to § 5-1-112 



This section, based on M.P.C. § 108, is 
addressed to double jeopardy in its nar- 
rowest sense — i.e., when a defendant is 
prosecuted a second time for the same 
offense. Same offense means a violation of 
the same statute based on the same act 
directed at the same person. If the second 
prosecution is (1) based on violation of a 
different statute or (2) based on acts that, 
though closely connected in time, are dis- 
tinct or (3) based on injury to the person or 
property of different persons, then the 
second prosecution is for a different offense 
and double jeopardy claims are resolved 
by § 5-1-113. The distinction between 
same offense and different offense will not 
be as important under the Code since a 
previous prosecution is given almost the 
same effect in both situations. A previous 
conviction or acquittal will always bar a 
subsequent prosecution for the same of- 
fense. A conviction or acquittal will also 
bar a subsequent prosecution for a differ- 
ent offense based on the same conduct, 
except in the circumstances described in 
§ 5-1-113UXB). If different offenses are 
committed because different statutes are 
violated, the second prosecution is barred 
unless the statutes are directed at differ- 
ent evils. If different offenses are commit- 
ted because two distinct acts are involved, 
the second prosecution is barred unless 
the acts are so chronologically discon- 
nected as to not be a part of the same 
conduct. If different offenses are commit- 
ted because different people are injured, 
the second prosecution is always barred. 
In view of the fact that a second prosecu- 
tion will frequently be barred, notwith- 
standing the fact that it is for a different 
rather than the same offense, it may ap- 
pear anticlimactic to add that the distinc- 
tion between same offense and different 
offense discussed above is in accord with 
that previously drawn by the Arkansas 
courts. That the same act may constitute 



different offenses because it violates dif- 
ferent statutes is well settled. Bingaman 
v. State, 181 Ark. 94, 24 S.W. 969 (1930). 
Equally well established is the proposition 
that contravention of the same statute by 
distinct acts results in two offenses. Bell v. 
State, 120 Ark. 530, 180 S.W. 186 (1915). 
The really difficult issue is whether two 
offenses are committed when violation of a 
single statute by a single act causes injury 
to the person or property of more than one 
person. In the context of homicide, the 
Supreme Court has clearly indicated that 
a single act that kills two persons consti- 
tutes two offenses. See, Holder v. Fraser, 
215 Ark. 67, 219 S.W.2d 625 (1949). How- 
ever, there is dictum in the same case to 
the effect that theft of property from two 
persons by the same act is only one of- 
fense. This seems difficult to square with 
either Holder v. Fraser, or with subse- 
quent decisions which indicate that pos- 
session of property stolen from different 
persons constitutes different offenses. 
See, Laird v. State, 251 Ark. 1074, 476 
S.W.2d 811 (1972); see, also, Patterson v. 
State, 253 Ark. 393, 486 S.W.2d 19 (1972). 
In summary, the terms "same offense" and 
"different offense," as used in this and the 
succeeding section carry with them their 
traditional meanings. However, as dis- 
cussed above and as further elucidated in 
the Commentary to § 5-l-113(l)(B), the 
Code may bar a second prosecution for a 
different offense in circumstances where, 
heretofore, a second prosecution was per- 
mitted. 

Under §§ 5-1-112 to -114, former jeop- 
ardy is an affirmative defense. The effect 
is to place on the defendant the burden of 
raising and proving by a preponderance of 
the evidence that a former prosecution 
bars the present trial. See, § 5-l-lll(d). 
Since most former jeopardy claims involve 
questions of law, the burden of proof on 
the issue is typically an irrelevant consid- 
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eration. However, it is conceivable that a 
question of fact might arise in the double 
jeopardy context — e.g., whether defen- 
dant actually was the person previously 
tried — and the Code makes clear that 
defendant must prove such a fact. This 
comports with prior decisions. Richards v. 
State, 108 Ark. 87, 157 S.W. 141 (1913); 
Jacobs v. State, 100 Ark. 591, 141 S.W. 489 
(1911). 

If a defendant has previously been pros- 
ecuted, a second prosecution for the same 
offense is barred in three situations. The 
first is when the previous prosecution re- 
sulted in an acquittal. This restates pre- 
vious Arkansas law found at Ark. Stat. 
Ann. § 43-1224 (Repl. 1964). Acquittal is 
defined as a "determination of not guilty." 
Cf. prior law codified as Ark. Stat. Ann. 
§ 43-1224.3 (Supp. 1973). The entry of a 
formal judgment of acquittal is not essen- 
tial; the jury's finding of not guilty is 
sufficient in itself to bar further prosecu- 
tions. The section also provides that con- 
viction of an included offense constitutes 
acquittal of higher degrees of the same 
offense. If the conviction is reversed, the 
state may retry only the lesser offense. 
This codifies a rule that has been in effect 
in Arkansas for over a hundred years. See, 
Fuller & Walton v. State, 246 Ark. 704, 
439 S.W.2d 801 (1969), citing, Johnson v. 
State, 29 Ark. 31(1874). 

Subsection (2) provides that a convic- 
tion bars a subsequent prosecution for the 
same offense. Cf. pre-existing law at Ark. 
Stat. Ann. § 43-1224 (Repl. 1964). The 
definition of conviction is taken almost 
verbatim from old authority found at Ark. 
Stat. Ann. § 43-1224.3(2) (Supp. 1973). 
The only change has been the addition of 
"or nolo contendere" in the last clause. A 
judgment of conviction is quite obviously a 
conviction, but even in the absence of a 
formal entry of judgment, a plea or verdict 
constitutes a conviction. Thus, if the court 
suspends imposition of sentence or places 
defendant on probation without entering 
a judgment of conviction, a dissatisfied 
prosecutor cannot refile the same charges 
in another court since there is a "convic- 
tion" for purposes of former jeopardy. 

Subsection (3), providing that improper 
termination of a prosecution after jeop- 
ardy has attached will bar future prosecu- 
tions for the same offense, is essentially a 
restatement of present case law. See, Cody 
& Muse v. State, 237 Ark. 15, 371 S.W.2d 



143 (1963) and cases cited below. There 
appears to be considerable conflict among 
jurisdictions as to when jeopardy at- 
taches. With respect to trials by jury, the 
Supreme Court has long since aligned 
Arkansas with those jurisdictions where 
jeopardy attaches at the time the jury is 
sworn. Lee u. State, 26 Ark. 260 (1870). 
The issue as to when jeopardy attaches in 
a non-jury trial has never arisen in Arkan- 
sas, but the Code formulation — i.e., when 
the first witness is sworn — appears to be 
the accepted rule. M.P.C. § 1.09, Com- 
ment at 53 (Tent. Draft No. 5, 1956); 
Serfass v. United States, 420 U.S. 377, 95 
S. Ct. 1055, 43 L. Ed. 2d 265 (1975). 

Termination after jeopardy attaches is 
proper under two circumstances. The first 
is when the defendant expressly or im- 
pliedly consents to the termination. Ex- 
press consent occurs when the defendant 
moves to terminate the trial or agrees to 
termination on motion of the court or the 
state. The Model Penal Code declined to 
take a stand on whether mere failure to 
object to termination constitutes implied 
consent. Fortunately, the Arkansas Su- 
preme Court has addressed the issue, de- 
veloping what the Commission felt was a 
workable definition of implied consent. 
See, Franklin v. State, 149 Ark. 546, 233 
S.W. 688 (1921), and Burnett v. State, 76 
Ark. 295, 88 S.W. 956 (1905). Consent is 
implied if the defendant fails to object to 
termination and the termination is for the 
benefit of defendant. If the termination is 
for the benefit of the state, mere failure to 
object does not constitute consent. 

The second circumstance in which ter- 
mination is proper is when it is justified 
by "overruling necessity." The latter 
phrase has become a judicial term of art 
used to subsume the various exigent cir- 
cumstances that justify declaring a mis- 
trial. Although M.P.C. § 1.08(4)(b) lists 
five specific reasons that justify terminat- 
ing a trial, the Commission preferred the 
general term "overruling necessity" in 
view of its flexibility and the considerable 
body of case law giving it content. The 
Model Penal Code provisions are set out 
below since the Commission feels they are 
illustrative of the circumstances encom- 
passed by the term "overruling necessity": 

(1) It is physically impossible to pro- 
ceed with the trial in conformity with law. 
See, Franklin & Reed v. State, 251 Ark. 
223, 471 S.W.2d 760 (1971) (intoxication of 
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defense counsel); Atkins v. State, 16 Ark. 
568 (1855) (illness of juror). 

(2) There is a legal defect in the pro- 
ceedings which would make any judgment 
entered upon a verdict reversible as a 
matter of law. See, State v. Ward, 48 Ark. 
36, 2 S.W. 191 (1886) (defective indict- 
ment); Williams v. State, 42 Ark. 35 (1883) 
(same). 

(3) Prejudicial conduct, in or outside 
the courtroom, makes it impossible to pro- 
ceed with the trial without injustice to 
either the defendant or the state. See, 
McKenzie v. State, 26 Ark. 334 (1870) 
(witness communicated with juror). 

(4) The jury is unable to agree upon a 
verdict. See, Potter v. State, 42 Ark. 29 
(1883). 

(5) False statements of a juror on voir 
dire prevent a fair trial. See, McDaniel v. 



State, 228 Ark. 1122, 313 S.W.2d 77 (1958) 
(juror related to defendant); Harris v. 
State, 111 Ark. 186, 6 S.W.2d 34 (1928) 
(juror signed defendant's appearance 
bond); Martin v. State, 163 Ark. 103, 259 
S.W. 6 (1924) (juror had previously served 
on jury in former trial of same case); 
Martin v. State, 161 Ark. 423, 256 S.W. 
367 (1924) (juror had served on grand jury 
in same case); Franklin v. State, 149 Ark. 
546, 233 S.W. 688 (1921) (juror had served 
on jury in previous trial of related case). 
For examples of reasons that do not 
justify termination of a trial, see, Cody 
and Muse, supra (defendant's insanity be- 
comes an issue for first time during trial) 
and Jones v. State, 230 Ark. 18, 320 
S.W.2d 645 (1959) (juror related to wit- 
ness). 
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When an appellate court finds that the 
evidence was insufficient to support a con- 
viction, the double jeopardy clause of the 
United States Constitution prohibits a re- 
trial for the same offense. See, Green v. 
Massey, 437 U.S. 19 (1978), applied in 
Nichols v. State, 280 Ark. 173, 655 S.W.2d 
450 (1983); Roleson v. State, 211 Ark. 148, 
614 S.W.2d 656 (1981); Polland v. State, 
264 Ark. 753, 574 S.W2d 656 (1978). 

In Daniels v. State, 12 Ark. App. 251, 
674 S.W.2d 949 (1984), the Court of Ap- 
peals held that a three week continuance 
granted the state over the objection of the 
defendant did not constitute a "termina- 
tion" of prosecution under § 5-1-112. The 
continuance was granted during the 
course of a bench trial when it became 
apparent that the State could not produce 
a witness competent to give critical testi- 
mony. Distinguishing Downum v. United 
States, 372 U.S. 734 (1963) (defendant 
subjected to double jeopardy when, in 
course of trial, first jury dismissed and 
second impaneled two days later because 
of absence of prosecution witness), the 
Court of Appeals found that "the proceed- 
ings were merely continued and then re- 
sumed, not terminated and then begun 
anew."/d. at 253, 674 S.W.2d at 951. 

Successive Trials: No Res Judicata Effect 
of Jury Verdict on Firearm in First Trial 
Appellant was initially convicted of kid- 
napping, burglary, and rape. The jury 



found that he did not use a firearm in the 
commission of these offenses. The guilty 
verdicts were reversed on appeal. 
Hickerson v. State, 282 Ark. 217, 667 
S.W2d 654 (1984). Appellant was retried 
on kidnapping charges. The trial court 
permitted prosecution witnesses to testify 
that appellant used a firearm. Appellant 
was again convicted of kidnapping and on 
appeal argued for a reversal on grounds of 
res judicata and law of the case. He 
claimed that the verdict of the first jury 
that he had not used a firearm precluded 
State's witnesses from testifying that he 
was armed in the second trial, even 
though no enhancement under § 5-4-505 
was sought at the latter trial. The Court 
agreed with appellant that he could not be 
tried again for using a firearm, but it 
found that the trial court had not commit- 
ted error by permitting witnesses to tes- 
tify that appellant had a firearm. The 
Court opined as follows: 

Whether Hickerson used a gun was 
not at issue on retrial, but the victim's 
perception of the events was relevant. 
The evidence of the use of the gun was 
obviously relevant, although not es- 
sential, to the charge of kidnapping 
which contains the element of re- 
straint without consent. ... So, the 
admissibility of testimony regarding 
the gun was not precluded by the 
doctrine of res judicata or law of the 
case on a retrial. 
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Hickerson v. State, 286 Ark. 450, 452, 693 
S.W.2d 58, 59 (1985). 

Justice Purtle dissented, arguing that 
the firearm issue was conclusively settled 
in the first trial. 

The issue raised is a perplexing one. 
The majority opinion cites 2 Weinstein's 
Evidence § 404 (10) (1984). This states: 

Most courts allow the use of evidence 
previously introduced on counts on 
which defendant has been acquitted, 
or as to which there has been a dis- 
missal, since the prior acquittal or 
dismissal indicates only that the pros- 
ecution did not prove the underlying 
facts beyond a reasonable doubt, a 
higher standard than is ordinarily 
required for the introduction of other 
crimes evidence. However, a number 
of courts have, somewhat illogically, 
extended the doctrine of collateral es- 
toppel to this area, holding that an 
acquittal bars the prosecution from 
using evidence of that offense as other 



crimes evidence at a subsequent trial. 
(Emphasis added.) 

Whether this rationale supports the con- 
clusion reached in Hickerson is question- 
able. The jury verdict at the conclusion of 
the first trial was in the form of a special 
verdict with a specific finding that defen- 
dant did not use a firearm. This case 
therefore differs from those where the jury 
acquitted the defendant on the initial 
charge and a trial follows at which wit- 
nesses testify about conduct also disclosed 
at the first trial. It cannot be argued, for 
example, that the first jury found that 
appellant did not use a firearm in the 
course of committing a felony because he 
did not commit the felony charged. In 
Hickerson the first jury convicted appel- 
lant of the felonies charged but explicitly 
found that he did not do so with a firearm. 
Hickerson v. State, 282 Ark. 217, 667 
S.W.2d 654 (1984). 
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This section defines the limits of former 
jeopardy when the second prosecution is 
for a different offense. As explained in the 
Commentary to § 5-1-112, a person com- 
mits different offenses when he violates 
different statutes, when he engages in 
distinct acts, or when he injures different 
persons. 

A second prosecution for a different of- 
fense is barred under four circumstances, 
which, with minor variations, parallel the 
circumstances that under § 5-1-112 bar a 
second prosecution for the same offense. 

Subsection (1)(A) provides a bar to pros- 
ecution for any offense of which the defen- 
dant could have been convicted at an 
earlier trial. Accord, State v. Lismore, 94 
Ark. 211, 126 S.W 855 (1910). Its most 
frequent effect will be to bar a second 
prosecution for a lesser included offense, 
following either conviction or acquittal of 
the greater inclusive offense. Cf, State v.. 
Lamb and Taylor, 251 Ark. 999, 476 S.W. 
2d 7 (1972). Former statutory law 
achieves the same result, though rather 
inartfully, by providing that conviction or 
acquittal of an offense is a bar to another 
prosecution for any degree of the offense. 
Ark. Stat. Ann. § 43-1226 (Repl. 1964). 
The earlier prosecution constitutes a bar, 
not because the acquittal or conviction of 



the greater offense is an acquittal of the 
lesser, but because the defendant could 
have been convicted of the lesser offense 
at the former trial and hence has previ- 
ously been placed in jeopardy as to that 
offense. 

Subsection (1)(B) states the general 
proposition that an acquittal or conviction 
in a prior prosecution bars a subsequent 
prosecution for an offense based on the 
same conduct. This subsection represents 
the only significant departure in the Code 
from prior Arkansas law respecting 
former jeopardy. Its purpose is to prevent 
the state from carving up a single criminal 
episode into a number of offenses and 
subjecting a defendant to a separate pros- 
ecution on each. It in no way precludes 
prosecution or conviction of each of the 
offenses; it merely forces the state to join 
the offenses in a single prosecution. Obvi- 
ously, subsection (1)(B) necessitates liber- 
alization of joinder rules, and the Arkan- 
sas Supreme Court has promulgated a 
rule permitting joinder of any offenses 
based on the same conduct. See, Ark. R. 
Crim. P. 21.1, 21.3, requiring joinder of 
related charges for trial on demand of 
defendant. By compelling disposition in a 
single trial of all offenses arising out of the 
same conduct, subsection (1)(B) and Rule 
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21.1 prevent harassment of defendants 
and promote the efficient operation of the 
criminal justice system. 

The general proposition that an acquit- 
tal or conviction bars a subsequent prose- 
cution for a different offense based on the 
same conduct represents an expansive 
view of double jeopardy protection. There- 
fore, the basic principle of (1)(B) is quali- 
fied by two exceptions. One is where the 
second offense was not consummated 
when the first trial began. For example, a 
prosecution for battery will not bar a sub- 
sequent prosecution for homicide if the 
victim dies after the first trial begins. The 
second exception is more complex. It ap- 
plies when the offenses lack complete fac- 
tual congruence and are aimed at differ- 
ent evils. The exception will typically 
apply when the offenses are different be- 
cause two different statutes were contra- 
vened by the same conduct. In this situa- 
tion, a prosecution will be barred by a 
previous prosecution for the same conduct 
unless the state was required to prove a 
different fact in each prosecution and the 
statutes were directed at different evils. 
In a recent case where this situation arose 
the Supreme Court reached the result 
dictated by § 5-l-113(l)(B)(i). See, Decker 
v. State, 251 Ark. 28, 471 S.W.2d 343 
(1971) (conviction of drawing deadly 
weapon on officer does not bar subsequent 
prosecution for robbery); see, also, Ruble 
v. State, 51 Ark. 170, 10 S.W. 262 (1888) 
(conviction of selling liquor without li- 
cense does not bar subsequent prosecution 
for selling liquor to minor); Sparks v. 
State, 88 Ark. 520, 114 S.W. 1183 (1908) 
(conviction of gambling does not bar sub- 
sequent prosecution for gambling with mi- 
nor). The exception of § 5-l-113(l)(B)(i) 
will seldom apply when defendant vio- 
lates only one statute but commits two 
offenses because he injures two persons. 
In this situation, the law defining each of 
the offenses is, by definition, directed at 
the same evil. Thus, the proposed subsec- 
tion bars two prosecutions for homicides 
growing out of the same act. This changes 
current law, which allows separate prose- 
cutions for the killing of each person. See, 
Holder v. Fraser, 215 Ark. 67, 219 S.W.2d 
625 (1949). As explained above, nothing in 
this section will preclude separate convic- 
tions for each death, but if the state wants 
more than one conviction it must join all 
homicides arising out of the same conduct 



in a single prosecution. If a defendant 
commits two offenses because he violates 
the same statute with respect to the same 
person by two distinct acts, the exception 
of § 5-l-113(l)(B)(i) will likewise be inap- 
plicable under most circumstances since 
the offenses are necessarily aimed at the 
same evil. Thus, the person who commits 
the offense of rape twice during the same 
criminal episode cannot be subjected to 
two prosecutions. However, if the two of- 
fenses were so chronologically discon- 
nected as to not be based on the same 
criminal conduct, then a prosecution for 
one will not bar a subsequent prosecution 
for the other. For example, the person who 
commits carnal abuse on the same child 
on two unrelated occasions can be sub- 
jected to two prosecutions. 

Subsection (2) codifies the United 
States Supreme Court opinion in Ashe v. 
Swenson, 397 U.S. 436, 90 S. Ct. 1189, 25 
L. Ed. 2d 469 (1970), which held that the 
civil law concept of collateral estoppel is 
embodied in the Fifth Amendment guar- 
anty against double jeopardy. According to 
the Court, "collateral estoppel" means 
"that when an issue of ultimate fact has 
once been determined by a final and valid 
judgment, that issue cannot again be liti- 
gated between the same parties in any 
future lawsuit." 397 U.S. at 443, 90 S. Ct. 
at 1194, 25 L. Ed. 2d at 475. See, also, 
Turner v. Arkansas, 407 U.S. 366, 92 S. Ct. 
2096, 32 L. Ed. 2d 798 (1972) (acquittal of 
felony-murder barred subsequent prose- 
cution for felony). 

Subsection (3) provides that an im- 
proper termination of a prosecution, as 
defined in § 5-1-112, bars only subse- 
quent prosecutions for offenses of which 
the defendant could have been convicted 
at the first trial had it not been improperly 
terminated. The Model Penal Code Com- 
mentary notes that: 

"The protection thus afforded a defen- 
dant is narrower than that following an 
acquittal or conviction at the first tri- 
al. .. . Improper termination results, al- 
most without exception, from erroneous 
but good faith rulings by the trial judge. 
Under those circumstances, giving the de- 
fendant immunity from the burden of sub- 
sequent prosecution for the same offense, 
or one of which he might have been con- 
victed, is warranted. To go further and 
grant him immunity for any offense aris- 
ing out of his conduct seems dispropor- 
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tionate to the trouble which has been 
caused him." M.P.C. § 1.09, Comment at 
59 (Tent. Draft No. 5, 1956). 



1988 Supplementary Commentary to § 5-1-113 



In King v. State, 262 Ark. 342, 557 
S.W.2d 386 (1977), the defendant argued 
that his prior conviction of a burglary 
committed in one county barred a subse- 
quent conviction in another county for 
receiving property stolen during the bur- 
glary. The Court of Appeals concluded that 
§ 5-1-113(1) (B) did not bar the second 
conviction since (1) burglary and theft by 
receiving require proof of different facts; 
and (2) the law denning each offense is 
intended to prevent substantially differ- 
ent evils. 

Collateral Estoppel: Mitigating Factor 
Finding Not Bar at Second Trial on 
Remand After Reversal 
A unique problem involving the collat- 
eral estoppel doctrine codified in § 5-1- 
113(2) was raised by the defendant in Bly 
v. State, 267 Ark. 613, 593 S.W.2d 450 
(1980). The defendant was initially tried 
and convicted of capital murder and sen- 
tenced to life imprisonment without pa- 
role. During the penalty portion of the 
bifurcated capital murder trial, the jury 
specifically found that the murder was 
committed by an accomplice rather than 
by the defendant during the commission 
of a robbery On appeal the Supreme 
Court found the evidence was insufficient 
to support the determination that the 
murder occurred during a robbery and 
remanded the case for a new trial. Bly v. 
State, 263 Ark. 138, 562 S.W.2d 605 
(1978). The retrial resulted in a conviction 
of murder in the first degree, and on 
appeal the defendant argued that the de- 
termination in the penalty phase of his 
first trial that he did not commit the 
murder barred his conviction for murder 
in the second trial. The Supreme Court 
disagreed and held that the finding by the 
jury in the first trial had "no bearing on 
the issue of guilt or innocence of the ap- 
pellant." 267 Ark. at 622, 593 S.W.2d at 
455. 

Municipal Court Misdemeanor Conviction 
Not Bar to Subsequent Felony Prosecu- 
tion 
In Bailey v. State, 284 Ark. 379, 682 

S.W.2d 734 (1985) the defendant was 



charged with battery in the first degree, a 
class D felony. At a preliminary hearing in 
municipal court he was convicted of the 
lesser included offense of battery in the 
third degree (a misdemeanor), fined, and 
given a probated sentence. He was subse- 
quently convicted in circuit court of bat- 
tery in the first degree. He received an 
eight year prison term. On appeal he 
argued that the second trial and convic- 
tion violated the double jeopardy provi- 
sion of Article 2, § 8 of the Arkansas 
Constitution. Section 5-1-113 was dis- 
cussed neither by the parties nor the 
Court. The Court affirmed the conviction, 
apparently holding that, because the mu- 
nicipal court lacked jurisdiction to convict 
of a felony, the defendant was not twice 
placed in jeopardy with regard to the 
felony offense of which he was convicted. 
The circumstances of this prosecution 
are covered by § 5-l-113(l)(B)(i). First 
and third degree battery require proof of 
different facts. Hence, were the case to be 
decided with reference to § 5-1- 
113(l)(B)(i), it would turn on whether the 
law denning first degree battery is "in- 
tended to prevent a substantially different 
harm or evil" than that denning third 
degree battery Though there is certainly 
room for argument, it would appear that 
both offenses are intended to prevent 
harms of the same nature, if not degree. 
Accordingly, had Bailey been decided un- 
der § 5-1-113 the case might well have 
gone the other way. 

Successive Trials: No Res Judicata Effect 
of Jury Verdict on Firearm in First Trial 
Appellant was initially convicted of kid- 
napping, burglary, and rape. The jury 
found that he did not use a firearm in the 
commission of these offenses. The guilty 
verdicts were reversed on appeal. 
Hickerson v. State, 282 Ark. 217, 667 
S.W.2d 654 (1984). Appellant was retried 
on kidnapping charges. The trial court 
permitted prosecution witnesses to testify 
that appellant used a firearm. Appellant 
was again convicted of kidnapping and on 
appeal argued for a reversal on grounds of 
res judicata and law of the case. He 
claimed that the verdict of the first jury 
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that he had not used a firearm precluded 
State's witnesses from testifying that he 
was armed in the second trial, even 
though no enhancement under § 5-4-505 
was sought at the latter trial. The Court 
agreed with appellant that he could not be 
tried again for using a firearm, but it 
found that the trial court had not commit- 
ted error by permitting witnesses to tes- 
tify that appellant had a firearm. The 
court opined as follows: 

Whether Hickerson used a gun was 
not at issue on retrial, but the victim's 
perception of the events was relevant. 
The evidence of the use of the gun was 
obviously relevant, although not es- 
sential, to the charge of kidnapping 
which contains the element of re- 
straint without consent. ... So, the 
admissibility of testimony regarding 
the gun was not precluded by the 
doctrine of res judicata or law of the 
case on a retrial. 

Hickerson v. State, 286 Ark. 450, 452, 693 
S.W.2d 58, 59 (1985). 

Justice Purtle dissented, arguing that 
the firearm issue was conclusively settled 
in the first trial. 

The issue raised is a perplexing one. 
The majority opinion cites 2 Weinstein's 
Evidence § 404 (10) (1984). This states: 

Most courts allow the use of evidence 
previously introduced on counts on 
which defendant has been acquitted, 



or as to which there has been a dis- 
missal, since the prior acquittal or 
dismissal indicates only that the pros- 
ecution did not prove the underlying 
facts beyond a reasonable doubt, a 
higher standard than is ordinarily 
required for the introduction of other 
crimes evidence. However, a number 
of courts have, somewhat illogically, 
extended the doctrine of collateral es- 
toppel to this area, holding that an 
acquittal bars the prosecution from 
using evidence of that offense as other 
crimes evidence at a subsequent trial. 
(Emphasis added.) 

Whether this rationale supports the con- 
clusion reached in Hickerson is question- 
able. The jury verdict at the conclusion of 
the first trial was in the form of a special 
verdict with a specific finding that defen- 
dant did not use a firearm. This case 
therefore differs from those where the jury 
acquitted the defendant on the initial 
charge and a trial follows at which wit- 
nesses testify about conduct also disclosed 
at the first trial. It cannot be argued, for 
example, that the first jury found that 
appellant did not use a firearm in the 
course of committing a felony because he 
did not commit the felony charged. In 
Hickerson the first jury convicted appel- 
lant of the felonies charged but explicitly 
found that he did not do so with a firearm. 
Hickerson v. State, 282 Ark. 217, 667 
S.W2d 654 (1984). 
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Both the United States and Arkansas 
Supreme Courts have ruled that the con- 
stitutional prohibition on double jeopardy 
does not apply to prosecutions by different 
sovereigns. United States v. Lanza, 260 
U.S. 377, 43 S. Ct. 141, 67 L. Ed. 314 
(1922); Guyot v. State, 222 Ark. 275, 258 
S.W. 2d 569 (1953) (dictum). However, a 
growing number of states, including Ar- 
kansas, have by statute given double jeop- 
ardy effect to previous prosecutions by the 
United States or another state or territory 
thereof. See previous authority found at 
Ark. Stat. Ann. § 43-1224.1 et seq. (Supp. 
1973). 

Subsection (1), applicable to previous 
prosecutions in other jurisdictions for the 
same conduct, parallels subsection (1) of 
the previous section. Its prior counter- 
parts were Ark. Stat. Ann. §§ 43-1224.1, 



1224.2 (Supp. 1973). The Code provision 
was adopted because it was stylistically 
consistent with § 5-1-113(1). The sub- 
stantive coverage of this subsection 
closely approximates that of the old stat- 
ute. 

Subsection (2) gives collateral estoppel 
effect to prosecutions in other jurisdic- 
tions. This is not required by Ashe v. 
Swenson, supra, since Arkansas was not a 
party to the previous proceeding. How- 
ever, the notions of fairness and finality 
that underlie Ashe v. Swenson dictate a 
similar result here. 

The Commission decided not to give 
double jeopardy effect to an improper ter- 
mination of a prosecution in another juris- 
diction. There is a wide diversity of opin- 
ion on when jeopardy attaches and what 
reasons justify termination. When a judge 
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in another jurisdiction terminates a pros- 
ecution, he does so with a view toward the 
possible effect of termination on future 
prosecutions in that jurisdiction. Since he 



does not consider the possible effect of the 
termination on an Arkansas prosecution, 
this state would often be prejudiced if 
bound by his decision. 
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In Journey v. State, 257 Ark. 1007, 521 
S.W.2d 210, cert denied, 423 U.S. 866 
(1975), which was decided before the en- 
actment of the Code, the defendant con- 
tended that his acquittal in federal dis- 
trict court on a charge of transporting 
stolen merchandise in interstate com- 
merce barred a subsequent conviction in 
state court for possessing the same stolen 
merchandise. The elements of the federal 
offense were (1) transporting or causing to 
be transported stolen property (2) with a 
value in excess of $5,000 (3) which the 
defendant knew had been stolen. The 
Court applied former §§ 43-1224.1 and 
43-1224.2 (Supp. 1973) and concluded 
that the subsequent prosecution was not 
barred since the federal offense required 
proof of elements that were not essential 
to a state prosecution for possession of 
stolen property. After the enactment of the 
Code, the defendant again appealed to the 
Supreme Court contending that § 5-1-114 
had expanded the former statutory protec- 
tion against double jeopardy. Journey v. 
State, 261 Ark. 259, 547 S.W.2d 433 
(1977). Relying on the statement in the 
original commentary to the effect that the 
coverage of subsection (1) of § 5-1-114 
"closely approximates that of the old stat- 
ute," the Court concluded that its decision 
in the earlier case was controlling with 
respect to the defendant's arguments 
based on subsection (1). Under subsection 
(2) of § 5-1-114 the defendant argued that 
an essential element of the state offense — 
possession of the stolen merchandise with 
knowledge that it was stolen — was nec- 
essarily found not to exist in the federal 
trial. The Supreme Court disagreed since 
it is possible to cause stolen goods to be 
transported in interstate commerce with- 
out possessing them. Although the result 
is correct, the Court's reason is somewhat 
confusing. It would seem far simpler to 
hold that acquittal of the federal charge 
did not require a determination inconsis- 
tent with a fact that must be established 
to convict of the state charge since the 



acquittal could have been based on a de- 
termination that the stolen goods were 
not transported in interstate commerce or 
that their value was less than $5,000. 

Bateman v. State, 265 Ark. 307, 578 
S.W.2d 216 (1979) was somewhat similar 
to Journey. In Bateman the defendant was 
initially convicted in federal court of 
transporting stolen firearms in interstate 
commerce and was subsequently con- 
victed in state court of theft by receiving of 
the same firearms. The only essential dif- 
ference between the two offenses was that 
the federal offense required proof that the 
stolen firearms were transported in inter- 
state commerce. The Supreme Court con- 
cluded that the state conviction was 
barred by § 5-1-114(1) since the state of- 
fense did not require proof of any new fact 
and the two offenses were aimed at the 
same evil — the traffic in stolen property. 
It rejected the state's argument that the 
value of the stolen firearm was a new fact 
required to be proved for the state convic- 
tion since value goes only to punishment, 
not to the definition of the offense. The 
Court distinguished the Journey decisions 
on the grounds that in Journey the federal 
prosecution resulted in an acquittal 
rather than a conviction. This last conclu- 
sion is puzzling since when § 5-1-114(1) 
applies, it bars a subsequent prosecution 
whether the first prosecution resulted in a 
conviction or an acquittal. If it is possible 
to distinguish Journey from Bateman, it 
may be because the federal offense at 
issue in Journey was defined so as to 
include "causing" stolen goods to be trans- 
ported in interstate commerce whereas 
the federal offense in Bateman required 
the actual transportation of stolen fire- 
arms in interstate commerce. In both 
Journey decisions the court observed that 
it was possible to "cause" stolen goods to 
be transported without ever "possessing" 
the stolen goods. If this is so, then the 
state offense requires proof of a new fact 
— i.e., possession of stolen goods — not 
required to convict of the federal offense. 
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Original Commentary to § 5-1-115 



Section 5-1-115 qualifies the former 
jeopardy defenses provided by the three 
preceding sections. 

Subsection (1) denies former jeopardy 
effect to a prosecution before a court lack- 
ing jurisdiction. Cf, Rector v. State, 6 Ark. 
187 (1845). 

Subsection (2) is aimed at collusive or 
fraudulent prosecutions. With the decline 
of justice of the peace courts, the practice 
of appearing before a justice of the peace 
and pleading guilty to a minor charge in 
an effort to preclude future prosecution is 
no longer common. However, the potential 
for such abuse of the judicial process re- 
mains so long as subordinate criminal 
courts exist. The Code addresses the prob- 
lem by refusing to recognize a prosecution 
that was (1) procured by a defendant, (2) 
without the knowledge of the prosecutor 
or victim, and (3) with the purpose of 



avoiding a more severe sentence. Previous 
cases have focused on the presence of 
collusion and the intent to elude future 
prosecution. See, e.g., Richards v. State, 
108 Ark. 87, 157 S.W. 141 (1913). Since 
determining whether collusion occurred is 
often difficult, the Code formulation 
adopts a more objective standard by re- 
quiring knowledge of the prosecutor or 
victim. 

Subsection (3) may be unnecessary 
since in each of the preceding three sec- 
tions the term "judgment" is qualified by 
the phrase "that has not been set aside, 
reversed, or vacated." The provision has 
been included to make it clear that a 
successful collateral attack on a judgment 
has the same effect as the successful di- 
rect attack — the judgment no longer 
constitutes a basis for a claim of former 
jeopardy. 



1988 Supplementary Commentary to § 5-1-116 



The General Assembly has been singu- 
larly dissatisfied with this section. Since 
its enactment in 1975, it has been 
amended in 1979, 1981, 1983, and 1987. 

As originally enacted, subsection (a) 
gave the juvenile court exclusive jurisdic- 
tion over all persons under 15 years of age 
at the time of their alleged criminal con- 
duct. Whatever the offense, the idea of 12, 
13, and 14 year olds being thrown into the 
Arkansas prison system was not accept- 
able. 

If the person was 15, 16, or 17 at the 
time of the alleged act, the prosecuting 
attorney had discretion to charge the per- 
son as an adult or as a juvenile. Even 
though the defendant was charged as an 
adult, the circuit or municipal court could 
overrule the prosecutor and transfer pro- 
ceedings to juvenile court. If the defen- 
dant's age became an issue in a proceed- 
ing, subsection (b) provided that the 
burden was on the defendant to establish 
that his age made him eligible for a trans- 
fer to juvenile court. The final subsection 
excluded from the section's ambit prosecu- 
tion for violations of traffic offenses. 

The present status of the section is as 
follows: The juvenile court has exclusive 
jurisdiction over persons who were under 
age 15 at the time of the alleged offense 



except 14 year olds alleged to have com- 
mitted first degree murder, second degree 
murder, or rape. Persons who were 15, 16, 
or 17 at the time of the alleged offense, 
and 14 year olds alleged to have commit- 
ted first degree murder, second degree 
murder, or rape, may be charged either as 
juveniles or as adults in the discretion of 
the prosecution. See Sargent v. Cole, 269 
Ark. 121, 598 S.W2d 749 (1980). If 
charged as an adult, the circuit or munic- 
ipal court in which the offense is charged 
may transfer proceedings to juvenile 
court. 

This section should be read in conjunc- 
tion with § 9-27-316, which requires all 
persons under age 18 who are arrested 
without a warrant to be taken immedi- 
ately before the juvenile court. The juve- 
nile court then notifies the prosecutor who 
makes the decision whether to charge the 
person in juvenile court or in another 
court with jurisdiction over the matter. 

Discretionary Transfers of Jurisdiction 

Section 5-1-116 was amended by Act 14 
of 1987 after the Arkansas Supreme Court 
held unconstitutional legislation invest- 
ing county courts with exclusive original 
jurisdiction over juvenile matters. Walker 
v. Arkansas Department of Human Ser- 
vices, 291 Ark. 43, 722 S.W2d 558 (1987). 
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Act 14 of 1987 transferred jurisdiction of 
the juvenile court to the juvenile division 
of the circuit court and made conforming 
amendments to the language of § 5-1-116. 
Factors that must be considered by the 
circuit court in exercising its discretion on 



whether criminal proceedings should be 
transferred to the juvenile division are set 
out in Ark. Code Ann. § 9-27-324 (1987). 
See Ashing v. State, 288 Ark. 75, 702 
S.W.2d 20 (1986) and Evans v. State, 287 
Ark. 136, 697 S.W.2d 879 (1985). 



Original Commentary to § 5-2-201 



Section 5-2-201 defines terms essential 
to an understanding of the principles gov- 
erning criminal liability. Subsection (1) 
addresses the most obvious source of crim- 
inal liability by providing the term "act" 
with a broad definition encompassing 
speech and possession of property. Inclu- 
sion of "speech" in the definition of "act" is 
necessary because several offenses are de- 
fined in terms of speech. See, e.g., § 5-71- 

209 (Harassing communications); § 5-71- 

210 (Communicating a false alarm); and 
§ 5-71-211 (Threatening a fire or bomb- 
ing). See, also, Vern. Texas Code Ann. 
§ 1.07(a)(1) (Repl. 1974). Additionally, 
criminal liability attaches to possession of 
property by persons having certain men- 
tal states. See, e.g., § 5-36-106 (Theft by 



receiving); § 5-36-108 (Unauthorized use 
of a vehicle); and § 5-37-212 (Unlawfully 
using slugs). 

Subsection (2) provides a foundation for 
assessing criminal penalties for inaction 
in the face of a duty to act. For example, 
see § 5-36-105 (Theft of property lost, 
mislaid, or delivered by mistake); and 
§ 5-26-401 (Nonsupport). 

As is the case in most new codes, "con- 
duct" is defined so as to embrace both an 
act and an attendant mental state. See, 
e.g., M.P.C. § 1.13(5); Vern. Texas Code 
Ann. § 1.07(a)(8) (Repl. 1974); Proposed 
Michigan Code § 301(d) (1967). 

The definition of the verb form of "act" 
re-emphasizes the notion of liability for an 
omission. 



Original Commentary to § 5-2-202 



Section 5-2-202 promotes specificity and 
lucidity throughout the Code by defining 
the four culpable mental states utilized to 
define Code offenses. It is aligned concep- 
tually with M.P.C. § 2.02 and in terminol- 
ogy with Proposed Michigan Code § 305, 
Proposed Oregon Code § 7, and Proposed 
Kentucky Code § 205. It essays "the ex- 
tremely difficult task of articulating the 
general mens rea requirements for the 
establishment of liability. 

"The approach is based upon the view 
that clear analysis requires that the ques- 
tion of the kind of culpability required to 
establish the commission of an offense be 
faced separately with respect to each ma- 
terial element of the crime; and that, as 
indicated in section 1.14, the concept of 
material element include the facts that 
negative defenses on the merits as well as 
the facts included in the definition of the 
crime. 

"The reason for this treatment is best 
stated by suggesting an example. Given a 
charge of murder, the prosecution nor- 
mally must prove intent to kill (or at least 
to cause serious bodily injury) to establish 



the required culpability with respect that 
element of the crime that involves the 
result of the defendant's conduct. But if 
self-defense is claimed as a defense, it is 
enough to show that the defendant's belief 
in the necessity of his conduct to save 
himself did not rest upon reasonable 
grounds. As to the first element, in short, 
purpose or knowledge is required; as to 
the second negligence appears to be suffi- 
cient. Failure to face the question sepa- 
rately with respect to each of these ingre- 
dients of the offense results in obvious 
confusion." M.P.C. § 2.02, Comment at 
123, 124 (Tent. Draft No. 4, 1955). See 
also, Commentary to §§ 41-110, 115(5), 
supra. 

Arkansas statutes previously expressed 
culpable mental states in diverse fashions 
— in terms, 1 for example, of "evil design" 
(formerly at § 41-116); "culpable negli- 
gence" (formerly at § 41-116); "full knowl- 
edge" (formerly at § 41-120); "willful" con- 
duct (formerly at § 41-205); "knowing" 
conduct (formerly at § 41-302); "fraudu- 
lent" conduct (formerly at § 41-1804); 
"malicious" conduct generally (formerly at 
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§ 41-403); "express malice" in homicide 
prosecutions (formerly at § 41-2203); "im- 
plied malice" in homicide prosecutions 
(formerly at § 41-2204); "deliberate" con- 
duct (formerly at § 41-2205); "premeditat- 
ed" conduct (formerly at § 41-2205); "wan- 
ton" conduct (formerly at § 41-405) 
"cruel" conduct (formerly at § 41-409) 
and conduct "with malice aforethought' 
(formerly at § 41-606). Even the most 
cursory perusal of prior authority dis- 
closes that it followed no pattern or ratio- 
nale with respect to definitions of culpable 
mental states. Considerable elasticity was 
displayed in defining and using these 
terms. For instance, malice meant one 
thing under authority previously codified 
as Ark. Stat. Ann. § 41-403 (Repl. 1964) 
(Administering poison to animals); it 
meant something quite different in the 
context of a homicide prosecution. See 
prior law earlier codified as Ark. Stat. 
Ann. §§ 41-2203, 41-2204 (Repl. 1964). 
Section 5-2-202 changes Arkansas law re- 
specting mens rea only in that it no longer 
gives currency to nebulous terms such as 
those previously enumerated. 

The Code recognizes four distinct culpa- 
ble mental states: a person may act pur- 
posely, knowingly, recklessly, or negli- 
gently. These culpable mental states, 
taken in conjunction with the three possi- 
ble constituents of an offense — i.e., con- 
duct, attendant circumstances, and result 
— serve to define each Code offense. In 
other words, under the Code, every of- 
fense is defined so as to require that a 
person act either purposely, knowingly, 
recklessly, or negligently with respect to 
conduct, attendant circumstances, and/or 
the result of conduct. 

Section 5-2-203(1) defines a "purpose- 
ful" culpable mental state in terms of a 
consciously entertained objective to en- 
gage in conduct or cause a result. "Know- 
ing" conduct, as defined by § 5-2-203(2), 
involves awareness of (1) the nature of the 
conduct in question, (2) any relevant at- 
tendant circumstances, and (3) the virtual 
certainty that a particular result will at- 
tend the conduct. An object to engage in 
conduct or an awareness of the nature of 
conduct does not mean that the actor must 
know that the conduct is illegal. 

The distinction between knowing and 
purposeful conduct is a fine, and some- 
times elusive, one. See, e.g., Sewell v. 
United States, 406 F.2d 1289 (8th Cir. 



1969), equating knowing conduct with 
both intentional and voluntary conduct. 
Id. at 1293, n. 3. The distinction will come 
into play only with respect to a limited 
number of circumstances, but in those 
situations it is important to distinguish 
conduct designed to achieve a result from 
that engaged in with knowledge that a 
result will occur, but without a purpose to 
cause the result. Illustrative of such a 
situation is the following hypothetical 
one: 

A crime has been committed and the 
prosecution intends to offer as evidence an 
antique firearm to which A has access. A 
knows of the prosecutor's intent. A is also 
a collector of antique guns and needs this 
one to complete a set. A is unable to resist 
the temptation and takes the gun, know- 
ing the effect his conduct will have on the 
availability of this evidence at trial, but 
being indifferent to the success of the 
prosecution. Although A has committed 
theft, he is not guilty of an offense under 
§ 5-53-111 (Tampering with physical evi- 
dence) which prohibits "removal" of evi- 
dence with the purpose of impairing its 
availability in an official proceeding. This 
is so because it was not A's conscious 
object to cause the gun's unavailability, 
even though he knew his conduct would 
have this result. 

Subsection (3) defines "recklessness." 
While both "reckless" and "knowing" con- 
duct involve "aware" actors, "recklessness" 
is defined in terms of risk creation, specif- 
ically, an awareness of a "substantial and 
unjustifiable" risk that certain attendant 
circumstances exist or that prohibited 
consequences will occur. The language of 
the provision closely tracks that of M.P.C. 
§ 2.02(2)(c). See, also, Vern. Texas Code 
Ann. § 6.03(c) (Repl. 1974), and Proposed 
Massachusetts Code § 16(d). 

"Negligent" conduct is defined by sub- 
section (4). It is distinguished from "reck- 
less" conduct primarily in that it does not 
involve conscious disregard of a perceived 
risk. An actor charged with negligent con- 
duct — for example, negligent homicide 
(§ 5-10-105) — is assumed to have been 
unaware of the existence of the risk. Un- 
der the definition, the fact finder must 
determine whether the actor should have 
been aware of a risk. The nature and 
degree of the risk itself are the same for 
both culpable mental states. The section is 
generally in accord with prior Arkansas 
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law. See, e.g., Phillips v. State, 204 Ark. 
205, 161 S.W.2d 747 (1942). 



1 All citations are to 1964 replacement 
volume. 



1988 Supplementary Commentary to § 5-2-202 



Purposeful Mental State 

In Chaviers v. State, 267 Ark. 6, 588 
S.W.2d 434 (1979), the Arkansas Supreme 
Court observed that "purpose" is the func- 
tional equivalent of the former notion of 
specific intent. 267 Ark. at 12-13, 588 
S.W.2d at 438. The Court went on to say 
that the finder of fact could infer purpose 
from the surrounding circumstances in 
the same way that specific intent could 
formerly be inferred. The Court concluded 
that there was "no sound reason why the 
kind of evidence or quantum of proof to 
show a 'a conscious object' should be dif- 
ferent from that required to show specific 
intent." 267 Ark. at 13, 588 S.W.2d at 438. 
This is consistent with the original com- 
mentary. It should be noted, of course, 
that the focus is on the defendant's actual 
state of mind. As in former specific intent 
cases, it is not enough to establish that a 
reasonable person could be found to have 
intended either to cause a result or to 
engage in conduct. (§ 5-2-202(1).) Rather, 
the evidence must lead to the conclusion 
that the particular defendant actually had 
as his or her "conscious object" the pro- 
scribed result or conduct. In short, the test 
is not objective but subjective. 

Knowingly Causing a Result 

In Johnson v. State, 270 Ark. 992, 606 
S.W.2d 752 (1980) appellant became in- 
volved in an altercation with Glass. There 
were between fifteen and fifty people mill- 
ing about across the street from the alter- 
cation in the general vicinity of two night- 
clubs. Johnson fired five shots at Glass, 
one of which killed a bystander who was 
walking away from the crowd. Appellant 
was convicted of second degree murder 
charged under § 5-10-103(a) (2) (know- 
ingly causing death under circumstances' 
manifesting extreme indifference to the 
value of human life). The Arkansas Su- 
preme Court reversed on the grounds that 
when appellant fired at Glass he was not 
"practically certain" (§ 5-2-202(2) that his 
conduct would cause the death of a by- 
stander. The Court also concluded that, 



had appellant been charged under § 5-10- 
103(a)(1) (with purpose of causing death 
of one person, he causes death of any 
person) or § 5-10-103(a)(3) (with purpose 
of causing serious physical injury to one 
person, he causes death of any person), his 
conviction would have been unassailable. 
The Court's reasoning is in accord with 
the statutes involved and the commentary 
thereto. 

In Coleman v. State, 12 Ark. App. 214, 
671 S.W.2d 221 (1984), the Arkansas 
Court of Appeals has found that "acting 
under circumstances manifesting extreme 
indifference to human life" (§ 5-13- 
201(a)(3)) is equivalent to "knowing" con- 
duct. 

Proof of Knowledge Attendant Circum- 
stances 

In order to prove an offense under § 5- 
13-202(a)(4)(C) the State must show that 
the defendant had actual knowledge of the 
victim's age. Hubbard v. State, 20 Ark. 
App. 146, 725 S.W.2d 579 (1987). 

Hubbard had been admitted to the Ar- 
kansas State Hospital and was being ex- 
amined by Dr. Lambert, when he began 
hitting the doctor on the head as he 
turned to chart some notes. Hubbard was 
convicted of second degree battery. At trial 
and on appeal he argued that he did not 
know that Dr. Lambert was sixty years of 
age and that Dr. Lambert's aged appear- 
ance was attributable to ill-health. 
Hubbard was apparently aware of Dr. 
Lambert's health problems, as he had 
been treated by him previously. The court 
reversed the battery conviction, finding 
insufficient proof on the mental state is- 
sue. 

The culpable mental state required by 
the definition of the offense is "knowingly." 
Section 5-2-202(2) defines "knowingly" as 
follows: "A person acts knowingly with 
respect to . . . the attendant circumstances 
when he is aware that ... that such cir- 
cumstances exist." 

The Court interpreted the definition as 
follows: 
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We believe the test is whether from 
the circumstances in the case at bar, 
appellant, not some other person or 
persons, knew that his victim was 
sixty years of age or older. A different 
result by this court could have been 
reached had the General Assembly 
defined "knows to be" in the above 
statute to include one who has infor- 
mation that would lead an ordinary, 
prudent person faced with similar in- 
formation to believe that information 
is fact. 

20 Ark. App. at 148-49, 725 S.W.2d at 
580-81. 

The court appeared to find that because 
of Hubbard's familiarity with his victim, a 
"reasonable man" standard was inapplica- 
ble. Presumably, the court has not held 
that a jury cannot infer knowledge of a 
defendant from proof of facts that would 
lead an ordinary, prudent person having 
similar information to believe in an al- 
leged state of affairs. In the absence of a 
confession (and sometimes with a confes- 
sion), the evidence never conclusively 
demonstrates what is "known" to a defen- 
dant. Assumptions about his knowledge 
are always deduced from his actions and 
words viewed in light of a presumption 
that he is sane and competent to draw 
inferences from attendant circumstances. 
So, while the prosecution must prove ac- 
tual knowledge, in all but a few cases it 
can only do so by showing attendant cir- 
cumstances and suggesting that the jury 
draw inferences compelled by them. 

Reckless Mental State 

According to the Court of Appeals, 
"recklessness" is not a technical term be- 
yond the understanding of a common per- 
son. Viar v. State, 269 Ark. 772, 601 
S.W.2d 579 (Ct. App. 1980) (affirming con- 
viction of second degree battery). The 
court noted that "an average individual or 
juror would ascribe substantially the 



same meaning for the word as contained 
in the statutory definition." /d at 773, 601 
S.W.2d at 580. For this reason and be- 
cause no request for an instruction was 
made at trial, the Court of Appeals found 
no error in failing to instruct the jury on 
the definition of recklessness. 

The Viar case should not be interpreted 
to mean that such an instruction is never 
necessary, however. The Arkansas Su- 
preme Court's per curiam order in Re: 
Arkansas Model Criminal Instructions, 
264 Ark. 967 (1979) states: "If Arkansas 
Model Criminal Instructions (AMCI) con- 
tains an instruction applicable in a crim- 
inal case, and the trial judge determines 
that the jury should be instructed on the 
subject, the AMCI instruction shall be 
used . . . ." Id. at 967. AMCI 1602 (Bat- 
tery in the Second Degree) contains a 
definition of "recklessness." The Note on 
Use provides, "Definitions should be given 
when requested by counsel or when the 
court feels that it would be helpful to the 
jury." 

A number of cases have found substan- 
tial evidence to support convictions based 
upon proof of reckless conduct. One case, 
however, is particularly helpful in clarify- 
ing the distinction between reckless and 
negligent conduct. In Smith v. State, 3 
Ark. App. 224, 623 S.W.2d 862 (1981) the 
court upheld a manslaughter conviction 
based upon reckless conduct, rejecting ap- 
pellant's arguments that the proof sup- 
ported only a finding of negligence. The 
court noted that the circumstances both 
before and after the death of the victim 
demonstrated a "conscious disregard of a 
perceived risk" and a "knowledgeable but 
callous" disregard for human life. Id. at 
228, 623 S.W.2d at 864. This construction 
is in accord with the original commentary 
where it is pointed out that recklessness 
turns on the defendant's awareness of a 
risk created by his conduct. 



Original Commentary to § 5-2-203 



Section 5-2-203 provides a guide for 
construction of Code provisions defining 
offenses. Each of the four subsections of 
§ 5-2-203 is largely self-explanatory. 

Subsection (a) attends to the problem 
created by an offense defined in a way 
making it unclear whether a particular 
culpable mental state applies to all of the 



elements of the offense or merely some of 
them. Subsection (a) is derived from 
M.P.C. § 2.02(4) and applies any specified 
culpable mental state to all the elements 
of the offense where a contrary legislative 
intent does not clearly appear. 

Subsection (b) complements § 5-2- 
204(b). The latter requires that, with a 
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few exceptions, a person is criminally lia- 
ble only if he acts with a culpable mental 
state with respect to all elements of the 
particular offense. Section 5-2-203(b) pro- 
vides that when a statute fails to specify a 
culpable mental state, § 5-2-204(b) is sat- 
isfied by proof that the person acted at 
least recklessly. Consequently, the subsec- 
tion "accepts as the basic norm what usu- 
ally is regarded as the common law posi- 
tion. . . . Most importantly, it represents 
the most convenient norm for drafting 
purposes, since when purpose or knowl- 
edge is to be required, it is normal to so 
state; and negligence ought to be viewed 
as an exceptional basis of liability." M. P. C. 
§ 2.02, Comment at 127 (Tent. Draft No. 4, 
1955). 

The generic sense of "culpable mental 
state" is intended: it refers to mens rea 
requirements of statutes outside the Code 
as well as to those of the Code. In other 
words, even though "willful" is not a Code 
culpable mental state, a statute outside 
the Code prohibiting "willful" conduct is 
not one without a "culpable mental state" 
for the purposes of § 5-2-203(b). 

Subsection (c) simply supplies a method 
for assessing sufficiency of proof based on 
the obvious proposition that a lesser cul- 
pable mental state is necessarily estab- 
lished by proving a greater one. So, if an 
offense is defined in terms of knowing 
conduct, proof of purposeful conduct suf- 
fices, and so on. 

Subsection (d) restates the traditional 
rule that knowledge of the existence, 
meaning, or application of the statute 
defining an offense is not itself an element 
of that offense. 

The Model Penal Code offers the follow- 
ing elucidation: 

"It should be noted that the general 
principle that ignorance or mistake of law 
is no excuse is usually greatly overstated; 
it has no application when the circum- 
stances made material by the definition of 
the offense include a legal element. So, for 



example, it is immaterial in theft, when 
claim of right is adduced in defense, that 
the claim involves a legal judgment as to 
the right of property. It is a defense be- 
cause knowledge that the property be- 
longs to someone else is a material ele- 
ment of the crime and such knowledge 
may involve matter of law as well as fact. 
But insofar as this point is involved, there 
is no need to state a specific principle; the 
legal element involved is simply an aspect 
of the attendant circumstances, with re- 
spect to which knowledge, recklessness or 
negligence, as the case may be, is required 
for culpability by [§§ 5-2-202, -203]. The 
law involved is not the law defining the 
offense; it is some other legal rule that 
characterizes the attendant circum- 
stances that are material to the offense. If, 
on the other hand, no legal element is 
involved in the material attendant cir- 
cumstances, there is no basis for contend- 
ing that ignorance of such element has a 
defensive import; it is simply immaterial. 
"The paragraph recognizes, however, 
that there may be special cases where 
knowledge of the law defining the offense 
should be an element of the offense, i.e., 
where only conscious violation of the law, 
in the sense of an awareness that one's 
conduct is a violation, should be brought 
within the scope of prohibition, or where a 
belief based on reasonable grounds that 
one's conduct is not a violation of the law 
ought to engender a defense. Such a result 
may be brought about directly by the 
formulation of the definition of the crime, 
e.g., explicitly requiring awareness of a 
regulation, violation of which is denomi- 
nated an offense. It also may be brought 
about by a general provision of the Code, 
as in the special circumstances dealt with 
by [§ 5-2-206]. In either case, the result is 
exceptional and arises only when the gov- 
erning law 'plainly so provides.'" M.P.C. 
§ 2.02, Comment at 131 (Tent. Draft No. 4, 
1955). 



Original Commentary to § 5-2-204 



Section 5-2-204 sets out a concept rest- 
ing at the heart of any workable, coherent 
criminal code: as a minimum require- 
ment, a voluntary act or omission is an 
essential ingredient of an offense. This 
requirement may be one of constitutional 



dimension. Robinson v. California, 370 
U.S. 660, 82 S. Ct. 1417, 8 L. Ed. 2d 758 
(1962). The Model Penal Code Reporter 
elaborates as follows on this fundamental 
aspect of the Code: 
"The law can not hope to deter involun- 
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tary movement or to stimulate action that 
can not physically be performed; the sense 
of personal security would be short-lived 
in a society where such movement or 
inactivity could lead to formal social con- 
demnation of the sort that a conviction 
necessarily entails. People whose involun- 
tary movements threaten harm to others 
may present a public health or safety 
problem, calling for therapy or even for 
custodial commitments; they do not 
present a problem of correction. M.P.C. 
§ 2.01, Comment at 119 (Tent Draft No. 4, 
1955)." 

The Commission did not endeavor to 
define "voluntary act" for reasons exempli- 
fied by the following passage from Volume 
I of the Working Papers of the National 
Commission on Reform of Federal Crimi- 
nal Laws (1970) (hereinafter Working Pa- 
pers): 

"Subdivision (d),* which attempts to for- 
mulate the crucial issue, is simply inaccu- 
rate, unless one uses the guide to inter- 
pretation afforded by the examples. It is 
easy to think of Voluntary' conduct which 
is not in the ordinary sense the product of 
conscious or habitual effort or determina- 
tion. The commentary notes that the def- 
inition corresponds to the reference in 
section 2 of the Restatement of Torts (Sec- 
ond) (1965) to an 'external manifestation 
of the actor's will.' The notion of 'willing' 
without 'trying' or 'making an effort' or 
'determining 5 to do something is what is at 
stake here, but one can 'feel' what is 
intended more easily than one can state 
it.... 

"Two purposes might be served by a 
definition of voluntariness in this section 
of the Code. The definition might give 
content to the main provision of Section 
[202(1)1, which would then reflect more 
precisely the basic principle of liability. . . . 
The definition might also help to resolve a 
jury's confusion in a case involving the 
question of voluntariness. For the reasons 
given above, it is unlikely that either of 
these purposes would in fact be served. 
Conceptually, the concept of voluntariness 
is probably primitive. To the extent that 
examples provide helpful illustrations, it 
seems preferable to leave the definition of 
'voluntariness', 'open' and allow the cases 
to develop concrete illustrations, sup- 
ported by full descriptions of particular 
facts." Id. at 111-13. 

It should be noted that the term "con- 



duct" in subsection (a) is modified by lan- 
guage making it clear that conduct need 
only include a voluntary act in order to 
give rise to criminal liability. For instance, 
where a death is caused by negligent 
operation of an automobile by an intoxi- 
cated person, it is no defense to a charge of 
negligent homicide that the driver was 
unconscious when the fatal injury was 
inflicted. 

Subsection (b) makes criminal liability 
contingent upon action coupled with a 
culpable mental state respecting any ele- 
ment of an offense demanding such proof. 
In so doing it comports with well estab- 
lished Arkansas law. See, Yoes v. State, 9 
Ark. 43, 44 (1848): 

"A crime or misdemeanor consists in a 
violation of public law, in the commission 
of which there must be a union or joint 
operation of act and intention or criminal 
negligence." Cf, Robinson v. California, 
supra. 

Under subsection (c)(1), unless the stat- 
ute defining the offense provides other- 
wise, the state is not required to prove a 
culpable mental state in a prosecution for 
a "violation," a petty offense punishable by 
fine only. See, §§ 5-1-105, -108. 

All Code offenses except violations re- 
quire proof of a culpable mental state. 
Subsection (c)(2) is necessary if this re- 
quirement is to be relaxed with regard to 
previously and subsequently enacted stat- 
utes defining strict liability crimes. No 
such offenses appear in the Code, but the 
Commission was unwilling to foreclose 
future enactment of such legislation un- 
der appropriate circumstances or draw 
into question the continuing validity of 
existing authority of this nature. See, e.g., 
Ark. Stat. Ann. § 3-3-201 (unknowingly 
furnishing to minor). 

See AMCI 4002. 



*M.P.C. ... § 2.01(2)(d): 

"(2) The following are not voluntary 
acts within the meaning of this section: 

"(a) a reflex or convulsion; 

"(b) a bodily movement during uncon- 
sciousness or sleep; 

"(c) conduct during hypnosis or result- 
ing from hypnotic suggestion; 

"(d) a bodily movement that otherwise 
is not a product of the effort or determi- 
nation of the actor, either conscious or 
habitual." 
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This section comes to grips with prob- 
lems associated with the causal relation- 
ship between conduct and results. These 
are singularly complex and, of course, 
extend in scope beyond the criminal law. 
The section supplies a "but for" test, mod- 
ified to the extent that a sufficient concur- 



rent cause does not exculpate unless the 
actor's conduct was clearly insufficient to 
produce the result occasioning the prose- 
cution. The test is congruent with former 
law See, McClung v. State, 217 Ark. 291, 
230 S.W.2d 34 (1950). 
See AMCI 4003. 



Original Commentary to § 5-2-206 



Section 5-2-206 is drawn from Proposed 
Michigan Code § 325; M.P.C. § 2.04; and 
Proposed Kentucky Code § 230. Subsec- 
tion (a) codifies what is believed to be the 
prevailing view as to the relevance of 
mistake of fact. As a matter of definition, 
of course, a mistaken belief of fact pre- 
cludes conviction when the mistake ne- 
gates the culpable mental state required 
to establish the offense. For example, one 
who leaves a restaurant taking a coat that 
he mistakes for his own cannot be con- 
victed of theft since his mistake of fact 
negates the requisite intent to deprive the 
true owner of the coat. The assertion of 
such a mistaken belief is not, strictly 
speaking, a "defense," since it merely fo- 
cuses on the state's failure to prove all 
elements of the offense charged, not on an 
"excuse" or "justification." See, § 5-1- 
111(c) denning a "defense." As a result, the 
Code does not contain a provision, com- 
mon to many new codes, to the effect that 
a mistaken belief of fact exculpates when 
it "negatives the culpable mental state 
required for the commission of the of- 
fense." See, Proposed Michigan Code 
§ 325(l)(a). 

Under subsection (a)(1), a mistaken be- 
lief of fact not negating a culpable mental 
state nonetheless exculpates where the 
statute defining the offense so provides. 
No requirement of "reasonableness" is im- 
posed. The reasonableness of the actor's 
belief is irrelevant so long as he actually 
entertained the belief claimed. 

Subchapter 6 describes a number of 
circumstances in which a person is justi- 
fied in engaging in conduct that would 
otherwise be criminal. Subsection (a)(2) 
recognizes that a mistaken belief as to 
whether such circumstances exist does 
not foreclose the defense of justification. 
Such belief must, of course, be reasonable; 
and subchapter 6 so provides by qualify- 



ing the verb "believes" with the adverb 
"reasonably" each time the former ap- 
pears. Thus, the individual who kills an- 
other person in the reasonable, but mis- 
taken, belief that the other person is 
about to kill him has a defense to a homi- 
cide charge. 

Subsection (b) states the fundamental 
proposition ignorantia juris non excusat. 
Subsection (c) carves out a carefully cir- 
cumscribed exception to this general prop- 
osition. In so doing, it heeds the admoni- 
tion of State v. Paup, 13 Ark. 129 (1852), 
that any ". . . departure from (the gen- 
eral rule), under any circumstances, 
should be distinctly marked, and so 
guarded as to leave the general rule un- 
impaired." Id. at 135. Generally speaking, 
subsection (c) establishes as an affirma- 
tive defense that the conduct alleged was 
undertaken in reasonable reliance upon 
the types of official statements of law 
enumerated in subsections (c)(l)-(3). As 
mentioned in the Commentary to § 325 of 
the Proposed Michigan Code (1967): 

"[I]t hardly seems fair to penalize a 
citizen because he relies on an official 
pronouncement or ruling, at least by an 
employee or agency whose task it is to 
interpret and apply the provision in ques- 
tion, only to find that a court at a later 
time places some other interpretation on 
the language. Subsection (3)(c) embodies 
the judgment that the citizen should not 
be so penalized, particularly when admin- 
istrative rulings are as pervasive as they 
are today." Id. at 40. 

This apparently relaxes prior Arkansas 
authority on the subject. See, Lindquist v. 
State, 213 Ark. 903, 213 S.W.2d 895 
(1948), where the Supreme Court held 
that a reasonable belief, based on the 
opinions of several attorneys general, as 
to the law's requirements will not excuse 
commission of a crime. The response to 
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appellants' arguments as to excuse was 
simply, "[C]ourts have no such pow- 
er. . . ." Id. at 905, 906, 213 S.W.2d at 
896. 

Subsection (d), while acknowledging the 
possibility of acquittal based on mistake of 
fact, makes it clear that if there is a lesser 
included offense of which the defendant, 
despite his mistake, is guilty, he does not 
escape liability entirely. The Code autho- 
rizes conviction of the included offense of 
which he would have been guilty had the 
situation been as he supposed. 

Subsection (e) provides that mistake of 
law is a defense under certain circum- 



stances — for example, where a person 
takes property of another under the mis- 
taken belief that it has passed to him by 
intestate succession. This subsection is 
". . . intended to guide the trial court in 
deciding issues of relevancy of evidence, 
and [does] not affect burden of proof or 
persuasion as such. The burden remains 
on the state to plead the appropriate ele- 
ment of culpability set out in the statute 
under which the information is drawn and 
to prove its existence beyond a reasonable 
doubt." Commentary to Proposed Michi- 
gan Code § 325 at 40. 



1988 Supplementary Commentary to § 5-2-206 



What Constitutes Official Statement of 

Law 

In Finley v. State, 282 Ark. 146, 666 
S.W.2d 701 (1984), the defendant was con- 
victed of an offense under § 5-73-103 (pos- 
session of firearms by certain persons pro- 
hibited) upon proof that he possessed a 
firearm and had received a suspended 
sentence in 1971 after pleading guilty to a 
felony charge of assault with intent to kill. 
Under § 5-73-103 a prior suspended sen- 
tence is a "conviction." The defendant ar- 
gued on appeal that the 1971 trial judge 
and his attorney advised him in 1971 that, 
under the law as it then existed, State 
Medical Board v. Rodger s, 190 Ark. 266, 
79 S.W.2d 83 (1935), he was not a con- 
victed felon. He went on to contend that 
he was entitled to an instruction under 
§ 5-2-206(c)(2) stating that he had acted 
in reliance upon "an official statement of 
the law" set out in the latest decision of 
the state's highest appellate court. The 
Supreme Court affirmed the trial court's 
refusal to give this instruction, pointing 
out that "our decision in Rodgers was not 
an official ruling that under an entirely 
different statute (i.e., § 5-73-103) a plea of 
guilty resulting in a suspended sentence 
could not constitute a 'conviction.'" Id. at 
149, 666 S.W.2d at 703. Thus, one who 
reasonably relies on an official statement 
of general application in a judicial deci- 
sion does so at his peril unless he keeps 
abreast of exceptions imposed by statute. 

See AMCI 4004. 

Mistake of Law as Defense 

In Simms v. State, 12 Ark. App. 254, 675 



S.W.2d 643 (1984) the defendant was con- 
victed of a class D felony under § 41-2411 
for taking her minor child to Arizona. 
Since repealed, § 41-2411 at that time 
required the State to prove that the defen- 
dant knew "That he had no lawful right to 
do" certain things alleged to have been 
done. She had separated from her hus- 
band, and a decree had been entered 
awarding joint custody of the child. She 
resumed living with her husband but de- 
cided that the relationship would not 
work. She then consulted an attorney 
who, according to her testimony, advised 
her that resumption of cohabitation nulli- 
fied the custody order previously entered. 
She thereupon moved with the child to 
Arizona. 

At trial the defendant argued that she 
lacked the culpable mental state required 
by § 41-2411 because the legal advice she 
received led her to believe that her actions 
were lawful. Neither the trial court nor 
the Court of Appeals treated this issue as 
one governed by § 5-2-206(e). 

If the trial court believed that the de- 
fendant actually obtained and relied upon 
legal advice, it should have ruled that the 
State had not proved the culpable mental 
state element of § 41-2411, which re- 
quires the State to prove that the defen- 
dant knew "that he had no lawful right to 
do" the acts alleged. Indeed, defenses un- 
der § 5-2-206(e) may only be asserted in 
prosecutions under statutes such as § 41- 
2411 which require that the State prove 
actual knowledge of the laws as an ele- 
ment of the offense. Compare § 5-2- 
206(b)-(c) with § 5-2-206(e). 
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Voluntary Intoxication Defense Abolished 
As promised in Mosier v. State, the 
Court reexamined the voluntary intoxica- 
tion defense. It held that voluntary intox- 
ication is no longer available as a defense 
in criminal prosecutions, overruling all 
previous authority to the contrary. White 
v. State, 290 Ark. 130, 717 S.W.2d 784 
(1986). The Court found that the Arkan- 
sas General Assembly intended to abro- 
gate the defense entirely by enacting Act 
101 of 1977. It concluded that Varnedare v. 
State, 264 Ark. 596, 573 S.W.2d 57 (1978) 



and cases following it, finding that the 
1977 statute had the effect of reinstating 
prior Arkansas common law, were errone- 
ously decided. 

The practical and constitutional ques- 
tions raised by the White decision are 
discussed in Note, Criminal Law — De- 
fense of Voluntary Intoxication No Longer 
Available to Prove Intent, 9 UALR Law 
Journal 657 (1986-87). 

The original and supplementary com- 
mentaries appearing below trace the his- 
tory of this provision. 



Original Commentary to § 5-2-207 



As amended by Act 101 of 1977, § 41- 
207 offers the affirmative defense of intox- 
ication only where intoxication is not "self- 
induced." This amended version not only 
reverses the original Code position on this 
defense but also may overrule 100 years of 
Arkansas case law. See, e.g., Wood v. 
State, 34 Ark. 341 (1879). The cases, inter- 
estingly enough, provide a common law 
defense that co-existed with a narrowly 
drawn statute which on its face seemed to 
preclude the defense. See prior law for- 
merly codified as Ark. Stat. Ann. § 41-115 
(Repl. 1964): 



"Drunkenness shall not be an excuse for 
any crime or misdemeanor, unless such 
drunkenness be occasioned by the fraud, 
contrivance or force of some other person, 
for the purpose of causing the perpetra- 
tion of an offense. . . ." 

Whether the Arkansas Supreme Court 
will continue to permit introduction of 
evidence of intoxication to negate the ex- 
istence of specific intent remains to be 
seen. 
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See 1988 Supplementary Commentary. 

Before enactment of the Code, self-in- 
duced intoxication could be interposed as 
a defense only to show that the accused 
could not have formed specific intent. See 
original commentary. 

As originally enacted, this section made 
self-induced intoxication an affirmative 
defense to the extent that it negated the 
existence of a purposeful or knowing men- 
tal state. Act 101 of 1977 eliminated this 
statutory affirmative defense. In 
Varnedare v. State, 264 Ark. 596, 573 
S.W.2d 57 (1978), the Court held that "(b)y 
amending § 41-207 to remove self-in- 
duced intoxication as a statutory defense 
(sic), the legislature, in effect, reinstated 
any prior Arkansas common law on the 
subject." Id. at 598, 573 S.W.2d at 59. As 
pointed out by the commentary to § 41- 
207, evidence of intoxication had long 
been admissible as a common law defense 



to negate specific intent, and the 
Varnedare Court went on to so indicate. 
Thus, by eliminating the affirmative de- 
fense of self-induced intoxication, the Gen- 
eral Assembly has apparently reinstated 
the common law defense, reducing the 
defendant's burden of proof, while making 
the defense inapplicable in cases requir- 
ing only proof of a "knowing" culpable 
mental state. Bowen v. State, 268 Ark. 
1088, 598 S.W.2d 447 (Ark. App. 1980) 
squarely addresses and decides the latter 
point. Unfortunately, as is pointed out in 
Liebman, Voluntary Intoxication as a De- 
fense to Crime, 1983 Ark. Law Notes 29, 
31-32 (1983), the Bowen decision "is in 
conflict with the commentators, the draft- 
ers of the Model Penal Code, and a num- 
ber of other courts which have ruled on 
the question," as well as with language in 
its previous decision in Ellis v. State, 267 
Ark. 690, 694, 590 S.W.2d 309, 312 (Ark. 
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App. 1979) ("defense" applicable where 
"knowing" or "purposeful" conduct in- 
volved, but defendant must prove "de- 
fense" by preponderance of evidence). In 
addition, the Court of Appeals has cited 
Ellis with approval in Johnson v. State, 6 
Ark. App. 342, 642 S.W.2d 324 (1982), 
decided after Bowen. AMCI 4005.1 adopts 
the Bowen distinction, the reservations of 
some members of the Criminal Jury In- 
struction Committee notwithstanding. 
Liebman, supra at 32-33 and footnote 66. 
The cases are confusing in regard to 
whether intoxication is now a defense or 
an affirmative defense. It should be noted 
that before adoption of the Code the Court 
did not distinguish between "defenses" 
and "affirmative defenses" using those 
terms. What are now called "affirmative 
defenses" placing the burden of proof upon 
the defendant were recognized, but were 
denominated "defenses." See, Casat v. 
State, 40 Ark. 511, 522-23 (1883). More 
recently, Bowen, supra, pointed out that 
"(t)he Arkansas common law developed 
that voluntary intoxication is a defense to 
crimes requiring a 'specific intent.' "Id. at 
1092, 598 S.W.2d at 449 (emphasis add- 
ed). See also, for example, Murray v. State, 
209 Ark. 1062, 194 S.W.2d 182 (1946). But 
see Ellis v. State, 267 Ark. 690, 694, 590 
S.W.2d 309, 312 (1979) ("While self-in- 
duced intoxication appears to remain a 
common law defense to a crime in which 
an essential element is that the act be 
done knowingly or purposefully, the defen- 
dant has the burden of establishing the 
defense by a preponderance of the evi- 
dence") (emphasis added); Gonce v. State, 
11 Ark. App. 278, 280, 669 S.W.2d 490, 491 
(1984) ("in establishing his defense of in- 
toxication, appellant was required to 
prove by a preponderance of the evidence 
that he could not have entertained or 
formed the necessary intent or purposeful 
mental state . . . .") (emphasis added). Also, 
see Varnedare v. State, supra: "(U)nder 
the case law, as expressed in Ollies & 
Anderson v. State, the defense of self- 
induced intoxication was available to the 
appellant, if it rendered him incapable of 
forming the intent that was a necessary 
element of the crime." Id. at 599, 573 
S.W.2d 60. In addition, see Johns v. State, 
6 Ark. App. 74, 637 S.W.2d 623 (1982) in 
which "voluntary intoxication" is referred 
to both as a "defense" and an "affirmative 
defense"; and Harmon v. State, 277 Ark. 



265, 270, 641 S.W.2d 21, 24 (1982) ("The 
court properly refused a proffered instruc- 
tion submitting voluntary intoxication as 
an affirmative defense. Such intoxication 
is no longer a defense except possibly (sic) 
with respect to a crime requiring specific 
intent.") 

The most recent Court of Appeals deci- 
sion bearing on intoxication as a "defense" 
holds that intoxication is an "affirmative 
defense" and that AMCI 4005.1 is "an 
incorrect statement of the law." Coleman 
v. State, 12 Ark. App. 214, 215-16, 218, 671 
S.W. 2d 221, 222-24 (1984). 

AMCI 4005.1 now requires an instruc- 
tion stating that voluntary intoxication is 
a defense to the extent that it negates a 
purposeful mental state. Varnedare, su- 
pra, is cited in support of this position. 

The affirmative defense provided by the 
statute in its original form was found 
constitutional in Hobgood v. State, 262 
Ark. 725, 562 S.W.2d 41, cert, denied, 439 
U.S. 963 (1978), the Arkansas Court rely- 
ing on Patterson v. New York, 432 U.S. 197 
(1977). But Hobgood, supra notwithstand- 
ing, since a culpable mental state is an 
element of every offense and the State 
must prove each element beyond a reason- 
able doubt, requiring a defendant to ne- 
gate a culpable mental state by a prepon- 
derance of the evidence might be 
unconstitutional. In Re Winship, 397 U.S. 
358 (1970); Mullaney v. Wilbur, 421 U.S. 
684 (1975). Compare Patterson v. New 
York, 432 U.S. 197 (1977) (conviction af- 
firmed where defendant not required to 
disprove element of offense by preponder- 
ance of evidence). Given that self-induced 
intoxication may render a defendant inca- 
pable of forming the purposeful mental 
state required to commit an offense, it can 
be argued that a defendant may only be 
required to produce evidence casting rea- 
sonable doubt on whether he formed the 
requisite purpose. The State must then 
disprove the defense — i.e., prove the 
culpable mental state element — beyond a 
reasonable doubt. To hold otherwise may 
impermissibly shift the burden of proof to 
the defendant on the element of the of- 
fense, contravening Mullaney and 
Winship, supra. 

See AMCI 4005.1. Also, see Long v. 
Brewer, 667 F.2d 742, 747 (8th Cir. 1982), 
where court virtually concedes that in 
cases involving negating of culpable men- 
tal state by intoxication Mullaney and 
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Patterson reach divergent, "illogical" re- 
sults. 

Burden of Proof 

In Mosier v. State, 285 Ark. 67, 684 
S.W.2d 810 (1985), while discussing an 
instruction offered on the intoxication de- 
fense, the Supreme Court remarked: 

We are aware that some confusion 
surrounds the defense of voluntary 
intoxication. ... We may choose to 



re-examine our position when we 
have adversary briefs on the subject. 
Id. at 69, 684 S.W.2d at 811. 

One may reasonably conclude that the 
Supreme Court will soon answer ques- 
tions raised by the Court of Appeals' deci- 
sions in Gonce v. State, 11 Ark. App. 278, 
669 S.W.2d 490 (1985) and Coleman v. 
State, 12 Ark. App. 214, 671 S.W.2d 221 
(1984). 



Original Commentary to § 5-2-208 



For the most part, this section simply 
restates previous Arkansas statutory law 
formerly found at Ark. Stat. Ann. § 41- 
117 (Repl. 1964). Cf., former § 41-114 
(Repl. 1964). Decisional law is sparse. The 
only case found involving duress as an 
issue in a criminal proceeding was 
Edwards v. State, 27 Ark. 493 (1872). 
Resort to the defense of duress in civil 
litigation is more common, and there it 
has virtually the same ambit as in a 
criminal prosecution. See, e.g., Fondville 
v. Wichita State Bank & Trust Co., 161 
Ark. 93, 96, 255 S.W. 561, 562 (1923); and 
Perkins Oil Co. of Delaware v. Fitzgerald, 
197 Ark. 14, 121 S.W.2d 877 (1938). The 
section follows earlier law by making du- 
ress an affirmative defense. See, 
Edwards, supra. 

Subsection (b) adopts, almost verbatim, 
the greater part of M.P.C. § 2.09(2), about 
which the Model Penal Code Reporter 
comments as follows: 

"subsection (2) accepts the view that 
there should be no exculpation if the actor 
recklessly placed himself in a situation in 
which it was probable that he would be 



subjected to duress. Though this provision 
may have the effect of sanctioning convic- 
tion of a crime of purpose when the actor's 
culpability was limited to recklessness, we 
think the substitution is permissible in 
view of the exceptional nature of the de- 
fense. The provision will have its main 
room for operation in the case of persons 
who connect themselves with criminal ac- 
tivities, in which case too fine a line need 
not be drawn. When there is no more than 
negligence, however, on the actor's part in 
placing himself in a situation where du- 
ress was probable, we follow the normal 
pattern of the Code. The defense is ex- 
cluded only on a charge as to which neg- 
ligence suffices to establish culpabili- 
ty. .. . The difference between 
inadvertence and the conscious risk cre- 
ation involved in recklessness appears to 
us to justify discriminating in this way." 
M.P.C. § 2.09, Comment at 8 (Tent. Draft 
No. 10, 1960). 

For an extended discussion of the de- 
fense of duress, see, M.P.C. § 2.09, Com- 
ment at 2 (Tent. Draft No. 10, 1960). 
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Roleson v. State, 272 Ark. 346, 614 
S.W.2d 656 (1981) read into the statute 
the unstated requirement that the defen- 
dant show "fear excited by threat" where 
the "danger (is) present or immediate." Id. 
at 349, 614 S.W.2d at 658. The Court 
relied on Froman v. State, 232 Ark. 697, 
700, 339 S.W.2d 601, 603 (1960), which in 
turn went off on a statement from 
Wharton's Criminal Evidence on the viti- 
ation of accomplice liability by threats or 
menaces creating fear of immediate dan- 
ger to life or member. 



In Meador v. State, 10 Ark. App. 325, 
664 S.W.2d 878 (1984), the defendant 
raised the affirmative defense of duress in 
a robbery prosecution after having given 
testimony from which it could be inferred 
that he was forced to commit the offense 
by men to whom he owed money for drugs. 
The Court of Appeals held that this infer- 
ence justified the trial court's instructing 
the jury that the defendant could not 
claim the affirmative defense if he reck- 
lessly placed himself in a situation where 
it was reasonably foreseeable that he 
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would be threatened with force unless he 
committed the crime charged. Id. at 330, 
664 S.W.2d at 881. See § 5-2-208(b). Ac- 
cordingly, under Meador a defendant can 
recklessly deprive himself of the affirma- 
tive defense of duress by conduct chrono- 
logically far removed from the date of the 
offense charged. Moreover, because "reck- 



lessness" contemplates ignoring a per- 
ceived risk, Meador indicates that the 
court will impute to defendants consider- 
able foresight in regard to past conduct 
when this conduct is asserted to be rele- 
vant to the affirmative defense of duress. 
See AMCI 4006. 



Original Commentary to § 5-2-209 



The language of this section is taken 
from Proposed Federal Code § 702. 

Entrapment was previously an affirma- 
tive defense in Arkansas. Brown v. State, 
248 Ark. 561, 453 S.W.2d 50 (1970). Sub- 
section 5-2-209(a) thus accords with 
former law in allocating the burden of 
proof. Section 5-2-209 also leaves undis- 
turbed the rule that entrapment cannot be 
simultaneously interposed with a defense 
predicated on the theory that the defen- 
dant did not engage in the conduct alleged 
to constitute the offense. Brown, supra, 
relying on Rodriguez v. United States, 227 
F.2d 912 (5th Cir. 1955). 

Subsection 5-2-209(b) represents the 
first attempt in Arkansas at statutory 
prescription of an entrapment test. The 
formulation previously used appears in 
Peters v. State, 248 Ark. 134, 450 S.W. 2d 
276 (1970): "Entrapment does exist where 
the criminal designs originate not with 
the accused, but with the officers of the 
law, and the accused is lured into the 
commission of an unlawful act by persua- 
sion, deceitful representation or induce- 



ment by the officers." Id. at 134, 450 
S.W.2d at 278. The Arkansas court has not 
as yet confronted the controversy over 
whether entrapment should focus on the 
defendant's predisposition to commit the 
offense or on the degree of governmental 
participation in the criminal activity. See, 
United States v. Russell, 411 U.S. 423, 93 
S. Ct. 1637, 36 L. Ed. 366 (1973). Subsec- 
tion 5-2-209(b) departs from the majority 
opinion in Russell, attributing more im- 
portance to the conduct of the law enforce- 
ment officer than to any predisposition of 
the defendant. It simply asks the jury to 
consider the effect of the officer's conduct 
on a hypothetical average citizen, rather 
than its effect on the particular defendant. 
The obvious purpose of the formulation is 
to discourage government activity that 
might induce innocent persons to engage 
in criminal conduct. The final sentence of 
subsection (b) makes it clear that some 
government involvement in criminal ac- 
tivity in the interest of law enforcement is 
tolerable. 
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Spears v. State, 264 Ark. 83, 568 S.W.2d 
492 (1978), placing emphasis on the orig- 
inal commentary to § 5-2-209, contains 
the most comprehensive discussion of this 
affirmative defense. In particular, the de- 
cision establishes that the primary focus 
of the defense is the conduct of the law 
enforcement officer, though the defen- 
dant's predisposition to commit the of- 
fense is also relevant. Id. at 92, 96-97, 568 
S.W.2d at 498-99, 501; original commen- 
tary to § 41-209. See, also, Rhoades v. 
State, 270 Ark. 962, 607 S.W.2d 76 (1980), 
cert, denied, 452 U.S. 915 (1981). In reli- 



ance on Spears, supra; Harper v. State, 7 
Ark. App. 28, 643 S.W.2d 585 (1982); and 
Ark. Uniform Rules of Evidence 509(a), 
the Court of Appeals has held that "(al- 
though evidence of the conduct of (an) 
informant in the presence of the appellant 
was admissible, the State was clearly en- 
titled to protect the name and identity of 
the informant . . . ." Walls v. State, 8 Ark. 
App. 315, 322, 652 S.W.2d 37, 40 (1983) 
(emphasis added), aff'd, 280 Ark. 291, 658 
S.W.2d 362 (1983). 
See AMCI 4007. 
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Original Commentary to § 5-2-301 



This section elaborates on the meaning 
of "appropriate institution" as used in § 5- 
2-314. It permits the director of the state 
hospital to place defendants committed to 
his custody in out-of-state institutions. 



Such action may be desirable if the defen- 
dant is in need of special treatment that 
the state hospital is not equipped to pro- 
vide. 



Original Commentary to § 5-2-302 



This section adopts the rule with re- 
spect to competency to stand trial ac- 
cepted in all United States jurisdictions 



and previously recognized as the criteria 
in Arkansas. The precise language was 
adopted from M.P.C. § 4.04. 



Original Commentary to § 5-2-303 



This section sets forth the rule that is 
clearly the modern trend — that evidence 
of mental disease or defect not meeting 
the criteria for a complete defense set out 
in § 5-2-303 is admissible on the issue of 
whether the defendant possessed the kind 
of mental state necessary for the commis- 
sion of the offense charged (e.g., "purpose- 
ly," "premeditated," etc.). General princi- 
ples of criminal law would seem to dictate 
such a result. Still, many jurisdictions 
have refused to allow the defendant to 
introduce evidence of mental illness for 
this purpose. See, Fisher v. United States, 
328 U.S. 463, 66 S. Ct. 1318, 90 L. Ed. 
1382 (1946). 



In adopting a provision similar to § 5- 
2-303, and specifically rejecting a rule 
that would limit evidence of mental dis- 
ease or defect to situations where the 
defendant is relying on a complete insan- 
ity defense, the Model Penal Code com- 
ments: "We see no justification for a limi- 
tation of this kind. If states of mind such 
as deliberation or premeditation are ac- 
corded legal significance, psychiatric evi- 
dence should be admissible when relevant 
to prove or disprove their existence to the 
same extent as any other relevant evi- 
dence." M.P.C § 4.02, Comment at 193 
(Tent. Draft No. 4, 1955). 



1988 Supplementary Commentary to § 5-2-303 



The Supreme Court has held that this 
section simply permits the introduction of 
mental disease or defect evidence bearing 
on the defendant's capacity to form a req- 
uisite culpable mental state even though 
the evidence is less than persuasive in 
connection with an affirmative defense of 
insanity. It does not entitle the defendant 
to a specific instruction informing the jury 
that they should consider any evidence of 
mental disease or defect in determining 



whether the defendant possessed the cul- 
pable mental state required for the com- 
mission of the offense charged since such 
an instruction is effectively given when 
the jury is instructed that the state must 
prove all elements of the offense beyond a 
reasonable doubt. See Westbrook v. State, 
274 Ark. 309, 624 S.W.2d 433 (1981); 
Robinson v. State, 269 Ark. 90, 598 S.W.2d 
421 (1980). 



Original Commentary to § 5-2-304 



Former Arkansas law did not require 
the defendant to give advance notice con- 
cerning the defense of insanity or his 
fitness to proceed in order to litigate those 
issues. Lack of timely notice may, how- 
ever, affect the availability of a psychiatric 
examination provided by the state. Ark. 



Stat. Ann. § 43-1304 (Supp. 1973) [§ 16- 
86-107]. Because of the complexity of both 
issues, and the obvious desirability of giv- 
ing the prosecutor adequate time to con- 
duct his own investigation on the matter, 
§ 5-2-304(a) establishes a general notice 
requirement. The argument that requir- 
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ing a defendant to give notice of the de- 
fense of insanity might somehow violate 
his constitutional privilege against self- 
incrimination was rejected by the Com- 
mission as it has been by the courts. 

The more difficult question concerned 
whether to establish a definite time limit 
(e.g., 30 days before trial) which the de- 
fense must adhere to in giving the re- 
quired notice. That type of time limitation 
was rejected by the Commission in favor 
of the more flexible "earliest practicable 
time" standard. Rejection of the specific 
time limit was based to a large extent 
upon recognition of the fact that indica- 
tions of a defendant's mental disease or 
defect might not appear until shortly be- 
fore trial when the pressures on the defen- 
dant are at their greatest. 

Section 5-2-304(b) sets out procedures 



to be followed if the defense fails to give 
the required notice. The Commission con- 
sidered and rejected the suggestion that 
failure to give timely notice should pre- 
clude the defendant from litigating the 
issues. While such a sanction might be 
appropriate in a civil suit, in a criminal 
trial where the defendant's liberty is at 
stake all relevant issues should be consid- 
ered. Also, that type of sanction would 
probably run into constitutional difficul- 
ties. The court always has available under 
its inherent judicial power the sanction of 
"contempt" for the attorney who intention- 
ally fails to comply. The Commission felt 
the contempt sanction would provide the 
necessary deterrence to counsel's willful 
failure to comply with the notice require- 
ment. 



Original Commentary to § 5-2-305 



Subsection 5-2-305(a) is basically a re- 
statement of pre-existing Arkansas law. 
Ark. Stat. Ann. § 43-1301 (Supp. 1973) 
[§ 16-86-105]. Under this provision, the 
procedures set out in the remaining pro- 
visions of this section for obtaining a psy- 
chiatric examination and report on the 
defendant's mental condition can be set in 
motion by the defendant or by the court 
sua sponte. The major change to prior 
Arkansas law is the availability of these 
procedures to persons charged with mis- 
demeanors as well as felonies, thus super- 
seding the holding of Townsend v. City of 
Helena, 244 Ark. 228, 424 S.W.2d 856 
(1968), to the effect that only those 
charged with felonies are entitled to com- 
mitment to the state hospital upon a plea 
of insanity. The risk that those charged 
with misdemeanors might abuse the 
availability of a psychiatric examination 
is minimal since a finding of mental ill- 
ness might lead to indefinite commitment 
while conviction would result in exposure 
to a maximum of one year's imprison- 
ment. 

As originally enacted, the Code also 
permitted raising the insanity defense in 
inferior courts. Act 360 of 1977 amended 
§ 5-2-305, and § 5-2-305(a) now speaks of 
"a defendant charged in circuit court." 

The other noteworthy feature of subsec- 
tion (a) is the statement that a discharge 
of the trial jury shall not bar a future 



prosecution. The Commission recognized 
that this provision may be constitution- 
ally suspect because of former jeopardy 
considerations. See, Cody u. State, 237 
Ark. 15, 371 S.W.2d 143 (1963). Constitu- 
tional arguments aside, the Commission 
believed this to be a desirable provision, 
and, absent a definitive judicial decision 
prohibiting a second trial, decided to in- 
clude the provision allowing a subsequent 
prosecution. 

Subsection (a) expands on prior Arkan- 
sas statutory law in that it sets out alter- 
natives for the court not specifically pro- 
vided for in Ark. Stat. Ann. § 43-1301 
(Supp. 1973) [§ 16-86-105] but currently 
utilized by many circuit courts: (1) ap- 
pointing a qualified psychiatrist to con- 
duct the examination; (2) directing the 
director of the Arkansas state hospital to 
conduct the examination. Both of these 
alternatives allow, in an appropriate case, 
for the examination to be conducted at the 
local jail or in the community. The Com- 
mission recognized that in most cases a 
jailhouse psychiatric examination would 
be inadequate. However, the Commission 
did not want to completely rule out that 
approach in an appropriate case and de- 
termined the matter could best be left to 
the discretion of the trial court. In any 
event, should a local examination prove 
inadequate the court could subsequently 
order an examination at the state hospital 
under subsection (c). 
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Nothing in previous Arkansas law set 
out the information that the psychiatric 
report should contain. This became a se- 
rious problem as many reports provided 
little information on the nature of the 
examination, confused questions of com- 



petency and responsibility, and often 
spoke exclusively in medical terms such 
as "psychosis." Subsections (d) through (h) 
are designed to promote more comprehen- 
sive reports relevant to the legal, rather 
than medical, problems of the defendant. 



1988 Supplementary Commentary to § 5-2-305 



Costs of Examination 

In Mears v. Arkansas State Hospital, 
265 Ark. 844, 581 S.W.2d 339 (1979) the 
Supreme Court construed § 5-2-305(i) as 
obligating the state to pay only the cost of 
the personnel making the examination 
required by this section, thus leaving 
other costs such as room and board during 
the period of examination to be borne by 
the county from which the defendant was 
originally committed. The General Assem- 
bly responded in 1983 by amending the 
section to clearly require the state to bear 
all costs of room and board until the 
psychiatric examination is completed and 
for three days thereafter. 

The Supreme Court has rejected the 
contention that Gideon v. Wainwright, 372 
U.S. 335 (1963) entitles a defendant to 
examination by a psychiatrist of his own 
choice at state expense. Hayes v. State, 
274 Ark. 440, 625 S.W.2d 498 (1981); 
Westbrook v. State, 265 Ark. 736, 580 
S.W.2d 702 (1979); Andrews v. State, 265 
Ark. 390, 578 S.W.2d 585 (1979). 

The Court has strictly enforced the de- 
fense counsel's right to be furnished all 
medical records in the possession of public 
agencies. In Hayes v. State, supra, it re- 
versed a conviction after the trial court 
ruled certain lay and professional staff 
reports regarding the defendant's mental 
condition to be outside the scope of discov- 
ery. In Westbrook v. State, supra, the 
Court held that the trial court abused its 
discretion in refusing to grant a continu- 
ance until defense counsel had received 
the full records of the State Hospital per- 
taining to his client. 

Until recently, the Court did not require 
strict compliance with subsection (d), 
which sets out the information to be con- 
tained in the report of the examining 
physician. Ball v. State, 278 Ark. 423, 646 
S.W.2d 693 (1983). This has changed. The 
Court has held that the requirements of 
§ 5-2-305(d) (1987) are mandatory. Fail- 
ure to provide the specified kinds of infor- 



mation may result in the necessity for 
further observation and examination. 
Vance v. State, 288 Ark. 274, 704 S.W.2d 
170 (1986). 

Right of Indigent to Psychiatrist 

In Ake v. Oklahoma, 470 U.S. 68, 84 
L.Ed.2d 53 (1985), the United States Su- 
preme Court held that when a defendant 
demonstrates to the trial judge that his 
sanity at the time of the offense is likely to 
be a significant factor at trial, the State 
must, at a minimum, assure the defen- 
dant access to a competent psychiatrist 
who will conduct an appropriate examina- 
tion and assist in evaluation, preparation, 
and presentation of the defense. This is 
not to say, of course, that the indigent 
defendant has a constitutional right to 
choose a psychiatrist of his personal liking 
or to receive funds to hire his own. It 
therefore appears that decisions such as 
Hayes v. State, 274 Ark. 440, 625 S.W.2d 
498 (1981) were well grounded. 

Referral to Arkansas State Hospital Con- 
stitutionally Adequate 
The Arkansas Supreme Court has re- 
peatedly held that referral to the Arkan- 
sas State Hospital for evaluation of capac- 
ity to assist in a defense and sanity at the 
time of the offense satisfies the require- 
ments of Ake v. Oklahoma, the defendant 
not being entitled to the assistance of a 
psychiatrist not affiliated with the state or 
county. Dunn v. State, 291 Ark. 131, 722 
S.W.2d 595 (1987); White v. State, 290 Ark. 
130, 717 S.W.2d 784 (1986); Wall v. State, 
289 Ark. 570, 715 S.W.2d 208 (1986). 

Report Raising Reasonable Doubt Triggers 
Full Examination Requirement Under 
§ 5-2-305(c) 

In Jacobs v. State, 294 Ark. 551, 744 
S.W.2d 728 (1988), on motion of defense 
counsel, the trial court ordered that appel- 
lant be examined by a local psychiatrist. 
The psychiatric report stated, "Because of 
the impairment in his ability to cooperate 
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with his attorneys I feel his competency to 
stand trial is highly questionable. Id. at 
553, 744 S.W.2d at 729. Appellant moved 
for commitment under § 5-2-305(c). The 
trial court denied the motion. On appeal 
the Arkansas Supreme Court held that 
the report in question raised a reasonable 
doubt about appellant's competency and 
that a full examination and report under 
§ 5-2-305(c) was required. 

Under § 5-2-305(a)(l) and (2) the trial 
court must suspend all proceedings and 
enter an order under subsection (b) if 
"there is reason to believe that mental 
disease or defect . . . will or has become an 
issue" (§ 5-2-305(a)(l)) or "there is reason 
to doubt [defendant's] fitness to proceed" 
(§ 5-2-305(a)(2)). Without adverting to 
this statutory requirement, the Arkansas 
Supreme Court has held that a due pro- 
cess evidentiary hearing is constitution- 
ally compelled whenever there is "sub- 
stantial evidence" that the defendant may 
be mentally incompetent to stand trial. 



Hicks v. State, 294 Ark. 474, 744 S.W.2d 
383 (1988), citing Speedy v. Wyrick, 702 
F.2d 723 (8th Cir. 1983). The Court's opin- 
ion in Hicks went on to say: 

"Substantial evidence" is a term of 
art. "Evidence" encompasses all infor- 
mation properly before the court, 
whether it is in the form of testimony 
or exhibits formally admitted or it is 
in the form of medical reports or other 
kinds of reports that have been filed 
with the court. Evidence is "substan- 
tial" if it raises a reasonable doubt 
about the defendant's competency to 
stand trial. Once there is such evi- 
dence from any source, there is a 
doubt that cannot be dispelled by re- 
sort to conflicting evidence. ... At any 
time that such evidence appears, the 
trial court sua sponte must order an 
evidentiary hearing on the compe- 
tency issue. 

294 Ark. at 476-77, 744 S.W.2d at 384, 
quoting from 702 F.2d at 725. 



Original Commentary to § 5-2-306 



This section is a restatement of pre- 
existing Arkansas law. See, Ark. Stat. 



Ann. § 43-1301 (Supp. 1973) [§ 16-86- 
105]. 



1988 Supplementary Commentary to § 5-2-306 



The expenses of an examination by ex- 
perts of his own choice must be borne by 
the defendant. Hayes v. State, 274 Ark. 
440, 625 S.W.2d 498 (1981): Westbrook v. 



State, 265 Ark. 736, 580 S.W.2d 702 
(1979); Andrews v. State, 265 Ark. 390, 
578 S.W.2d 585 (1979). 



Original Commentary to § 5-2-307 



As amended by Act 360 of 1977, § 5-2- 
307 applies the Uniform Rules of Evidence 
to statements made by a defendant in the 
course of examination or treatment. The 
applicable rule is Rule 503 codified as part 
of Ark. Code Ann. § 16-41-101(1987). 

This section formerly read: 

"A statement made by a person dur- 
ing examination or treatment pursu- 
ant to Chapter 6 [§§ 41-601 — 41- 
617] Chapter 2, subchapter 3 [§§ 5-2- 
301 to -2-325] shall not be admissible 
in evidence against him in any crim- 
inal proceeding on any issue other 
than that of his mental condition, but 
it shall be admissible upon that issue, 
whether or not it would otherwise be 
deemed a privileged communication, 
unless such statement constitutes an 



admission of guilt of the offense 
charged." 

While this formulation was intended to 
encourage candor on the part of a defen- 
dant, it also permitted him to tell one 
story to his examiners and another at trial 
without fear of impeachment. To prevent 
this sort of abuse, and because there was 
no apparent justification for exempting a 
defendant's statements from the coverage 
of the Uniform Rules, the original version 
was amended out. 

Accordingly, statements are admissible 
but only as to the issue of the existence of 
mental disease or defect. The section is 
thus less restrictive than original Code 
provision § 5-2-307, but more res' active 
than old law allowing testimony as to such 
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a statement to be considered on the issue 
of guilt. See, Hall v. State, 209 Ark. 180, 
189 S.W.2d 917 (1945). 



1988 Supplementary Commentary to § 5-2-307 



In Gruzen v. State, 267 Ark. 380, 591 
S.W.2d 342, cert, denied, 449 U.S. 852 
(1980), the defendant argued that the 
court should have excluded all evidence 
seized based on information provided by 
the private psychiatrist who was treating 
the defendant. The court held that Rule 
503 of the Uniform Rules of Evidence 



[Ark. Code Ann. § 16-41-101] was not 
violated so long as the psychiatrist him- 
self did not testify and that the "fruit of 
the poisonous tree doctrine" was not ap- 
plicable since the violation of the physi- 
cian-patient privilege was by the psychia- 
trist and not the police. 



Original Commentary to § 5-2-308 



This section elaborates somewhat on 
pre-existing law found at Ark. Stat. Ann. 
§ 43-1302 (Supp. 1973) [§ 16-86-106]. 



1988 Supplementary Commentary to § 5-2-308 



The trial court may admit non-expert 
testimony concerning the mental condi- 
tion of the defendant provided a proper 
foundation for such testimony is laid. 
Avery v. State, 271 Ark. 584, 609 S.W.2d 52 
(1980); Phillips v. State, 266 Ark. 883, 587 



S.W.2d 83 (Ct. App. 1979) (finding no 
reversible error in excluding such testi- 
mony when defense counsel failed to pre- 
serve point for appeal); Little v. State, 261 
Ark. 859, 554 S.W.2d 312 (1977) (involving 
pre-Code insanity test). 



Original Commentary to § 5-2-309 



This section adopts the position, ad- 
vanced by the Model Penal Code and ac- 
cepted in most jurisdictions, that the court 
rather than the jury hears and determines 



the issue of fitness to proceed. It further 
allows the court to make its determination 
on the basis of the report alone, if the 
report is uncontested. 



1988 Supplementary Commentary to § 5-2-309 



The Code is unclear as to who has the 
burden of proof on the issue of the defen- 
dant's fitness to proceed. Based on the 
presumption that a defendant is compe- 
tent to stand trial, the Supreme Court has 
held that the burden of proof is on the 
defendant to show that he lacks the capac- 
ity described in § 5-2-302. Lipscomb v. 
State, 271 Ark. 337, 609 S.W.2d 15 (1980). 
Although not specifically addressed in 
Lipscomb, the defendant must presum- 
ably satisfy the preponderance of the evi- 
dence standard applicable to affirmative 
defenses. 

Delegating to the trial court the respon- 
sibility of determining fitness to proceed 
has been upheld against a constitution 
challenge based on Article VII, § 23 of the 



Arkansas Constitution, which requires 
factual issues to be determined by the 
jury. Rogers v. State, 264 Ark. 258, 570 
S.W.2d 268 (1978). In fact, it is reversible 
error for the trial court to decline to rule 
on the question of fitness and instead 
submit the question to the jury. Gruzen v. 
State, 267 Ark. 380, 591 S.W.2d 342 
(1979), cert, denied, 449 U.S. 842 (1980); 
Westbrook v. State, 265 Ark. 736, 580 
S.W.2d 702 (1979). 

Section 5-2-309 authorizes the trial 
court to make a determination of fitness to 
proceed solely on the basis of the psychi- 
atric report filed pursuant to § 5-2-305. If 
the court does not make such a determi- 
nation after receiving the report, the de- 
fendant may waive any right to such a 
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determination if he does not insist on a 
ruling regarding his competency to stand 
trial. This is apparently possible even if 
the defendant originally filed notice pur- 
suant to § 5-2-305(a) (2) that he intends 
to put into issue his fitness to proceed. In 
McClellan v. State, 264 Ark. 223, 570 
S.W.2d 278 (1978), the defendant's attor- 
ney initially requested that the defendant 
be examined by a psychiatrist. The report 
of the psychiatrist concluded that the de- 
fendant was free from psychosis and com- 
petent to stand trial. The court proceeded 
to try the defendant without making an 
affirmative determination that he was fit 
to proceed. On appeal the Supreme Court 
held that even assuming the defendant's 
request for a psychiatric examination was 
a motion for determination of fitness to 
proceed, it was incumbent upon defense 
counsel to bring the motion to the court's 
attention after the psychiatric report was 
filed if the defendant still desired a ruling 
on the issue. 

While probably correct given the facts of 
the McClellan case, the Court's opinion 
should not be interpreted broadly as dis- 
pensing with the necessity of a determi- 
nation under § 5-2-309 in every case in 
which defense counsel fails to renew a 
motion to determine fitness following the 
filing of the report of psychiatric examina- 
tion. If there is evidence before the trial 
court, whether from the psychiatric court 
or other pre-trial proceeding, sufficient to 
raise a bona fide doubt as to the defen- 
dant's competency to stand trial, the due 
process clause of the United States Con- 
stitution requires that the trial court hold 
a hearing and make a determination of 
fitness before proceeding. Pate v. 
Robinson, 383 U.S. 375 (1966). As the 
United States Supreme Court observed in 
Pate v. Robinson: "(It) is contradictory to 
argue that a defendant may be incompe- 
tent, and yet knowingly or intelligently 
'waive' his right to have a court determine 
his capacity to stand trial." 383 U.S. at 
384. See also, Drope v. Missouri, 420 U.S. 
162 (1975). 



In summary, a § 5-2-309 hearing must 
be held and a determination of fitness 
made in every case in which (1) defense 
counsel moves for a determination of fit- 
ness to proceed following the submission 
of the report of psychiatric examination; 
or (2) there is evidence sufficient to raise a 
bona fide doubt as to the defendant's com- 
petency to stand trial, even though de- 
fense counsel does not move for a determi- 
nation of fitness to proceed. A hearing and 
determination is clearly mandated by § 5- 
2-309 in the first situation since the re- 
newal of a motion for determination of 
fitness following the submission of the 
psychiatric report should be deemed to 
"contest" the findings of the report. A hear- 
ing and determination is required in the 
second case by the holding in Pate v. 
Robinson, supra. This analysis of the re- 
quirements under § 5-2-309 is supported 
by the Eighth Circuit decision in Collins v. 
Housewright, 664 F.2d 181 (8th Cir. 1981) 
in which a prisoner collaterally attacked 
his Arkansas conviction on the grounds 
that the trial court failed to make the 
determination required by § 5-2-309. De- 
fense counsel initially raised the issue of 
fitness to proceed under § 5-2-305 after 
interviewing his client and determining 
that the defendant was unable to converse 
with him and spoke of frequent blackouts 
and inability to remember information. 
The trial court ordered a psychiatric ex- 
amination, but the defendant never kept 
the appointment, and defense counsel did 
not pursue the issue or raise the question 
of competency during trial. The Court of 
Appeals did not address the state law 
question whether a hearing and determi- 
nation was required under § 5-2-309. It 
did examine the evidence in light of the 
holding in Pate v. Robinson and deter- 
mined that the granting by the state court 
of the § 5-2-305 motion, together with the 
representation by defense counsel in the 
motion concerning blackouts and inability 
to remember information, was not suffi- 
cient to raise a bona fide doubt as to 
defendant's competence. 
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Original Commentary to § 5-2-310 



In most jurisdictions when the defen- 
dant is determined to be incompetent to 
stand trial, he is committed to a state 
mental institution until his competency is 
restored. Yet there is no reason why a 
finding of incompetency should always 
lead to hospitalization. Subsection (a) 
makes clear that the court has the discre- 
tion to release the defendant pending res- 
toration of his competency, when the de- 
fendant will not pose a "danger to himself 
or to the person or property of others." 

Subsection (b) represents a major de- 
parture from former Arkansas law. The 
net effect of this subsection will be to 
preclude the state from hospitalization of 
a defendant for more than one year when 
the justification for the hospitalization is 
that the defendant is "unfit to proceed." If 
hospitalization is to continue after the one 
year period it must be under normal civil 
commitment procedures. See, Ark. Code 
Ann. § 20-47-201 et seq. The Commission 
believed such a limitation on the state 



desirable on constitutional and basic fair- 
ness considerations. While the United 
States Supreme Court has not established 
definitive outside time limits for incompe- 
tency commitments, it is clear "due pro- 
cess" will preclude an extensive period of 
hospitalization where there is no indica- 
tion the hospitalization is assisting in 
restoring competency. Jackson v. Indiana, 
406 U.S. 715, 92 S. Ct. 1845, 32 L. Ed. 2d 
435 (1972). More important, however, the 
Commission believed the state should not 
incarcerate a defendant who has never 
been tried for or convicted of the criminal 
offense for longer than a one year period if 
the only justification for the incarceration 
is to prepare the defendant for trial. If 
hospitalization is to continue beyond that 
time, the safeguards of a traditional civil 
commitment should attach. 

Subsection (c) is basically a codification 
of the alternatives the court probably pos- 
sesses under its inherent powers. 



1988 Supplementary Commentary to § 5-2-310 



This section allows the court to commit 
to the Arkansas State Hospital a person 
who is found to lack fitness to stand trial, 
but such hospitalization cannot continue 
for more than one year unless the state 
resorts to the civil commitment proce- 
dures. Although no similar limits were 
imposed in the original Code on a commit- 
ment under § 5-2-314 following acquittal 
on the grounds of mental disease, the 
Supreme Court extended the one year 
limitation to § 5-2-314 commitments in 
Stover v. Hamilton, 270 Ark. 310, 604 
S.W.2d 934 (1980). See also, Schock v. 
Thomas, 274 Ark. 493, 625 S.W.2d 521 
(1981). 

In 1983 the General Assembly passed 
Act 917 which requires the state to ini- 
tiate civil commitment procedures under 
§§ 20-47-202 et seq. within 30 days after a 
§ 5-2-314 commitment. The effect of this 
30 day limit on § 5-2-310 commitments is 
unclear. The original Commentary to § 5- 
2-314 took the position that the need for 
civil commitment was less compelling fol- 
lowing an acquittal by reason of mental 



disease and defect, since "the defendant 
has committed an anti-social act for which 
he would have received punishment but 
for the jury's belief as to his mental ill- 
ness." By contrast, the person who is 
found unfit to stand trial is still entitled to 
the presumption of innocence on the ques- 
tion whether he committed an anti-social 
act. It seems somewhat anomalous that 
the person found unfit to stand trial can 
now be hospitalized up to one year with- 
out the protection of civil commitment 
procedures whereas the person who is 
found competent to stand trial but then 
acquitted at trial may be hospitalized only 
30 days without the necessity of civil com- 
mitment. Although as noted in the origi- 
nal Commentary to § 5-2-310, the United 
States Supreme Court has not established 
definitive outside time limits for incompe- 
tency commitments the adoption of a 30 
day limit for commitments following ac- 
quittals undercuts somewhat any argu- 
ment that one year is a reasonable period 
of time for incompetency commitments. 
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Original Commentary to § 5-2-311 



This section is aimed at readily deter- 
minable pretrial motions that do not re- 
quire participation of the defendant. Such 
motions might go to double jeopardy, stat- 
ute of limitations, etc. The fact that the 



defendant is unfit to proceed does not 
preclude counsel from raising issues 
which do not require the participation of 
the defendant and which can be deter- 
mined prior to trial. 



Original Commentary to § 5-2-312 



This section establishes criteria for de- 
termining when individuals are to be ex- 
cused for their anti-social behavior due to 
their mental condition at the time of the 
act. It must be kept in mind that, in the 
great majority of cases, persons excused 
from criminal responsibility under this 
section will nevertheless be removed from 
society and held in a state institution to 
receive medical-custodial care. See, §§ 5- 
2-314 to -316; 20-47-201 to -228. 

The criteria set forth are drawn from 
§ 4.01(1) of the Model Penal Code and 
embody the test adopted in a number of 
jurisdictions during the last fifteen years. 
See, e.g., 13 Vermont Stats. Ann. § 4801 
(Repl. 1958); Wis., Stats. Ann. § 971.15 
(Repl. 1971); 59 Maryland Code Ann. 
§ 25(a) (Repl. 1972); and 38 111. Stats. 
Ann. § 6-2 (Repl. 1972). Cf., N.Y. Penal 
Law § 30.05 (McKinney 1967); United 
States v. Freeman, 357 F.2d 606 (2d Cir. 
1966); United States v. Currens, 290 F.2d 
751 (3d Cir. 1961); United States v. Chan- 
dler, 393 F.2d 920 (4th Cir. 1968) (en 
banc); United States v. Smith, 404 F.2d 
720 (6th Cir. 1968); United States v. 
Shapiro, 383 F.2d 680 (7th Cir. 1967) (en 
banc); and Wion v. United States, 325 F.2d 
420 (10th Cir. 1963) (en banc). 

The test is essentially a modernized 
version of the traditional M'Naghten rule. 
As it evolved in Arkansas, the M'Naghten 
rule required the jury to undertake a 
three-pronged inquiry to determine 
whether: "first, ... at the time of the 
offense the defendant was under such a 
defect of reason from disease of the mind 
as not to know the nature and quality of 
the act he was doing; or, second, if he did 
know it, that he did not know that he was 
doing what was wrong; or, third, if he 
knew the nature and quality of the act, 
and knew that it was wrong, that he was 
under such duress of mental disease as to 
be incapable of choosing between right 
and wrong as to the act done, and unable, 



because of the disease, to resist the doing 
of the wrong act which was the result 
solely of his mental disease." Bell v. State, 
120 Ark. at 553, 180 S.W. at 195 (1915). 

Section 5-2-3 12(a) states a clearer and 
more concise test couched in language 
that jurors can understand and apply. 

The use of the terms "mental disease or 
defect" rather than simply "mental dis- 
ease" is intended to add qualitative rather 
than quantitative dimensions to the con- 
cept of insanity. A "mental disease" is an 
abnormal mental condition that may re- 
spond to treatment whereas a "mental 
defect" connotes a disorder that is incur- 
able. The addition of "defect" to the con- 
cept of insanity should not be interpreted 
to expand the scope of the defense al- 
though there is a line of Arkansas cases 
holding that a mental defect such as sub- 
normal intelligence does not exempt an 
individual from criminal liability. See, 
e.g., Stewart v. State, 233 Ark. 458, 345 
S.W.2d 472 (1961); Ezell v. State, 217 Ark. 
94, 229 S.W.2d 32 (1950). These cases 
stand merely for the proposition that sub- 
normal intelligence without more does not 
excuse criminal conduct. That persons of 
subnormal intelligence should, under cer- 
tain circumstances, be exempt from crim- 
inal sanctions has been recognized by 
statute in Arkansas since 1836. See prior 
law formerly codified as Ark. Stat. Ann. 
§ 41-109 (Repl. 1964): "An idiot shall not 
be found guilty or punished for any crime 
or misdemeanor." The proper focus of the 
insanity test is on the defendant's ability 
to appreciate or control his conduct. His 
inability to do so should constitute a de- 
fense to a criminal charge, whether attrib- 
utable to psychosis or to severe mental 
retardation. 

A frequent criticism of the M'Naghten 
rule has been its failure to consider the 
effect of mental disease or defect on a 
person's volitional faculties as well as his 
cognitive faculties. Medical science has 
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long recognized that a person who realizes 
that his conduct is wrong may neverthe- 
less be incapable of self-control. The re- 
sponse of several jurisdictions, including 
Arkansas, was to expand M'Naghten to 
include the "irresistible impulse" theory, 
represented by the third prong of the test 
in Bell set out above. See, also, Green v. 
State, 64 Ark. 523, 43 S.W. 973 (1898). 
Section 5-2-3 12(a) achieves the same ef- 
fect through use of the language "to con- 
form his conduct to the requirements of 
law." 

Section 5-2-3 12(a) substitutes "appreci- 
ate" for M'Naghten's "know." The purpose 
of the change is to make it clear that the 
defense of insanity is not limited to situa- 
tions where the defendant intellectually 
"knew," as the older cases sometimes im- 
ply, but may extend to situations where, 
due to mental illness, the accused was not 
emotionally aware of the significance of 
his conduct. 

As is pointed out by the Commentary to 
Proposed Kansas Code § 21-208 (rephras- 
ing Appendix B to the 1963 Report of New 
York Temporary Commission on Revision 
of the Penal Law): ". . . [Difficulties] in- 
here in the ordinary meaning of the word 
"know," as applied to persons suffering 
from serious mental illness. The fact that 
the defendant is able to verbalize the right 
answer to a question, to respond, for ex- 
ample, that murder or stealing is wrong, 
or the fact that he exhibited a sense of 
guilt as by concealment or by flight, is 
often taken as conclusive evidence that he 
knew the nature and the wrongfulness of 
his behavior. Yet one of the most striking 
facts about the abnormality of many 
psychotics is that their way of knowing is 
entirely different from that of the ordinary 
person. In psychiatric terms, their knowl- 
edge is usually divorced from all effect, 
which is to say that it is like the knowl- 
edge children have of propositions they 
can state but cannot understand; it has no 
depth and is divorced from comprehen- 
sion. The present rule makes it very diffi- 
cult to put this point before the jury, 
though it often is the crucial point in- 
volved. It seems clear that the knowledge 
that should be deemed material in testing 
responsibility is more than merely surface 
intellection; it is the appreciation sane 
men have of what it is that they are doing 
and of its legal and its moral quality." 
Proposed Kansas Code at 36. 



The formula also speaks in terms of the 
defendant's capacity to appreciate the 
"criminality" of his conduct, as opposed to 
the "wrongfulness" of his conduct, which is 
suggested by the Model Penal Code as 
alternative language. There has always 
been some question under the M'Naghten 
test as to whether "wrong" means morally 
wrong or legally wrong. See, Annot., 45 
A.L.R.2d 1447, 1454 (1956); Bell, supra. 
To contend that it means legally wrong 
implies that the defendant must know 
that his act is a violation of the criminal 
law, a proposition that runs counter to the 
general rule that all persons are pre- 
sumed to know the law. As pointed out in 
Bell, supra, at 559, 180 S.W. at 197, the 
jury might be led to believe that ignorance 
of the law was an excuse. On the other 
hand, the view that the wrong contem- 
plated is to be judged by moral rather 
than legal standards might be construed 
to exempt the individual who was fully 
aware that his conduct was contrary to 
law, but felt that it was justified under his 
own personal, aberrant sense of moral 
values. "Criminality" subsumes the con- 
cepts of both "morally wrong" and "legally 
wrong." Thus, the defendant does not es- 
cape liability if he was mentally capable of 
appreciating either the immorality or the 
illegality of his conduct. 

In establishing the criteria, patterned 
to an extent after M'Naghten, the Com- 
mission was not unmindful of the severe 
criticism M'Naghten has received from 
legal, medical, and philosophical experts, 
and recognizes that some of the same 
criticisms are applicable to § 5-2-3 12(a). 
Still, while criticisms of M'Naghten 
abound, theoretically and constitutionally 
sound pragmatic suggestions for dealing 
with the problem are rare. Complete 
abandonment of the insanity defense, se- 
riously suggested by many, would present 
thorny "due process" problems. Leaving 
the matter entirely up to the jury to de- 
termine "whether at the time of the act 
the accused was suffering from a disease 
of the mind to such a degree that he ought 
not to be held responsible" {Report, Royal 
Commission on Capital Punishment, 
§ 333 at 116 (1953)) would allow in the 
opinion of the Commission too much un- 
fettered discretion to the trier of the fact. 
The Durham rule (Durham v. United 
States, 214 F.2d 862 (D.C. Cir. 1954)) has 
been specifically rejected as an acceptable 
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alternative by practically all states that 
have faced the issue, including Arkansas. 
Stewart v. State, 233 Ark. 458, 345 S.W.2d 
472 (1961). The District of Columbia itself 
has recently abandoned Durham. United 
States v. Brawner, 471 F.2d 969 (D.C. Cir. 
1972) (en banc). 

Likewise, the Commission was aware of 
the consideration that any change in the 
existing criteria, however slight, runs the 
risk of creating confusion by calling into 
question years of case law refining the 
existing criteria. In this instance, how- 
ever, we believe the advantages of the 
change, particularly in the area of adopt- 
ing language the jury should be able to 
comprehend and apply, outweigh 
countervailing considerations. Moreover, 
as pointed out above, the Model Penal 
Code formulation on which § 5-2-3 12(a) is 
based has already been adopted with 
slight variations in a number of other 
jurisdictions. Consequently, the courts of 
Arkansas will not be forced to interpret 
the test in a judicial vacuum but rather 
can draw on a body of case law construing 
a test stated in substantially the same 
language. 

Lack of "responsibility" is made an af- 
firmative defense, thus requiring the de- 
fendant to establish by a preponderance of 



the evidence that he met the criteria of 
§ 5-2-3 12(a) at the time of the act. In 
some jurisdictions the state is required to 
establish the defendant's mental capacity 
beyond a reasonable doubt. In others, the 
state must prove the defendant's mental 
capacity by a preponderance of the evi- 
dence. A third group of jurisdictions place 
on the defendant the burden of establish- 
ing his incapacity by a preponderance of 
the evidence. See, 20 Ark. L. Rev. 398 
(1967). The Commission felt the latter 
alternative to be the sounder approach 
due primarily to considerations of (1) the 
presumption of sanity and (2) the unique 
control the accused may have over inquir- 
ies into, and determinations of, his mental 
state. 

Section 5-2-3 12(b) is designed to bar the 
so-called psychopathic or sociopathic per- 
sonality from utilizing the insanity de- 
fense, when the only evidence of mental 
illness is repeated criminal conduct. With 
the medical profession unable to agree on 
whether for medical purposes these per- 
sonality types should be classified as men- 
tally ill, the Commission felt it wise to 
state that for the purpose of determining 
the defendant's responsibility, these per- 
sonality types should not be considered to 
possess a "mental disease or defect." 



1988 Supplementary Commentary to § 5-2-312 



When this section was originally 
drafted, there appeared to be no constitu- 
tional obstacle to denominating lack of 
capacity due to mental disease or defect as 
an affirmative defense, thereby placing 
upon the defendant the burden of proving 
by a preponderance of the evidence that 
he was insane at the time of the act. Since 
the United States Supreme Court had 
upheld in Leland v. Oregon, 343 U.S. 790 
(1952) an Oregon statute requiring the 
defendant to prove insanity beyond a rea- 
sonable doubt, a statute imposing the less 
onerous burden of proving the defense by 
a mere preponderance of the evidence was 
thought to present no problems. 

Shortly after the adoption of the Code, 
however, the United States Supreme 
Court invalidated a Maine statute that 
placed upon a defendant charged with 
homicide the burden of proving by a pre- 
ponderance of the evidence that the kill- 
ing had occurred in the heat of passion on 
sudden provocation in order to reduce 



what would otherwise be murder to man- 
slaughter. Mullaney v. Wilbur, 421 U.S. 
684 (1975). Chief Justice Burger and Jus- 
tice Rehnquist joined in a concurring opin- 
ion expressing their understanding that 
Mullaney did not overrule Leland. They 
distinguished the Maine statute, which 
defined the elements of an offense includ- 
ing the culpable mental state required 
and then shifted to the defendant the 
burden of proof on the culpable mental 
state, from the Oregon statute, which re- 
quired the state to prove all elements of 
the offense, including the fact that defen- 
dant acted with the required culpable 
mental state, before the jury considered 
the defendant's contention that he was 
legally insane. 421 U.S. at 705, 706. This 
understanding of the effect of Mullaney on 
Leland was endorsed by the Court in 
Patterson v. New York, 432 U.S. 197 
(1977), which involved a New York statute 
that permitted a person accused of mur- 
der to raise as an affirmative defense that 
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he acted under the influence of extreme 
emotional disturbance for which there 
was a reasonable excuse or explanation. 
The majority opinion put to rest any doubt 
as to the constitutionality of a statute that 
requires a defendant to prove his insanity 
at the time of the act by a preponderance 
of the evidence: 

Subsequently, the Court confirmed 
that it remained constitutional to 
burden the defendant with proving 
his insanity defense when it dis- 
missed, as not raising a substantial 
federal question, a case in which the 
appellant specifically challenged the 
continuing validity of Leland v. Ore- 
gon. This occurred in Rivera v. Dela- 
ware, 429 U.S. 877, 97 S.Ct. 226, 50 
L.Ed.2d 160 (1976), an appeal from a 
Delaware conviction which, in reli- 
ance on Leland, had been affirmed by 
the Delaware Supreme Court over the 
claim that the Delaware statute was 
unconstitutional because it burdened 
the defendant with proving his affir- 
mative defense of insanity by a pre- 
ponderance of the evidence. The claim 
in this Court was that Leland, had 
been overruled by Winship and 
Mullaney. We dismissed as not pre- 
senting a substantial federal ques- 
tion. 

432 U.S. at 205. 

When in 1979 a defendant challenged 
the Code's treatment of insanity as an 
affirmative defense, the Arkansas Su- 
preme Court had little trouble dismissing 
the argument on the basis of the quoted 
language from Patterson. Andrews v. 
State, 265 Ark. 390, 578 S.W2d 585 
(1979). See, also, Stanley v. Mabry, 596 
F.2d 332 (8th Cir. 1979), cert, denied, 444 
U.S. 946 (1979). 

See AMCI 4009. 

Entitlement to Instruction 

The law is unclear about the quantum 
of evidence that must be adduced before 
the right to an instruction on insanity 
arises. Prior to adoption of the new § 5-2- 
312 standard in the 1976 criminal code, 
the Arkansas Supreme Court had ruled 
that where State Hospital physicians had 
opined that claimant had a "schizoid per- 
sonality'' but knew the difference between 
right and wrong, appellant was entitled to 



an instruction. Smith v. State, 240 Ark. 
726, 401 S.W.2d 749 (1966). There was 
also testimony by a deputy sheriff and 
appellant's parents that he was not a 
normal person. 

Recently, the Arkansas Court of Appeals 
went the other way in a case presenting 
similar facts. In Briggs v. State, 18 Ark. 
App. 292, 715 S.W.2d 223 (1986), appel- 
lant presented expert testimony that he 
had been diagnosed at a Veterans Admin- 
istration Hospital as having a post-trau- 
matic stress syndrome. He was in fact 
being treated for this. His symptoms in- 
cluded depression, suicidal ideation, and 
flashbacks from Vietnam combat experi- 
ences. Appellant's wife testified that he 
gave away things, including their chil- 
dren's bicycles, because of an unreason- 
able need to be accepted and liked by 
others. Appellant had recently yielded to 
entreaties of an undercover agent wanting 
him to sell her cocaine. 

Appellant relied on Hall v. State, 286 
Ark. 52, 689 S.W.2d 524 (1985) in which 
the Arkansas Supreme Court found that it 
was error to refuse an instruction where 
there was the slightest evidence to war- 
rant it. The Court of Appeals found that 
Hall v. State applied only to instructions 
on lesser included offenses. It went on to 
point out that appellant's expert witness 
testified that he understood right from 
wrong. The significance of this is unclear, 
the "right from wrong" test having been 
abolished. The court concluded that "ap- 
pellant simply failed to produce enough 
evidence to justify his proffered jury in- 
struction on mental disease or defect." Id. 
at 298, 715 S.W.2d at 226. 

Neither the Smith opinion nor the 
Briggs case articulates a standard to be 
used by the trial court in ascertaining 
whether an instruction should be given in 
the face of conflicting evidence. Since the 
defendant has the burden of proving the 
affirmative defense by a preponderance of 
the evidence, the better practice would 
appear to call for the trial court to submit 
an instruction to the jury even in ques- 
tionable cases, unless it finds that no 
reasonable jury could conceivably make 
the requested finding under any circum- 
stances. 
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Original Commentary to § 5-2-313 



This section is patterned after M.P.C. 
§ 4.07. Under this section in cases of 
extreme mental disease or defect where 
the lack of responsibility on the part of the 
defendant is clear, a trial can be avoided 
and the defendant can be hospitalized 



under the provisions of § 5-2-314, infra, 
relating to hospitalization following an 
acquittal on grounds of mental illness. 
The desirability of such a procedure is self 
evident. 



Original Commentary to § 5-2-314 



This section deals with the disposition 
of an individual who is acquitted on 
grounds of mental disease or defect. 

The Commission rejected the procedure 
followed in about a dozen states of com- 
mitting all persons found not guilty by 
reason of a mental illness automatically to 
a mental institution. See, Lewin, Disposi- 
tion of the Irresponsible: Protection Fol- 
lowing Commitment, 66 Mich. L. Rev. 721 
(1968). While the Commission recognized 
that hospitalization would probably be 
desirable in most cases, it did not want to 
rule out the possibility of release following 
acquittal in the appropriate fact situation. 
It was also influenced by the possible 
unconstitutionality of a procedure 
whereby a person acquitted of a crime is 
committed indefinitely to custodial care 
without any judicial determination of 
need for such treatment. See Bolton v. 
Harris, 395 F.2d 642 (D.C. Cir. 1968), 
interpreting Baxstrom v. Herold, 383 U.S. 
107, 86 S. Ct. 760, 15 L. Ed. 2d 620 (1966). 
On the other hand, the Commission re- 
jected the suggestion that all defendants 
found not guilty by reason of mental ill- 
ness be hospitalized, if at all, under nor- 
mal civil commitment laws. While an at- 
tractive theoretical argument can be 
made for that approach it must be recog- 
nized that the defendant has committed 
an anti-social act for which he would have 
received punishment but for the jury's 



belief as to his mental illness. Therefore 
the Commission felt it was appropriate to 
create a special hospitalization procedure 
for persons falling into this class. Subsec- 
tion (1) places on the trial court the re- 
sponsibility for deciding in each case 
whether the defendant should be hospital- 
ized, released, or released on conditions. 
This approach is consistent with pre-ex- 
isting Arkansas law. Ark. Stat. Ann. § 59- 
411 (Repl. 1971). 

Subsection (1) also addresses itself to 
the criteria to be utilized by the court in 
making the disposition decision, an issue 
that has received relatively little atten- 
tion in any jurisdiction. Pre-existing Ar- 
kansas law was vague on this point, re- 
quiring only that the judge find "probable 
cause" for the hospitalization. Ark. Stat. 
Ann. § 59-416 (Repl. 1971). The Commis- 
sion concluded that the criteria for invol- 
untary hospitalization of a person acquit- 
ted by reason of insanity should be (1) 
dangerousness and (2) mental disease or 
defect. 

Under § 5-2-314, the court is not re- 
quired to hold a separate post-acquittal 
hearing on the question of hospitalization. 
In a good number of cases the medical 
report submitted in accordance with § 5- 
2-305 or the trial itself will have gener- 
ated sufficient information on which to 
make the disposition decision. 



1988 Supplementary Commentary to § 5-2-314 



As indicated in the original Commen- 
tary to this section, the drafters rejected a 
procedure whereby a person acquitted on 
the grounds of insanity would be automat- 
ically committed to a mental institution as 
well as a procedure whereby such persons 
would be committed only under civil com- 
mitment laws. Instead, the original Code 
allowed the circuit court to order commit- 



ment upon a determination that the de- 
fendant "is affected by mental disease or 
defect and that he presents a risk of 
danger to himself or the person or prop- 
erty of others." The constitutionality of the 
Code approach was confirmed in Jones v. 
United States, _ U.S. _, 103 S.Ct. 3043 
(1983), where the court held that acquittal 
by reason of insanity justified an indefi- 
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nite commitment until the defendant re- 
gained his sanity and was no longer a 
danger to himself or society. 

Shortly before Jones was decided, the 
General Assembly passed Act 917 of 1983, 
which amended § 5-2-314 to provide that 
a commitment by the circuit court follow- 
ing an acquittal on the grounds of insanity 
was limited to 30 days during which time 
the Director of the State Hospital must 
initiate a commitment proceeding in pro- 
bate court if he determines that the defen- 
dant is still affected by mental disease or 
defect and presents a danger to himself or 
others. If the probate court agrees that the 
defendant is still affected by mental dis- 
ease or defect and still presents a risk of 
danger to himself or the person or prop- 
erty of others, it can order commitment as 
provided in the civil commitment statute, 
Ark. Stat. Ann. § 59-401 et seq. [§ 20-47- 
201 et seq.] The reason for adopting the 
civil commitment approach specifically re- 
jected in the original Code is not clear. 
Although civil commitment following an 
acquittal by reason of insanity is not re- 
quired by the United States Constitution, 
it may well be required by the Arkansas 
Constitution. Article 7, § 34 and Amend- 
ment 34 of the Arkansas Constitution 
vests jurisdiction over persons of unsound 
mind in the probate court. Baker v. Young, 
121 Ark. 537, 182 S.W. 279 (1915), held 
that circuit courts have limited jurisdic- 
tion over insane persons incident to the 
exercise of their criminal jurisdiction. An 
acquittal by reason of insanity provides a 
basis for admission of the person to the 
State Hospital. "It does not constitute an 
adjudication of the present insanity of the 
person charged, but merely prima facie 
evidence of that fact upon which the ac- 
cused may be held until the question of his 
insanity can be adjudicated in a court 
exercising exclusive jurisdiction over such 
matters." 121 Ark. at 540, 182 S.W. at 280. 
Section 5-2-314, as amended by Act 917 of 
1983, more closely reflects the division of 
jurisdiction between circuit and probate 
courts mandated by Baker v. Young than 
did the original § 5-2-314. 

Baker v. Young has been qualified by 
two decisions issued since the enactment 
of the Code. In Stover v. Hamilton, 270 
Ark. 310, 604 S.W.2d 934 (1980), a defen- 
dant who had been acquitted by the 
Franklin County Circuit Court pursuant 
to § 5-2-313 was committed by the court 



pursuant to § 5-2-314 to the state hospi- 
tal. The defendant then filed a petition for 
writ of habeas corpus in the Pulaski 
County Chancery Court seeking release 
on the grounds that the Franklin County 
Circuit Court had no jurisdiction to order 
his committal. The Pulaski County Chan- 
cery Court ruled that the circuit court had 
jurisdiction to order the commitment and 
denied the petition. The Supreme Court 
held that the one year limitation of § 5-2- 
310 applicable to circuit court commit- 
ments following a determination that the 
defendant was not fit to proceed was like- 
wise applicable to a circuit commitment 
following an acquittal by reason of insan- 
ity. In its opinion, the court stated that the 
circuit court should have committed the 
defendant pursuant to the civil commit- 
ment statute rather than § 5-2-314. This 
did not affect the validity of the commit- 
ment since "(t)he trial court simply em- 
ployed the wrong statute to do what it had 
the right to do under another statute." 270 
Ark. at 315, 604 S.W.2d at 937. This 
language implies that Baker v. Young is no 
longer good law. Compare the dissent in 
Stover v. Hamilton, which found Baker v. 
Young to be indistinguishable. 

In Schock v. Thomas, 274 Ark. 493, 625 
S.W.2d 521 (1981), the court acknowl- 
edged the apparent conflict between Sto- 
ver v. Hamilton and Baker v. Young but 
then proceeded to reconcile the two cases: 

But the difference (between the two 
cases) is more of form than of sub- 
stance, for effectually the cases are 
not inconsistent: both agree that the 
circuit court is not lacking in jurisdic- 
tion to commit in the first instance an 
individual who has been: (1) tried and 
found not guilty by reason of insanity, 
(2) acquitted without trial because of 
mental illness, or (3) found unable by 
reason of mental illness to assist in 
his defense but without dismissal of 
the charges. . . . Both Stover and 
Baker hold that aside from the initial 
circuit court commitment, jurisdic- 
tion belongs to probate court and that 
either the State Hospital or the indi- 
vidual can initiate civil proceedings to 
have his sanity adjudged. In either 
case, jurisdiction lies in the probate 
court. 

274 Ark. at 499, 625 S.W.2d at 524. 

The court in Schock v. Thomas went on 
to hold that an individual committed by 
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the circuit court who had not had his 
insanity adjudicated by the probate court 
within one year of the commitment was 
entitled to be released. As indicated by the 
discussion above, this one year period has 
now been shortened to thirty days, at least 
in the case of a commitment by the circuit 
court pursuant to §§ 5-2-314 or 5-2-313 
following an acquittal by reason of insan- 
ity. Since no corresponding change was 
made to that section of the Code prescrib- 
ing the procedure for commitments follow- 
ing a determination that a person lacks 
fitness to proceed (§ 5-2-310), the one 
year limitation may still apply to such 
commitments. 

A defendant is not entitled to an in- 
struction explaining to the jury the alter- 



natives available to the trial court under 
§ 5-2-314 following an acquittal by reason 
of mental disease or defect. Curry v. State, 
271 Ark. 913, 611 S.W.2d 745 (1981). See, 
also, Couch v. State, 27 '4 Ark. 29, 621 
S.W.2d 694 (1981). A conviction was re- 
versed, however, when the trial court 
made remarks that might have led the 
jury to believe that an acquittal meant 
that the defendant would go free. Love v. 
State, 281 Ark. 379, 664 S.W. 457 (1984) 
("The jury is not to be told the options 
available to the court when a defendant is 
found not guilty by reason of mental dis- 
ease or defect and it is equally impermis- 
sible to comment on one of the alterna- 
tives, as it would be to comment on all of 
them." Id. at 382, 664 S.W.2d at 459.) 



Original Commentary to § 5-2-315 



This section, dealing with release from 
the hospital of persons committed under 
§ 5-2-314, makes a sharp departure from 
prior authority. Under pre-existing Ar- 
kansas law, the decision as to whether to 
release patients falling into this legal cat- 
egory was left to the director of the state 
hospital. Ark. Stat. Ann. §§ 59-409, 413 
(Repl. 1971). Section 5-2-315 places the 
release decision in the hands of the circuit 
court from which the defendant was com- 
mitted. The Commission rejected the ar- 
gument that the release procedures for 
persons committed under § 5-2-314, 
should be exactly the same as the release 
procedures for persons hospitalized under 
the civil commitment statutes. The Com- 
mission recognized that a constitutional 
argument might exist for such consistent 
treatment (Cf., Baxstrom v. Herold, 383 



U.S. 107, 86 S. Ct. 760, 15 L. Ed. 2d 620 
(1966)), but absent a definitive holding by 
the United States Supreme Court on the 
matter, the Commission believed a differ- 
ent release procedure could be justified on 
the same considerations that justified a 
separate commitment procedure. See, 
Commentary to § 5-2-314, supra. 

Either the director of the state hospital 
or the patient may initiate the release 
procedures established by § 5-2-315. 
However, subsection (b) places some sharp 
limitations on the frequency with which a 
patient can litigate the release issue. 

The remaining subsections of § 5-2-315 
setting out the procedures to be utilized by 
the court, the criteria for release, and the 
dispositional alternatives available to the 
court, are self-explanatory. 



1988 Supplementary Commentary to § 5-2-315 



Since thirty days is now the maximum 
period that a person can be committed to 
the State Hospital pursuant to § 5-2-314, 
it is unlikely that the release procedures 
described in this section will be employed 
in the future. Any detention by the State 
Hospital beyond the 30 day period must 



be pursuant to a civil commitment by the 
probate court. Although a subsequent ap- 
plication for release should be made to the 
probate court, it is not clear whether the 
release is controlled by this section or by 
Ark. Stat. Ann. §§ 20-47-202 et seq. 
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Subsection (a) establishes a procedure 
for modifying or terminating the "condi- 
tional release" authorized by §§ 5-2-314, 
-315. 

Subsection (b) is a limitation on the 
state's right to hospitalize a person subse- 
quent to a "conditional release." Such hos- 
pitalization must take place within five 



years of the initial conditional release 
order. The Commission believed it unwise 
and unfair to subject an individual to the 
special commitment procedures estab- 
lished by §§ 5-2-314, -315 for an indefinite 
period of time. Dangerous persons can 
always be hospitalized under the civil 
commitment statutes. 



Original Commentary to § 5-2-402 



Subchapter 4 is concerned with imposi- 
tion of criminal liability on one individual 
as a result of another person's conduct. 
Subchapters 4 and 5 and subchapter 2 of 
chapter 3, taken together, describe most 
situations where accountability flows 
from the behavior of a person other than 
the defendant. 

Section 5-2-401 establishes the proposi- 
tion that one person may commit an of- 
fense through conduct of another. Section 
5-2-402 elaborates upon the principle of 
vicarious liability by providing that it may 
be occasioned in three different ways. 

Subsection 5-2-402(1) affirms liability 
in those cases where a statute imposes 
extraordinary accountability for conduct 
of another. Apparently, such liability ac- 
crued under pre-existing law. See, for in- 
stance, Ark. Stat. Ann. § 48-901 (Repl. 
1964), having to do with certain unlawful 
transactions involving alcoholic bever- 
ages. See, also, Mogler v. State, 47 Ark. 
109, 14 S.W. 473 (1886); Edgar v. State, 45 
Ark. 356 (1885). Cf, Beane v. State, 72 
Ark. 368, 80 S.W. 573 (1904); Cloud v. 
State, 36 Ark. 151(1880). 

Subsection (2) announces the basic 
principle of accomplice liability, the na- 
ture and extent of which is delineated by 
§ 5-2-403. 

Subsection (3) "is based upon the uni- 
versally acknowledged principle that one 
is no less guilty of the commission of a 
crime because he uses the overt behavior 



of an innocent or irresponsible agent." 
M.RC. § 2.96(2)(a), Comment at 13 (Tent. 
Draft No. 1, 1953). Cf., § 41-304(3), infra. 
The concept of accessorial liability is, of 
course, not a novel one. Arkansas formerly 
had a statute framed broadly indeed. See 
prior authority previously found at Ark. 
Stat. Ann. § 41-119 (Repl. 1964). For cer- 
tain purposes including that of punish- 
ment, the distinction between "accessories 
before the fact" and "principals" was abol- 
ished some time ago. See prior authority 
previously found at Ark. Stat. Ann. § 41- 
118 (Repl. 1964). With certain qualifica- 
tions accessories "after the fact" were ear- 
lier also punished as "principals." See 
prior authority previously found at Ark. 
Stat. Ann. §§ 41-120, 41-121 (Repl. 1964). 
Liability under the latter theory is abro- 
gated by the Code, since the type of con- 
duct formerly described in § 41-120 now 
constitutes a distinct offense under Chap- 
ter 54 (Obstructing governmental opera- 
tions). The Code approach acknowledges 
that "behavior [giving rise to such acces- 
sory liability] is an interference with the 
administration of justice and should be 
dealt with as such, not as a basis of 
complicity in crimes that by hypothesis 
have been previously committed before 
the actor takes part." Commentary to 
§§ 401-425, Proposed Michigan Code at 
44. 

Compiler's Note. For 1983-1988 Sup- 
plementary Commentary, see § 5-2-403. 



1988 Supplementary Commentary to § 5-2-402 



Former Jeopardy Rule Bars Second Trial 
After Insufficient Corroboration at First 
Trial 
The Arkansas Supreme Court has held 

that dismissal is the only constitutional 



remedy where the State produces evi- 
dence insufficient to convict due to lack of 
corroboration of an accomplice. Foster v. 
State, 290 Ark. 495, 722 S.W2d 869 
(1987); Pollard v. State, 264 Ark. 753, 574 
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S.W.2d 656 (1978). See, also, Burks v. 
United States, 437 U.S. 1 (1978) and 



Greene v. Massey, 437 U.S. 19 (1978). 
See Ark. Code Ann. § 16-89-111 (1987). 



Original Commentary to § 5-2-403 



This section sets out the conditions giv- 
ing rise to accomplice liability. It is cast in 
terms of acts and culpable mental states, 
setting these out with much greater defi- 
niteness than did old law previously codi- 
fied as Ark. Stat. Ann. § 41-119 (Repl. 
1964). Purposeful conduct calculated to 
promote or facilitate the commission of a 
crime is required for liability. Liability 
accrues only where a crime is committed, 
although the precise means of its commis- 
sion need not be predetermined. Where a 
particular method is agreed upon before- 
hand, liability is not contingent on adher- 
ence to that method, so long as the offense 
is committed. See, e.g., Karnes v. State, 
159 Ark. 240, 252 S.W. 1 (1923). Further, 
it should be noted that § 5-2-403 is not 
intended to affect established authority 
permitting imputation of intent or pur- 
pose respecting conduct constituting a col- 
lateral offense. 

"One who intentionally aids the 
achievement of an illegal end may be said 
to have intended whatever means, may be 
employed, insofar as they constitute or 
result in the commission of an offense 
fairly envisaged in the achievement of the 
illegal end. But when a wholly different 
crime has been committed, involving con- 
duct not in the range of contemplation, the 
accomplice is not liable for such conduct." 
Commentary to § 415, Proposed Michigan 
Code at 47; see, also, M.P.C. § 2.06, Com- 
ment at 24; (Tent. Draft No. 1, 1955). Cf., 
Bosnick v. State, 248 Ark. 846, 454 S.W.2d 
311 (1970); Johnson v. State, 252 Ark. 
1113, 482 S.W.2d 600 (1972). 

If the crime actually committed is a 
greater inclusive offense of the offense 
planned, accomplice liability respecting 
the intended lesser included offense at- 
taches in connection with the aider or 
advisor. Exemplary of the latter principle 
is the following hypothetical: A has the 
purpose of aiding B in the commission of a 
battery upon C. Accordingly, A drives B to 
the scene of the proposed offense. B de- 
cides not to adhere to the plan previously 
agreed upon. Instead, he murders C. As- 
suming A could not have reasonably envis- 
aged the shooting, he is not an accomplice 



to murder. He is, however, an accomplice 
in the appropriate lesser included offense 
of battery. 

This result is consistent with that 
reached by the majority rule. Earlier Ar- 
kansas law was unclear but was perhaps 
in accord. See, e.g., Dorsey v. State, 219 
Ark. 101, 240 S.W.2d 30 (1951); and Boone 
v. State, 176 Ark. 1003, 5 S.W.2d 322 
(1928). 

Subsection (a)(1) addresses the situa- 
tion where one person solicits, advises, 
encourages, or coerces another to commit 
an offense that is in fact subsequently 
committed. Subsection (a)(2) imposes lia- 
bility when a person aids, agrees to aid, or 
attempts to aid another person in the 
commission of an offense and, where 
again, the offense contemplated, or one 
that is a natural or probable consequence 
of that offense, is committed. 

Both subsections are drawn from 
former Arkansas authority — prior § 41- 
119 (Repl. 1964) — and the Model Penal 
Code. 

"The most important point at which the 
[Code] diverges from the language of the 
courts [see, Boone and Dorsey, supra] is 
that it does not make 'conspiracy', as such, 
a basis of complicity in substantive of- 
fenses committed in furtherance of its 
aims. It asks, instead . . . more specific 
questions about the behavior charged to 
constitute complicity such as whether the 
defendant commanded, encouraged, aided 
or agreed to aid in the commission of the 
crime. 

"The reason for this treatment is that 
there appears to be no other or no better 
way to confine within reasonable limits 
the scope of liability to which conspiracy 
may theoretically give rise." M.P.C. 
§ 2.04(3)(a), Comment at 20, 21 (Tent. 
Draft No. 1, 1953). 

Subsection (a) requires that an accom- 
plice have the purpose of promoting or 
facilitating the commission of an offense. 
Subsection (b) acknowledges that accom- 
plice liability may accrue even though it 
was not the actor's purpose to commit an 
offense. It applies when an essential ele- 
ment of an offense is causing a particular 
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result. The offenses most likely to be af- 
fected are homicide, where causing a 
death is an essential element, and battery, 
where causing physical injury is an essen- 
tial element. Subsection (b) imposes liabil- 
ity on the person who acts with respect to 
a prohibited result with the culpable men- 
tal state otherwise required to commit the 
offense. Its function can be illustrated by 
the following hypothetical: A loans his 



automobile to B, who is intoxicated and 
obviously incapable of driving. B strikes 
and kills a pedestrian. A is not an accom- 
plice to the homicide under subsection (1) 
since he did not intend to cause the death 
of anyone. However, A would be guilty as 
an accomplice to negligent homicide (§ 5- 
10-105), or manslaughter (§ 5-10-104), if 
the jury determined that he was negligent 
or reckless with respect to the death. 



1988 Supplementary Commentary to § 5-2-403 



None of these sections has been 
amended. Their functions are described in 
the original commentary to §§ 5-2-401 to 
5-2-403. 

Basis of Accomplice Liability 

The cases disclose only one develop- 
ment that might be characterized as sur- 
prising. Williams v. State, 267 Ark. 527, 
593 S.W.2d 8 (1979), upholding the convic- 
tion of appellant for first degree battery 
upon her ten-month old daughter, con- 
tains language which could be misread to 
hint at broad liability based upon knowl- 
edge of circumstances constituting an of- 
fense: 

The first error alleged is a lack of 
evidence to support the jury's finding 
of guilt. At the time of the alleged 
abuse, Gloria Williams was living 
with a man named Grady Madison. 
The medical testimony was that the 
child had suffered from child abuse. 
Williams denied abusing the child in 
any way and suggested that perhaps 
the child had fallen, or as Madison 
told her, that she had been burned 
from boiling water. Most of the evi- 
dence was circumstantial but there 
was sufficient evidence to support the 
jury's findings that Williams had 
abused the child. We no longer distin- 
guish between an accessory and the 
principal, Ark. Stat. Ann. § 41-301, et 
seq. (Repl. 1977) (§ 5-2-401), and 
there is no doubt that she could not 
have been around the child without 
knowing of the injuries. Compare, 
Limber v. State, 264 Ark. 479, 572 
S.W.2d 402 (1978). Furthermore, 
there is some evidence that she may 
have injured the child herself. For 
example, Madison testified that she 
grabbed the child up by an arm and a 
leg on one occasion. 

Id. at 528-29, 593 S.W2d at 9. 



Since guilt through knowledge absent "the 
purpose of promoting or facilitating the 
commission of an offense" or "acting with 
respect to a result with the kind of culpa- 
bility sufficient for the commission of the 
offense" has no basis under § 5-2-403, the 
Court's comment about appellant's 
"knowledge" is puzzling. One might con- 
clude that the language about knowledge 
of the child's condition was intended as a 
comment on the weight of the circumstan- 
tial evidence — if she knew her child was 
injured, why did she not seek medical 
attention? — were it not for the fact that 
appellant took the child to a physician for 
treatment. Nothing in Limber v. State, 
264 Ark. 479, 572 S.W.2d 402 (1978), re- 
lied upon by the Court, clarifies the appli- 
cation of § 5-2-403 to similar facts there 
or to those of Williams, supra. Compare, 
Wilson v. State, 261 Ark. 820, 552 S.W.2d 
223 (1977) (presence, negative acquies- 
cence, and passive failure to disclose 
crime do not create accomplice liability); 
Lear v. State, 278 Ark. 70, 643 S.W.2d 550 
(1982) (citing Wilson, supra with approv- 
al). 

Corroboration of Accomplice Testimony: 

Inchoate Offenses 

In Cate v. State, 270 Ark 972, 606 
S.W.2d 764 (1980), the Court dealt with 
the effect of accomplice liability of a wit- 
ness on appellant's conviction on a con- 
spiracy charge. Appellant was charged 
with criminal mischief and conspiracy to 
commit it. He was convicted of the con- 
spiracy charge. On appeal from a decision 
of the Court of Appeals not designated for 
publication (269 Ark. at xxvii), the Su- 
preme Court discussed whether a witness 
called at trial was an "accomplice," point- 
ing out that, if she were, appellant should 
have been acquitted of the conspiracy 
charge for lack of corroboration under 
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Ark. Stat. Ann. § 43-2116 (Repl. 1977). In 
so finding, the Court held that § 16-89- 
111 requires corroboration of accomplice 
testimony to sustain a conviction of a 
felony grade inchoate offense. Previously, 
this question did not arise because all 
conspiracies were misdemeanors. See 
prior law formerly found at Ark. Stat. 
Ann. §§ 41-1202 to 1203 (Repl. 1964). 
Ark. Code Ann. § 16-89-111 permits con- 
viction for a misdemeanor upon the uncor- 
roborated testimony of an accomplice. 

Defendant Charged as Principal Con- 
victed as Accomplice 
Parker v. State, 265 Ark. 315, 578 
S.W.2d 206 (1979) establishes that one 
charged as a principal has no meritorious 
objection to evidence showing, instead, 
that he was an "accomplice" where a 
proper instruction under § 5-2-403 is 
given. Also, see Andrews v. State, 262 Ark. 
190, 555 S.W.2d 224 (1977); Ruiz u. State, 
265 Ark. 875, 582 S.W.2d 915 (1979). 
See AMCI 401-403. 

Availability of Special Affirmative De- 
fenses 

Comment, The Impact of the 1976 Crim- 
inal Code on The Law of Accessorial Lia- 
bility in Arkansas, 31 Ark. L. Rev. 100, 
107-110 (1977) raises the question 
whether a defendant charged under § 5- 
2-403 as an accomplice to an offense com- 
mitted under §§ 5-10-101(a)(l), 5-10- 
102(a)(1), or 5-13-201(a)(4) can raise the 
special affirmative defenses provided by 
those sections. The Comment concludes 
that the accomplice defendant could not 
because these sections gear these defenses 
to prosecutions under these sections and 
points out that a prosecutor can eliminate 
these defenses by charging under sub- 
chapter 2 rather than under chapter 10, 
for instance. This analysis seems errone- 
ous because even if a defendant is charged 
as an "accomplice," he must also be 
charged under the statute defining the 
substantive offense. Defendants are not 
prosecutable as accomplices in the ab- 
stract. 

Liability of Accomplice Distinguished on 

Basis of Mental State 

Savannah v. State, 7 Ark. App. 161, 645 
S.W.2d 694 (1983), relying on the com- 
mentary to this section, held that one who 
aids or advises another in the planning or 
commission of robbery does not, ipso facto, 



become an accomplice to aggravated rob- 
bery committed by the person assisted. 
Where the accomplice can show that the 
offense ultimately committed by the per- 
son assisted was not one the accomplice 
could have reasonably envisaged, the ac- 
complice can only be convicted of an of- 
fense consistent with his mental state. 
Also, see § 5-2-406 and the supplemen- 
tary commentary to § 5-12-103. 
See AMCI 401, 401-D. 

Former Jeopardy Rule Bars Second Trial 

After Insufficient Corroboration First 

Trial 

The Arkansas Supreme Court has held 
that dismissal is the only constitutional 
remedy where the State produces evi- 
dence insufficient to convict due to lack of 
corroboration of an accomplice. Foster v. 
State, 290 Ark. 495, 722 S.W.2d 869 
(1987); Pollard v. State, 264 Ark. 753, 574 
S.W.2d 656 (1978). See, also, Burks v. 
United States, 437 U.S. 1 (1978) and 
Greene v. Massey, 437 U.S. 19 (1978). 

See Ark. Code Ann. § 16-89-111(1987). 

Accomplice Status Is Question of Fact 

Accomplice status is a "mixed question 
of law and fact, and the issue must be 
submitted to the jury where there is any 
evidence to support a jury's finding that 
the witness was an accomplice. ...The 
trial court should not instruct the jury 
that a witness is an accomplice as a mat- 
ter of law if there is any dispute on that 
point." Jones v. State, 15 Ark. App. 283, 
291-B, 695 S.W.2d 386, 387 (1985). 

Accomplice vs. Conspiracy Liability 

The Arkansas Court of Appeals has 
ruled that one may be an accomplice to 
conspiracy. Strickland v. State, 16 Ark. 
App. 293, 701 S.W.2d 127 (1985). 
Strickland agreed with Howell and Boyce 
to manufacture methamphetamine, a con- 
trolled substance. All contributed money 
to the scheme. Flaherty, a latecomer, also 
paid to join the operation. Shortly there- 
after he retrieved his money from 
Strickland at gunpoint. At trial on the 
charge of conspiracy to manufacture a 
controlled substance, Flaherty was held 
not to be an accomplice, and Strickland 
was convicted on the testimony of 
Flaherty and others. On appeal, 
Strickland contended that Flaherty was a 
co-conspirator and an accomplice. The 
Court of Appeals agreed and reversed the 
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conviction on grounds of lack of corrobora- 
tion. 

As for the conspiracy charge, the court 
held that Flaherty joined the conspiracy 
by contributing money and agreeing to 
participate, the payment being the requi- 
site overt act. Ark. Code Ann. § 5-3-401 
(1987). Retrieving the money was found 
insufficient to establish renunciation un- 
der Ark. Code Ann. § 5-3-405 (1987). 

The court then stated that Flaherty did 
not withdraw as an accomplice when he 
retrieved his money, holding that 
"Flaherty became an accomplice to the 
crime of conspiracy when he agreed to join 
the conspiracy and provided the funds for 
the accomplishment of its purpose." Id. at 
297, 701 S.W.2d at 129. Having become an 
accomplice, Flaherty could establish the 
§ 5-2-404(b) defense only by "terminating 
his complicity prior to the commission of 
the offense...," (§ 5-2-404(b)), the court 
said. The court interpreted the language 
"the offense" to mean the conspiracy, not 
the substantive drug offense that was the 
object of the conspiracy. Since the conspir- 
acy was ongoing, Flaherty could not pos- 
sibly terminate his complicity prior to its 
commission and therefore could not estab- 
lish the § 5-2-404(b) renunciation defense 
to the accomplice charge. Under this read- 
ing of the statute, one who joins a conspir- 
acy will never be able to renounce and 
avoid accomplice liability. The Legislature 
did not intend this result, the purpose of a 
renunciation provision being to provide an 
incentive for changing heart. 

The Court's decision on accomplice lia- 
bility turns on the language "the offense" 
in Ark. Stat. Ann. § 41-305 [§ 5-2-404] 
and in Ark. Stat. Ann. § 41-303(1) [§ 5-2- 
403]. The latter defines accomplice liabil- 
ity: 

(a) A person is an accomplice of another 
person in the commission of an of- 
fense if, with the purpose of promot- 
ing or facilitating the commission of 
an offense, he: 

(1) Solicits, advises, encourages, or 
coerces the other person to com- 
mit it; or 

(2) Aids, agrees to aid, or attempts to 
aid the other person in planning 
or committing it 

The statute imposes accomplice liability 
upon one person for the criminal conduct 
of another. It speaks in terms of completed 
offenses. Normally, one is not an accom- 



plice to an offense if, despite his encour- 
agement, no offense is committed. The 
"offense" aimed at is the substantive de- 
fense the parties agree to commit. For 
example, if A agrees to aid B to manufac- 
ture and sell drugs, A has no criminal 
liability on an accomplice theory unless B 
actually commits the offense planned. "An 
offense" is broad enough to cover lesser 
included and greater inclusive offenses as 
"offenses that follow directly and immedi- 
ately in the execution of the common pur- 
pose as one of its probable and natural 
consequences." Clark v. State, 169 Ark. 
717, 727, 276 S.W. 849, 853 (1925). See, 
also, Bosnick v. State, 248 Ark. 846, 454 
S.W.2d 311 (1970); Blann v. State, 15 Ark. 
App. 364, 695 S.W.2d 382 (1985); § 5-2- 
405(2) (convictions of different offenses 
and degrees of offenses); § 5-2-406. Sub- 
section 5-2-403(b) governs accomplice lia- 
bility for crimes such as homicide denned 
in terms of prohibited results. 

In Strickland the Court of Appeals held 
that the "offense" Flaherty was intent on 
promoting was the conspiracy, not the 
drug offense that was its object. In other 
words, the court held that by agreeing to 
aid his confederates in a drug manufac- 
turing scheme Flaherty satisfied the stat- 
ute's "promoting or facilitating the com- 
mission of an offense" requirement (§ 5-2- 
403(a)), the "offense" being the conspiracy. 
Clearly, though, Flaherty's intent for § 5- 
2-403 and § 5-2-404(b) purposes was to 
manufacture and sell drugs, not to "facil- 
itate the commission of" a conspiracy. 
Flaherty did not agree to aid anyone to 
commit "the offense" of conspiracy: he 
agreed to help manufacture and sell meth- 
amphetamine. 

It is suggested that a better reading of 
§ 5-2-403 in Strickland would have re- 
quired proof that the drug offense or a 
related offense took place as a prerequi- 
site for accomplice liability. It seems 
anomalous to hold that the same acts and 
mental states made Flaherty a member of 
a conspiracy and an accomplice to the 
same conspiracy under circumstances 
such that renunciation was a legal impos- 
sibility. This is not to say that there can 
never be accomplice liability based on an 
inchoate offense. One can be an accom- 
plice to an attempt. If A and B agree to 
murder C, and B attempts unsuccessfully 
to murder C, than A is an accomplice to 
attempted murder. But if after the agree- 
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ment and an overt act no conduct consti- 
tuting a separate offense occurs, A and B 
are co-conspirators, not accomplices. It 
distorts the purpose of the accomplice 
statute to hold that A is an accomplice of B 
with respect to the conspiracy under such 
circumstances. Since Flaherty terminated 



his complicity prior to the commission of 
the offense of manufacturing drugs, the 
court could have held that he had estab- 
lished the affirmative defense provided by 
§ 5-2-404(b)(l). See, also, Model Penal 
Code and Commentaries, American Law 
Institute § 2.06 at 295-313, 326 (1985). 



Original Commentary to § 5-2-404 



Section 5-2-404 makes available certain 
defenses that relieve one person of acces- 
sorial liability for the conduct of another. 
The discussion of the rationale underlying 
subsection (1) found at M.RC. § 204, 
Comment at 35-38 (Tent. Draft No. 1, 
1953) is here excerpted: 

"(a) It seems clear that the victim of a 
crime should not be held as an accomplice 
in its perpetration, though his conduct in 
a sense assists in the commission of the 
crime. The business man who yields to the 
extortion of a racketeer, the parent who 
paid ransom to the kidnapper, may be 
unwise or even may be thought immoral; 
to view them as involved in the commis- 
sion of the crime confounds the policy 
embodied in the provisions; it is laid 
down, wholly or in part, for their protec- 
tion. So, too, to hold the female an accom- 
plice in a statutory rape on her person 
would be inconsistent with the legislative 
purpose to protect her against her own 
weakness in consenting, the very theory of 
the crime. 

"(b) Exclusion of the victim does not 
wholly meet the problems that arise. 
Should a woman be deemed an accomplice 
when an abortion is performed upon her? 
Should the man who has intercourse with 
a prostitute be viewed as an accomplice in 
the act of prostitution, the purchaser an 
accomplice in the unlawful sale, the un- 
married party to a bigamist marriage an 
accomplice of the bigamist, the bribe giver 
an accomplice of the taker? 

"These are typical situations where con- 
flicting policies and strategies, or both, are 
involved in determining whether the nor- 
mal principles of accessorial accountabil- 
ity ought to apply. One factor that has 
weighed with some state courts is that 
affirming liability makes applicable the 
requirement that testimony be corrobo- 
rated; the consequence may be to diminish 
rather than enhance the law's effective- 
ness by making any convictions unduly 



difficult. More than this, however, is in- 
volved. In situations like prostitution, pro- 
hibition, even abortion, there is an ambiv- 
alence in public attitude that makes 
enforcement very difficult at best; if liabil- 
ity is pressed to its logical extent, public 
support may be wholly lost. Yet to trust 
only to the discretion of prosecutors 
makes for anarchical diversity and enlists 
sympathy for those against whom prose- 
cution may be launched. 

"To seek a systematic legislative resolu- 
tion of these issues seems a hopeless ef- 
fort; the problem must be faced and 
weighed as it arises in each situation. 
What is common to these cases is, how- 
ever, that the question is before the legis- 
lature when it defines the individual de- 
fense involved. No one can draft a 
prohibition of 'adultery' without aware- 
ness that two parties to the conduct nec- 
essarily be involved. It is proposed, there- 
fore, that in such cases the general section 
on complicity be made inapplicable leav- 
ing to the definition of the crime itself the 
selective judgment that must be made. If 
legislators know that buyers will not be 
viewed as accomplices in sales unless the 
statute indicates that this behavior is in- 
cluded in the prohibition, they will focus 
on the problem as they frame the defini- 
tion of the crime. And since the exception 
is confined to behavior 'inevitable incident 
to' the commission of the crime, the prob- 
lem, we repeat, inescapably presents itself 
in defining the crime. 

"This method of treatment might be 
unacceptable in legislating on accomplices 
for an established system, where the leg- 
islature may or may not have dealt with 
the issue in particular definitions and will 
not have been consistent in its practice. 
But in a model code or general revision, 
former legislative practice appears imma- 
terial; the problem may be faced as each 
branch of the work proceeds." 

So, under § 5-2-404, unless the defini- 



70 



CRIMINAL CODE 



tion of the crime provides otherwise, a 
"victim" does not become an accomplice 
because of whatever aid he might have 
rendered in the commission of the offense. 
The same protection is extended by § 5-2- 
404(a)(2) to persons who are not victims 
but whose conduct is inevitably incident 
to the commission of the offense. Perhaps 
the most common effect of this subsection 
will be to relieve the undercover law en- 
forcement officer of accomplice liability for 
conduct designed to procure evidence — 
e.g., purchasing drugs. See, also, 30 
Am.Jur.2d Evidence § 1150 (Feigned Ac- 
complices) (1967); § 5-2-603(1); and Com- 
mentary, infra. 

Subsection (b) provides an affirmative 
defense. One who has already engaged in 
conduct sufficient to create accomplice li- 
ability upon the occurrence of the offense 



may in the time interval before its com- 
mission avoid liability, but only in the 
explicitly designated fashions set out dis- 
junctively by (b)(l)-(c). 

First he may deprive his complicity of 
effectiveness. This might be accomplished 
in a number of ways, depending on the 
offense involved. If he has agreed to drive 
the getaway car, he must announce to his 
cohorts that the deal is off. If, on the other 
hand, he has provided weapons, he must 
get them back. 

Otherwise, he must either give timely 
notice to appropriate law enforcement au- 
thorities or make some other good faith 
effort to prevent the crime's commission. 
What sort of effort will suffice is difficult of 
articulation in statutory form. Conse- 
quently, this aspect of the defense is left to 
judicial interpretation and definition. 



1988 Supplementary Commentary to § 5-2-404 



Judicial interpretations of this section 
are in accord with the original commen- 
tary. See, for example, Brizendine v. State, 
4 Ark. App. 19, 627 S.W.2d 26 (1982) (drug 
purchaser not accomplice of seller). Also, 
to the same effect, see Long v. State, 260 
Ark. 417, 542 S.W.2d 742 (1976). 

Section 5-2-404(a)(2) Exception Not Nulli- 
fied by Allegation of Bias 
In Brizendine v. State, 4 Ark. App. 19, 
627 S.W.2d 26 (1982), the Court was ap- 
parently asked to find § 5-2-404(a)(2) in- 
applicable in determining the accomplice 
liability of a drug purchaser who was an 
undercover police officer, but theory being 
that an officer's "bust record" and the 
possibility of promotion prevent him from 
being a disinterested witness. The Court, 
relying upon Sweatt v. State, 251 Ark. 650, 
473 S.W.2d 913 (1971) and § 5-2-603(a) as 
well as the commentary thereto, rejected 
appellant's arguments after considering 
public policy and the legislative intent 
underlying the section. 
See AMCI 4101. 

"Victim" and "Inevitably Incident" Exclu- 
sions 

In Camp v. State, 288 Ark. 269, 704 
S.W.2d 617 (1986), the Court affirmed the 
incest conviction of appellant for having 
sexual intercourse with his sixteen year 
old stepdaughter. Appellant argued that 
his stepdaughter consented. This being 



the case and because she was sixteen 
years old, she could have also been 
charged with incest under Ark. Code Ann. 
§ 5-26-202 (1987), he contended. There- 
fore, he argued, she was an accomplice 
whose testimony must be corroborated 
under Ark. Code Ann. § 16-89-111 (1987). 
Finding that the evidence justified the 
conclusion that the stepdaughter did not 
consent, the Court dismissed appellant's 
arguments in this regard, concluding that 
she was a victim under § 5-2-404(a)(l). 
The court did not go further to indicate 
what it would have concluded had it found 
that the sixteen-year-old stepdaughter 
consented. In particular, the Court did not 
indicate whether, based on the age differ- 
ential and the lesser culpability of a six- 
teen-year-old, it would be appropriate to 
find that her conduct was "inevitably inci- 
dent" to the commission of the offense and 
hold that she was not an accomplice. § 5- 
2-404(a)(2). Also, see original commen- 
tary. 

Accomplice vs. Conspiracy Liability 

The Arkansas Court of Appeals has 
ruled that one may be an accomplice to 
conspiracy. Strickland v. State, 16 Ark. 
App. 293, 701 S.W.2d 127 (1985). 
Strickland agreed with Howell and Boyce 
to manufacture methamphetamine, a con- 
trolled substance. All contributed money 
to the scheme. Flaherty, a latecomer, also 
paid to join the operation. Shortly there- 
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after he retrieved his money from 
Strickland at gunpoint. At trial on the 
charge of conspiracy to manufacture a 
controlled substance, Flaherty was held 
not to be an accomplice, and Strickland 
was convicted on the testimony of 
Flaherty and others. On appeal, 
Strickland contended that Flaherty was a 
co-conspirator and an accomplice. The 
Court of Appeals agreed and reversed the 
conviction on grounds of lack of corrobora- 
tion. 

As for the conspiracy charge, the court 
held that Flaherty joined the conspiracy 
by contributing money and agreeing to 
participate, the payment being the requi- 
site overt act. Ark. Code Ann. § 5-3-401 
(1987). Retrieving the money was found 
insufficient to establish renunciation un- 
der Ark. Code Ann. § 5-3-405 (1987). 

The court then stated that Flaherty did 
not withdraw as an accomplice when he 
retrieved his money, holding that 
"Flaherty became an accomplice to the 
crime of conspiracy when he agreed to join 
the conspiracy and provided the funds for 
the accomplishment of its purpose." Id. at 
297, 701 S.W.2d at 129. Having become an 
accomplice, Flaherty could establish the 
§ 5-2-404(b) defense only by "terminating 
his complicity prior to the commission of 
the offense...," (§ 5-2-404(b)), the court 
said. The court interpreted the language 
"the offense" to mean the conspiracy, not 
the substantive drug offense that was the 
object of the conspiracy. Since the conspir- 
acy was ongoing, Flaherty could not pos- 
sibly terminate his complicity prior to its 
commission and therefore could not estab- 
lish the § 5-2-404(b) renunciation defense 
to the accomplice charge. Under this read- 
ing of the statute, one who joins a conspir- 
acy will never be able to renounce and 
avoid accomplice liability. The Legislature 
did not intend this result, the purpose of a 
renunciation provision being to provide an 
incentive for changing heart. 

The Court's decision on accomplice lia- 
bility turns on the language "the offense" 
in Ark. Stat. Ann. § 41-305 [§ 5-2-404] 
and in Ark. Stat. Ann. § 41-303(1) [§ 5-2- 
403]. The latter defines accomplice liabil- 
ity: 

(a) A person is an accomplice of another 
person in the commission of an of- 
fense if, with the purpose of promot- 
ing or facilitating the commission of 
an offense, he: 
(1) Solicits, advises, encourages, or 



coerces the other person to com- 
mit it; or 
(2) Aids, agrees to aid, or attempts to 
aid the other person in planning 
or committing it — 

The statute imposes accomplice liability 
upon one person for the criminal conduct 
of another. It speaks in terms of completed 
offenses. Normally, one is not an accom- 
plice to an offense if, despite his encour- 
agement, no offense is committed. The 
"offense" aimed at is the substantive of- 
fense the parties agree to commit. For 
example, if A agrees to aid B to manufac- 
ture and sell drugs, A has no criminal 
liability on an accomplice theory unless B 
actually commits the offense planned. "An 
offense" is broad enough to cover lesser 
included and greater inclusive offenses as 
"offenses that follow directly and immedi- 
ately in the execution of the common pur- 
pose as one of its probable and natural 
consequences." Clark v. State, 169 Ark. 
717, 727, 276 S.W. 849, 853 (1925). See, 
also, Bosnick v. State, 248 Ark. 846, 454 
S.W.2d 311 (1970; Blann v. State, 15 Ark. 
App. 364, 695 S.W.2d 382 (1985); § 5-2- 
405(2) (convictions of different offenses 
and degrees of offenses: § 5-2-406. Sub- 
section 5-2-403(b) governs accomplice lia- 
bility for crimes such as homicide defined 
in terms of prohibited results. 

In Strickland the Court of Appeals held 
that the "offense" Flaherty was intent on 
promoting was the conspiracy, not the 
drug offense that was its object. In other 
words, the court held that by agreeing to 
aid his confederates in a drug manufac- 
turing scheme Flaherty satisfied the stat- 
ute's "promoting or facilitating the com- 
mission of an offense" requirement (§ 5-2- 
403(a)), the "offense" being the conspiracy. 
Clearly, though, Flaherty's intent for § 5- 
2-403 and § 5-2-404(b) purposes was to 
manufacture and sell drugs, not to "facil- 
itate the commission of" a conspiracy. 
Flaherty did not agree to aid anyone to 
commit "the offense" of conspiracy: he 
agreed to help manufacture and sell meth- 
amphet amine. 

It is suggested that a better reading of 
§ 5-2-403 in Strickland would have re- 
quired proof that the drug offense or a 
related offense took place as a prerequi- 
site for accomplice liability. It seems 
anomalous to hold that the same acts and 
mental states made Flaherty a member of 
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a conspiracy and an accomplice to the 
same conspiracy under circumstances 
such that renunciation was a legal impos- 
sibility. This is not to say that there can 
never be accomplice liability based on an 
inchoate offense. One can be an accom- 
plice to an attempt. If A and B agree to 
murder C, and B attempts unsuccessfully 
to murder C, than A is an accomplice to 
attempted murder. But if after the agree- 
ment and an overt act no conduct consti- 
tuting a separate offense occurs, A and B 



are co-conspirators, not accomplices. It 
distorts the purpose of the accomplice 
statute to hold that A is an accomplice of B 
with respect to the conspiracy under such 
circumstances. Since Flaherty terminated 
his complicity prior to the commission of 
the offense of manufacturing drugs, the 
court could have held that he had estab- 
lished the affirmative defense provided by 
§ 5-2-404(b)(l). See, also, Model Penal 
Code and Commentaries, American Law 
Institute § 2.06 at 295-313, 326 (1985). 



Original Commentary to § 5-2-405 



This section follows prevailing author- 
ity by foreclosing lines of defense logically 
unrelated to the question of the actor's 
accomplice liability. 

Subsection (1) states the proposition 
that one who is himself legally incapable 
of committing an offense as a "principal" 
may incur accomplice liability through the 
conduct of another who can commit the 
crime. For example, one who aids two 
relatives to enter an incestuous marriage 
can be convicted of incest (§ 5-26-202), 
notwithstanding that he is incapable of 
committing the offense in an individual 
capacity because he is not personally 
within" one of the prohibited degrees of 
relationship. 

Subsection (2) is congruent with the 
result of Rush v. State, 239 Ark. 878, 395 



S.W.2d 3 (1965), where prosecution of an 
accomplice was held not to be barred be- 
cause the "principals" had been acquitted. 
See, also, prior authority formerly found 
at Ark. Stat. Ann. § 41-122 (Repl. 1964). 
Cf., Ray v. State, 102 Ark. 594, 145 S.W. 
881 (1912), and Feaster v. State, 175 Ark. 
165, 299 S.W. 737 (1927), cases decided 
before the distinction between accessories 
and principals was abolished by Section 
25 of Initiated Measure No. 3 of 1936, 
previously codified as Ark. Stat. Ann. 
§ 41-118 (Repl. 1964). 

The last subsection prevents an accom- 
plice from escaping liability merely be- 
cause the person actually committing the 
offense is himself, for example, insane or 
not accountable by virtue of another legal 
immunity. 



1988 Supplementary Commentary to § 5-2-405 



Roleson v. State, 277 Ark. 148, 640 
S.W.2d 113 (1982) (evidence of judgment 
dismissing prosecution against accom- 
plice inadmissible at trial of appellant) 
interprets the language of § 5-26-202 as 
well as legislative intent expressed by the 
original commentary to completely fore- 
close admission of evidence to circumvent 
the statute's purpose of closing the loop- 
hole left open by cases such as Ray v. 
State, 102 Ark. 594, 145 S.W. 881 (1912) 
(no accomplice liability where principal 
acquitted). 

For a case presenting the converse sit- 
uation, seeRiddick v. State, 271 Ark. 203, 
607 S.W.2d 671 (1980), where appellant 
"principal" unsuccessfully argued that he 
could not be convicted of arson because he 
committed the offense at the "accomplice" 
property owner's request as his "agent." 



Appellant was convicted under the origi- 
nal Code arson provision which applied 
only to conduct by persons other than the 
owner of the occupiable structure burned. 
He argued that he had been hired by the 
owner to burn the property and contended 
that one who commits arson at the own- 
er's request could not be convicted of the 
offense because the owner could not be 
convicted of it. The Court did not discuss 
accomplice liability under the Code. It 
found instead that the jury had reason- 
ably concluded that the offense was not 
committed at the owner's instance. How- 
ever, the Court went on to distinguish the 
facts of Riddick from those of State v. 
Christendon, 205 Kan. 28, 468 P.2d 153 
(1970), relied upon by appellant: 

Appellant insists that since one of the 
elements of an arson conviction is that 
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the property be that of another, an 
owner cannot be found guilty of arson in 
the burning of his own building; there- 
fore, anyone who commits the offense at 
the owner's request, as his agent, can- 
not be guilty of arson. To support his 
conviction appellant relies on a single 
Kansas case, State v. Christendon, 205 
Kan. 28, 468 P. 2d 153 (1970). In that 
case the owner of the burned structure 
had admitted hiring Christendon for 
the purpose of committing arson. The 
owner, himself, had been convicted of 
third degree arson and insurance arson. 
Christendon's prosecution for first de- 
gree arson was dismissed by the trial 
judge on the grounds that as the own- 
er's agent, Christendon could not be 
convicted of a higher crime than his 
principal. On the basis of the uncontro- 
verted fact that Christendon was the 
owner's agent in burning the structure, 
the Kansas Supreme Court affirmed. 
The facts in Christendon are easily dis- 
tinguished from those involved here. 
There the owner had already been con- 
victed and had admitted that the 
Christendon was his agent, there was 



no question that Christendon was the 
owner's agent; here, Frank Hamilton, 
the owner of the Circle Inn Restaurant, 
took the stand on rebuttal and emphat- 
ically denied soliciting either Riddick or 
Leroy Dirlam to burn his restaurant. 
Since it cannot be said that the owner's 
participation is an uncontroverted fact, 
we cannot say that Christendon is con- 
trolling. 

Riddick at 204, 607 S.W.2d at 672. This 
language seems to indicate that had the 
jury convicted appellant under circum- 
stances where there was no denial by 
the owner of complicity a different re- 
sult might have been reached. 
Some jurisdictions still recognize collat- 
eral estoppel defenses in cases where a 
defendant's guilt is predicated on his vi- 
carious liability for acts of a previously 
acquitted accomplice. It is now settled 
beyond doubt that Arkansas law is to the 
contrary Ark. Code Ann. § 5-2-404(2) 
(1987). Jared v. State, 17 Ark. App. 223, 
707 S.W.2d 325 (1986). 



Original Commentary to § 5-2-406 



This section provides that where an 
actor is sought to be subjected to accom- 
plice liability for conduct of another, and 
the conduct alleged may give rise to dif- 
fering degrees of the same offense depend- 
ing on an attendant culpable mental state, 
the accomplice-actor is subject only to that 
liability consistent with his own culpable 
mental state. This, of course, does not 
preclude a finding that both principal and 
accomplice are guilty of the same degree 
of the offense. Former law appears to be in 
accord. See, for example, Bosnick v. State, 



248 Ark. 846, 454 S.W.2d 311 (1970), 
where the court recognized that with re- 
gard to allocation of responsibility among 
coconspirators, "by the decided weight of 
authority, and by what we regard as the 
better rule, the jury may assign degrees of 
guilt among the conspirators in accor- 
dance with their respective culpability." 
Id. at 850, 454 S.W.2d at 314. For further 
discussions of the problems in this area, 
see State v. Short, 47 Haw. 158, 180, 385 
P.2d 830, 842 (1963) (dissenting opinion of 
Mizuha, J.). 



1988 Supplementary Commentary to § 5-2-406 



There have been no significant develop- 
ments regarding this section since the 
enactment of the Code. See, however, Sa- 
vannah v. State, 7 Ark. App. 161, 645 



S.W.2d 694 (1983) (distinguishing degree 
of accomplice liability on basis of mental 
state). 



Original Commentary to § 5-2-501 



This chapter indicates the circum- 
stances under which an organization can 
be held liable for conduct of persons au- 
thorized to act in its behalf. It also deals 
with the individual liability of organiza- 



tion agents for conduct performed in be- 
half of organizations. 

Section 5-2-501 provides definitions. 
"Organization" is defined broadly in a 
fashion inspired by S. 1400, 93d Cong., 1st 
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Sess. § 111 (1973). See, also, S. — (Crim- 
inal Justice Codification, Revision, and 
Reform Act), 93d Cong., 2d Sess. § 111 
(1974). The term agent is denned as it is in 
Proposed Michigan Code § 430. The defi- 
nition of "high managerial agent" is drawn 
from Vern. Texas Code Ann. § 7.21 (Repl. 



1974). The definitions of "agent" and "high 
managerial agent" describe the persons 
whose conduct may generate liability on 
behalf of an organization. Because an or- 
ganization may assume numerous forms, 
both definitions are, of necessity, cast in 
rather general terms. 



Original Commentary to § 5-2-502 



Law concerning the criminal liability of 
organizations is of comparatively recent 
origin, its development having been inhib- 
ited by both procedural and conceptual 
difficulties. For example, the development 
of this area of the law was at one time 
characterized by the notion that organiza- 
tions, especially corporations, cannot com- 
mit crimes defined in terms of "specific 
intent" or purpose. See, generally, 19 
C.J.S. "Corporations," §§ 1358 et seq.; 
M.RC. § 2.07, Comment at 146 (Tent 
Draft No. 4, 1955). 

There is presently no single comprehen- 
sive general statute dealing with criminal 
liability of organizations. Moreover, Ar- 
kansas cases are scarce indeed. See, 
Lindsey v. Rottaken, 32 Ark. 619, 637 
(1878): 

"[T]he punishment [for an offense] . . . 
must necessarily fall on the officers of [a] 
corporation, because a corporation is an 
ideal being, and cannot be indicted, fined 
and imprisoned." 

See, also, Sanderfur-Julian Co. v. State, 
72 Ark. 11, 77 S.W. 596 (1903). Cf., Van 
Home v. State, 5 Ark. 349 (1844). This 
chapter is designed to fill this virtual void. 
As a prefatory matter, the Commentary to 
M.P.C. § 2.07, although directed only to 
the issue of corporate liability, is enlight- 
ening: 

"In approaching the analysis of corpo- 
rate criminal capacity, it will be observed 
initially that the imposing of criminal 
penalties on corporate bodies results in a 
species of vicarious criminal liability. The 
direct burden of a corporate fine is visited 
on the shareholders of the corporation. In 
most cases, the shareholders have not 
participated in the criminal conduct and 
lack the practical means of supervision of 
corporate management to prevent miscon- 
duct by corporate agents. This is not to 
say, of course, that all the considerations 
of policy which are involved in imposing 
vicarious responsibility on the human 



principal are present in the same degree 
in the corporate cases. Two fundamental 
distinctions should be noted. First, the 
very fact that the corporation is the party 
nominally convicted means that the indi- 
vidual shareholders escape the oppro- 
brium and incidental disabilities which 
normally follow a personal conviction or 
those which may result even from being 
named in an indictment. Second, the 
shareholder's loss is limited to his equity 
in the corporation. His personal assets are 
not ordinarily subject to levy and the 
conviction of the corporation will not re- 
sult in loss of liberty to the stockholders. 
Nevertheless, the fact that the direct im- 
pact of corporate fines is felt by a group 
ordinarily innocent of criminal conduct 
underscores the point that such fines 
ought not to be authorized except where 
they clearly may be expected to accom- 
plish desirable social purposes. To the 
extent that shareholders participate in 
criminal conduct, they may be reached 
directly through application of the ordi- 
nary principles of criminal liability. 

"It would seem that the ultimate justi- 
fication of corporate criminal responsibil- 
ity must rest in large measure on an 
evaluation of the deterrent effects of cor- 
porate fines on the conduct of corporate 
agents. Is there reason for anticipating a 
substantially higher degree of deterrence 
from fines levied on corporate bodies than 
can fairly be anticipated from proceeding 
directly against the guilty officer or agent 
or from other feasible sanctions of a non- 
criminal character? 

"It may be assumed that ordinarily a 
corporate agent is not likely to be deterred 
from criminal conduct by the prospect of 
corporate liability when, in any event, he 
faces the prospect of individually suffering 
serious criminal penalties for his own act. 
If the agent cannot be prevented from 
committing an offense by the prospect of 
personal liability, he ordinarily will not be 
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prevented by the prospect of corporate 
liability. 

"Yet the problem cannot be resolved so 
simply. For there are probably cases in 
which the economic pressures within the 
corporate body are sufficiently potent to 
tempt individuals to hazard personal lia- 
bility for the sake of company gain, espe- 
cially where the penalties threatened are 
moderate and where the offense does not 
involve behavior condemned as highly im- 
moral by the individual's associates. This 
tendency may be particularly strong 
where the individual knows that his guilt 
may be difficult to prove or where a favor- 
able reaction to his position by a jury may 
be anticipated even where proof of guilt is 
strong. A number of appellate opinions 
reveal situations in which juries have held 
the corporate defendant criminally liable 
while acquitting the obviously guilty 
agents who committed the criminal acts. 
See, e.g., United States v. General Motors 
Corp., 212 F.2d 376, 411 (7th Cir. 1941) 
("We cannot understand how the jury 
could have acquitted all of the individual 
defendants."); United States v. Austin- 
Bagley Corp., 31 F.2d 229, 233 (2d Cir. 
1929) ("How an intelligent jury could have 
acquitted any of the defendants we cannot 
conceive."); American Medical Ass'n v. 
United States, 130 F.2d 233 (D.C. Cir. 
1942). 

"This may reflect more than faulty or 
capricious judgment on the part of the 
juries. It may represent a recognition that 
the social consequences of a criminal con- 
viction may fall with a disproportionately 
heavy impact on the individual defen- 
dants where the conduct involved is not of 
a highly immoral character. It may also 
reflect a shrewd belief that the violation 
may have been produced by pressures on 
the subordinates created by corporate 
managerial officials even though the lat- 
ter may not have intended or desired the 
criminal behavior and even though the 
pressures can only be sensed rather than 
demonstrated. Furthermore, the great 
mass of legislation calling for corporate 
criminal liability suggests a widespread 
belief on the part of legislators that such 
liability is necessary to effectuate regula- 
tory policy. In some cases, such as the 
Elkins Act, legislatures have added corpo- 
rate liability to the criminal penalties on 
the belief founded on experience, that 
such additional sanctions are necessary. 



New York Cent. R.R. v. United States, 212 
U.S. 481, 494-495, 29 S. Ct. 304, 53 L. Ed. 
613 (1909). 

"The case so made out, however, does 
not demonstrate the wisdom of corporate 
fines generally. Rather, it tends to suggest 
that such liability can best be justified in 
cases in which penalties directed to the 
individual are moderate and where the 
criminal conviction is least likely to be 
interpreted as a form of social moral con- 
demnation. This indicates a general line 
of distinction between the "malum prohi- 
bitum" regulatory offenses, on the one 
hand, and more serious offenses, on the 
other. The same distinction is suggested 
in dealing with the problem of jury behav- 
ior. The cases cited above involving situa- 
tions in which individual defendants were 
acquitted are all cases of economic regu- 
lations. It may be doubted that such re- 
sults would have followed had the offenses 
involved a more obvious moral element. In 
any event, it is not clear just what conclu- 
sions are to be drawn from the cited cases. 
In each, the jury had corporate liability 
available as an alternative to acquittal of 
all the defendants. Conceivably, if that 
alternative had not been available, ver- 
dicts against the individuals in some of 
the cases might have been returned. Thus, 
it is at least possible that corporate liabil- 
ity encourages erratic jury behavior. It 
may be true that the complexities of orga- 
nization characteristic of large corporate 
enterprise at times present real problems 
of identifying the guilty individual and 
establishing his criminal liability. It 
would be hoped, however, that more could 
be pointed to in justification of placing the 
pecuniary burdens of criminal fines on the 
innocent than the difficulties of proving 
the guilt of the culpable individual. Where 
there is concrete evidence that the diffi- 
culties are real, however, the effectuation 
of regulatory policy may be thought to 
justify the means. 

"In surveying the case law on the sub- 
ject of corporate criminal liability one may 
be struck at how few are the types of 
common-law offenses which have actually 
resulted in corporate criminal responsibil- 
ity. They are restricted for the most part to 
thefts (including frauds) and involuntary 
manslaughter. Conspiracy might also be 
included, but generally the cases have 
involved conspiracies to violate regulatory 
statutes (such as the anti-trust laws), and 
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often these statutes include specific con- 
spiracy provisions made applicable to cor- 
porate bodies. No cases have been found 
in which a corporation was sought to be 
held criminally liable for such crimes as 
murder, treason, rape, or bigamy. In gen- 
eral, such offenses may be effectively pun- 
ished and deterred by prosecutions di- 
rected against the guilty individuals. One 
would not anticipate the same reluctance 
on the part of juries to convict which 
seems sometimes to be present where the 
offense is a regulatory crime. Moreover, in 
many of the situations, such as those 
involving involuntary manslaughter, 
there is a strong possibility that the 
shareholders will be called upon to bear 
the burden of tort recoveries. The prospect 
of tort recoveries may also be expected to 
encourage supervision of subordinate em- 
ployees by executive personnel." M.P.C. 
§ 2.07, Comment at 148-150 (Tent. Draft 
No. 4, 1955). 

Section 5-2-502 sets out with as much 
precision as is practicable the circum- 
stances in which an organization may be 
held criminally accountable. The section, 



by virtue of the nature of organizational 
composition, speaks chiefly in terms of 
conduct by specified classes of individuals. 

Subsection (a)(1) affirms criminal re- 
sponsibility for failure to perform statuto- 
rily mandated duties. 

Subsection (a)(2) speaks in respondeat 
superior terms. Only conduct authorized, 
commanded, or recklessly acquiesced in 
by either a board of directors or similar 
executive board, or by a high managerial 
agent acting within the scope of his em- 
ployment, will suffice to create organiza- 
tional liability. 

Under subsection (a)(3), criminal liabil- 
ity flows from acts of a mere "agent" if the 
conduct involved constitutes only a misde- 
meanor or violation. Felony liability re- 
sults from such conduct only if corporate 
accountability is manifestly imposed by 
the definition of the offense. 

Subsection (b) is designed to make it 
clear that the chapter's comprehensive 
scheme may be modified by, and is gener- 
ally subject to, legislation dealing spe- 
cially with particular circumstances. 



Original Commentary to § 5-2-503 



Section 5-2-503 ensures that the orga- 
nization agent engaging in conduct consti- 
tuting an offense will not escape individ- 
ual liability merely because his conduct 
was performed on behalf of the organiza- 
tion. The dangers avoided by precluding 
such a defense are pointed out in the 
Commentary to M.P.C. § 2.07: 

"The difficulties are illustrated by the 
case of People v. Strong, 363 111. 602, 2 
N.E. 2d 942 (1936). Officers and directors 
were individually indicted for embezzle- 
ment because of the failure of the corpo- 
ration to turn over to the state certain 
taxes collected by the company. The state 
statute provided only imprisonment as a 
penalty for embezzlement. The officers, 
says the Illinois Supreme Court, 'were not 
principals, because they neither received 
or possessed the tax money and they can 



not be accessories because no one can aid 
or abet a corporation in the commission of 
a crime of which the corporation is inca- 
pable. Without a principal there are no 
accessories.' [This] provision . . . avoids 
such substantial failures of justice." 
M.P.C. § 207, Comment at 155 (Tent. 
Draft No. 4, 1955). 

Subsection (b) is concerned with indi- 
vidual omissions to discharge duties stat- 
utorily imposed on organizations. The 
grading reference in the last sentence of 
the subsection recognizes the inequity 
that would arise were the individual of- 
fender to be subjected to the enhanced 
fines geared to deterring proscribed orga- 
nizational acts or omissions. The con- 
victed individual defendant, accordingly, 
may be subjected only to penalties that 
may be imposed for individual conduct. 
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Original Commentary to § 5-2-601 



Section 5-2-601 defines terms of impor- 
tance in the succeeding sections. 

The manner in which "common carrier" 
is used in § 5-2-605 requires that it be 
defined in terms of a type of vehicle rather 
than as a kind of organization. 

"Dwelling" is a term of significance in 
§ 5-2-607, dealing with the justifiable use 
of physical force in defense of a person. 
Because of the increasingly mobile nature 
of society and resurgent interest in out- 
door activities, it is here provided with a 
definition sufficiently broad to encompass 
tents and camping vehicles. 

The definition of "physical force" is 
drawn from the Proposed Hawaii Code. It 
is likewise cast in broad language to in- 
clude restraint, confinement, and threats 
of "physical force." 

"Unlawful physical force" is a concept of 



pervasive importance to the chapter: it 
designates that behavior against which 
protective force may be employed. 

"Deadly physical force" is denned in 
terms of "physical force" and, so, incorpo- 
rates the concepts of restraint, confine- 
ment, and threat. 

"Premises" is defined in the alternative 
as either an "occupiable structure" or "any 
real property." Of course, most such 
"structures" will themselves be real prop- 
erty. The form of the definition is necessi- 
tated by the fact that "occupiable struc- 
ture" is defined broadly enough to include 
"vehicles," when the latter are used for 
human habitation. See, § 5-39-101(1). 

"Vehicle" is defined here as in § 5-39- 
101(4) to include not only automobiles and 
trucks, but also boats and planes. 



Original Commentary to § 5-2-602 



Section 5-2-602 provides that justifica- 
tion is a defense to prosecution. This has 
the effect of requiring the prosecution to 
negate the defense beyond a reasonable 
doubt once evidence tending to support 
the defense has been adduced either by 
the state or the defendant. See, § 5-1- 
111(c). 

Arkansas law was apparently in accord. 
See, e.g., prior authority previously found 
at Ark. Stat. Ann. §§ 41-2245, 2246 (Repl. 
1964). See, also, Mode v. State, 231 Ark. 
477, 330 S.W. 2d 88 (1959); Cogburn v. 
State, 76 Ark. 110, 88 S.W. 822 (1905). Cf., 



Robertson v. Sisk, 115 Ark. 461, 171 S.W. 
880 (1914) (burdens of going forward and 
proof respecting justification in context of 
civil assault and battery action). 

This subchapter and Act 928 of 1975 
abrogate a great deal of the statutory 
authority establishing defenses to prose- 
cutions grounded, for example, on the use 
of force. However, subchapter 6 is not an 
exhaustive statement of the law on the 
subject; cases recognizing "justification" 
defenses not inconsistent with Code pro- 
visions are still authoritative. 



Original Commentary to § 5-2-603 



This section has been adopted in modi- 
fied form from Proposed Oregon Code 
§ 19 and M.P.C. § 3.03. It merely pro- 
vides, in the first instance, that if conduct 
is actually authorized or compelled by 
court order or law, the actor has a com- 
plete defense to prosecution. In addition, 
the reasonable exercise of official powers, 
duties, or functions by either a public 
servant or a person acting at his direction 
may be asserted as a defense. "Public 
servant" here has the meaning provided 
by § 5-1-102(16). "Conduct," in turn, is 
defined by § 5-2-201(3). The clause in 
subsection (a), beginning "is performed 



by," covers situations where official con- 
duct is accepted as proper and appropriate 
but is not expressly "authorized or re- 
quired" by law. For example, no statute 
explicitly authorizes a law enforcement 
officer to purchase narcotics as part of an 
investigation of criminal drug traffic. Con- 
sequently, while it is unlikely in the ex- 
treme that a policeman would be crimi- 
nally prosecuted for such conduct, the 
Commission opted to relax the strict re- 
quirements imposed by the language "au- 
thorized by law or judicial decree." 

Subsection (b) permits successful asser- 
tion of the defense to charges respecting 
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conduct not actually authorized or re- 
quired by law or judicial decree. Justifica- 
tion may be established by a showing of 
the actor's reasonable belief that his con- 
duct was so authorized by the judgment or 
direction of a competent court or other 
tribunal, even if the tribunal was, in fact, 
without jurisdiction. The same reasonable 
belief protects the person assisting a pub- 
lic servant. 



No provision of general application such 
as § 5-2-603 was found in former Arkan- 
sas law, although there were a number of 
statutes "justifying" conduct under speci- 
fied circumstances. See, e.g., previous au- 
thority formerly found at Ark. Stat. Ann. 
§§ 41-2237 to 2239 (Repl. 1964). 



1988 Supplementary Commentary to § 5-2-603 



Section 5-2-404(a)(2) Exception Not Nulli- 
fied by Allegation of Bias 
In Brizendine v. State, 4 Ark. App. 19, 
627 S.W.2d 26 (1982), the Court was ap- 
parently asked to find § 5-2-404(a)(2) in- 
applicable in determining the accomplice 
liability of a drug purchaser who was an 
undercover police officer, the theory being 
that an officer's "bust record" and the 



possibility of promotion prevent him from 
being a disinterested witness. The Court, 
relying upon Sweatt v. State, 251 Ark. 650, 
473 S.W.2d 913 (1971) and § 5-2-603(a) as 
well as the commentary thereto, rejected 
appellant's arguments after considering 
public policy and the legislative intent 
underlying the section. 
See AMCI 4101. 



Original Commentary to § 5-2-604 



Under § 5-2-604, conduct that would 
ordinarily be criminal may be excused 
because of extraordinary attendant cir- 
cumstances. The section proceeds by a 
process that essentially requires compar- 
ing the injury the actor caused with the 
injury he sought to prevent. 

Illustrative of situations that might per- 
mit successful recourse to § 5-2-604 are: 
(1) the destruction of buildings or other 
structures to keep fire from spreading; (2) 
breaking levees to prevent the flooding of 
a city, causing, in the process, flooding of 
an individual's property; and (3) tempo- 
rary appropriation of another person's ve- 
hicle to remove a seriously injured person 
to a hospital. 

Subsection (2) indicates that the balanc- 
ing process is not to take the form of an 
evaluation of what are thought by the 
defendant to be the moral implications or 
the desirability of the statute under which 
prosecution is instituted. In other words, 



one cannot, by virtue of § 5-2-604, "pick 
and choose" the laws he will obey on the 
basis of whether he or anyone else deems 
them morally supportable. See, Proposed 
Oregon Code § 20, Commentary at 20. 

Lastly, in a case where the actor is 
culpable with respect to creating the situ- 
ation necessitating the choice or apprais- 
ing the necessity for his conduct, subsec- 
tion (c) removes justification as a defense 
to a prosecution for an offense requiring 
for conviction proof of only a reckless or 
negligent culpable mental state. In such a 
case, justification remains a defense to a 
prosecution for an offense requiring proof 
of a knowing or purposeful culpable men- 
tal state. The effect of subsection (c) is to 
preclude conviction of a crime that can be 
committed only by intentional conduct if 
the defendant can show that, although he 
acted purposely or knowingly, he did so 
only because of a judgmental error. 



1988 Supplementary Commentary to § 5-2-604 



Narrow Construction 

In Koonce v. State, 269 Ark. 96, 598 
S.W.2d 741 (1980), the Court noted that 
the defense of choice of evils was based 
upon a section of the Model Penal Code. 
The Court went on to hold that the lan- 



guage of § 41-504 was to be "narrowly 
construed and applied," Id. at 101, 598 
S.W.2d at 744, and determined that be- 
cause the evidence bore no similarity to 
the examples provided by the original 
commentary to § 5-2-604 or the commen- 
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tary to the Model Penal Code, the re- 
quested instruction (AMCI 4102) was 
properly refused as "inappropriate to the 
facts in this case." Id. at 102, 598 S.W.2d 
at 744. The Court made no explicit finding 
about the weight to be given in future 
cases to the similarity between the com- 
mentary examples and the facts at hand. 

Inapplicable in Homicide Prosecutions 

In Peals v. State, 266 Ark. 410, 584 
S.W.2d 1 (1979), where appellant had 
been convicted of second degree murder, 
the Court found that "justification as ar- 
gued under Ark. Stat. Ann. § 41-504 
(Repl. 1977) (§ 5-2-604), does not appear 
to be appropriate in a charge of homicide." 



Id. at 418, 584 S.W.2d at 5. In support of 
this finding the Court noted that there 
were no cases from any other jurisdiction 
permitting this defense in a homicide case 
in which self-defense is also asserted. The 
section itself does not so limit the scope of 
the defense. The Peals decision is unlikely 
to lead to results not anticipated by the 
General Assembly because justification 
defenses to homicide prosecutions are al- 
most invariably asserted under § 5-2-607 
read in conjunction with § 5-2-606. See, 
Jones v. State, 1 Ark. App. 318, 615 S.W.2d 
388 (1981). 
See AMCI 4102, 4104, 4105. 



Original Commentary to § 5-2-605 



Section 5-2-605 describes the permissi- 
ble use of force in the context of common 
special relationships. 

Subsection (1), imposing dual "reason- 
ableness" tests, permits the use of "rea- 
sonable and appropriate" force by speci- 
fied classes of persons when and to the 
extent "reasonably" necessary. In so pro- 
viding, this provision follows the thrust of 
prior law respecting employment of force 
by teachers, parents, and guardians. See, 
e.g., Dodd v. State, 94 Ark. 297, 126 S.W. 
834 (1910) (reversing assault conviction of 
teacher; setting standard prohibiting un- 
reasonable, arbitrary, malicious, excessive 
treatment); and Berry v. Arnold School 
District, 199 Ark. 1118, 137 S.W.2d 256 
(1940) (upholding school district's firing of 
teacher for whipping student: "A teacher 
has the right to inflict reasonable corporal 
punishment upon a pupil for insubordina- 
tion, disobedience, or other misconduct, 
but he has no right to inflict punishment 
to enforce an unreasonable rule, and the 
punishment must not be inflicted with 
such force or in such manner as to cause it 
to be cruel or excessive.") Id. at 1124, 137 
S.W. 2d at 259. See, also, prior law for- 
merly found at Ark. Stat. Ann. § 41-1105 
(Repl. 1964); Annot., 89 A.L.R. 2d 396 
(1963). 

Subsection (2) codifies the majority rule 
and is substantially in accord with pre- 
existing Arkansas authority respecting 
the use of force on prisoners in correc- 
tional facilities. Cf, Ark. Stat. Ann. § 46- 
118 (Supp. 1973). See, also, Rule 20 of 
Arkansas Department of Corrections, Em- 
ployee Handbook (1972): 



"20. Use of Force. Employees are pro- 
hibited from striking or laying hands on 
inmates, parolees or probationers unless 
it is in defense of themselves or another 
person, or when necessary to prevent an 
escape, quell a disturbance or protect 
State property. Occasionally, but rarely, it 
is necessary to physically remove an in- 
mate from one place to another. In all 
cases only the minimum and reasonable 
amount of force is to be used which is 
necessary under the circumstances." Id. at 
35. 

Cf. prior law formerly codified as Ark. 
Stat. Ann. § 41-3102 (Repl. 1964). See, 
also, Talley v. Stephens, 247 F.Supp. 683 
(E.D. Ark. 1964); and 60 Am.Jur.2d Penal 
and Correctional Institutions §§ 42, 43, at 
847-849 (1972). It should be noted that 
this subsection applies only to day-to-day 
maintenance of order and discipline at 
correctional facilities. Sections 5-2-606 
and -607 permit use of deadly physical 
force to defend one's self or another from 
deadly physical force or to prevent the 
commission of an aggravated felony. Sec- 
tions 5-2-610 and -613 govern the use of 
force to prevent escapes from custody or 
from correctional facilities. 

Subsection (3) recognizes that obliga- 
tions owed by carriers to passengers occa- 
sionally necessitate the use of force. The 
section permits the use of non-deadly 
force to an extent reasonably necessary to 
maintain order. Cf, Citizens Coach Co. v. 
Wright, 228 Ark. 1143, 313 S.W. 2d 94 
(1958); Ark. Code Ann. §§ 23-10-207, 23- 
12-708. The defense provided codifies the 
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majority rule permitting ejectment and 
the use of force generally but may be 
broader than the analogous defense in a 
civil action. Cf, Little Rock Ry. & Elec. Co. 
v. Bracy, 111 Ark. 613, 165 S.W. 450 
(1914); and St. Louis I.M. & S. Ry. Co. v. 
Osborn, 67 Ark. 399, 55 S.W. 142 (1900). 

Subsection (4) is drawn from the pro- 
posed codes of Oregon and Michigan and 
from M.P.C. § 3.07(5). 

Not much statutory or decisional law 
was found providing physicians with de- 
fenses to criminal prosecutions grounded 
on "therapeutic" use of physical force. The 



propriety of imposing criminal liability for 
improper treatment involving the use of 
force has been recognized, however. See, 
e.g., prior authority formerly found at Ark. 
Stat. Ann. § 41-2222 (Repl. 1964). See, 
also, Feige v. State, 128 Ark. 465, 194 S.W. 
865 (1917); State v. Hardister & Brown, 38 
Ark. 605 (1882). The proposed formula- 
tion of § 5-2-605(5) is consonant with re- 
cently enacted legislation addressing con- 
sent and negligent treatment in a civil 
context. See, Ark. Stat. Ann. §§ 72-624 
(Supp. 1973); 82-363, 364 (Supp. 1973). 



Original Commentary to § 5-2-607 



Sections 5-2-606 and -607, dealing re- 
spectively with the use of physical force 
and deadly physical force, provide the 
defense of justification to the person de- 
fending himself or a third person from 
what the actor reasonably believes to be 
the imminent use of unlawful force. Al- 
though § 5-2-606 speaks only to the use of 
"physical force," its restrictions also apply 
to the use of "deadly physical force" since 
the latter term is defined to include the 
former. The proposed formulation re- 
quires that the actor actually have a rea- 
sonable belief that the situation necessi- 
tates the defensive force employed. 
Further, the defense is available only to 
one who acts reasonably in administering 
such force. To a great extent, the sections 
codify Arkansas law. Cf., Gillespie v. State, 
69 Ark. 573, 64 S.W. 947 (1901); Bruder v. 
State, 110 Ark. 402, 161 S.W. 1067 (1913); 
and Sanders v. State, 256 Ark. 605, 509 
S.W. 2d 295 (1974). 

Prior law permitted the use of deadly 
physical force in defense of another with 
respect to whom the actor had a "special 
relationship," but it was unclear whether 
lethal force could be employed absent such 
a relationship. See, Steele v. State, 194 
Ark. 497, 108 S.W. 2d 474 (1937) (cafe 
proprietor defending patron); Turner v. 
State, 128 Ark. 565, 195 S.W. 5 (1917) 
(defense of brother); and Wheatley v. 
State, 93 Ark. 409, 125 S.W. 414 (1910) 
(defense of brother). Cf., Mabry v. State, 
80 Ark. 345, 97 S.W. 285 (1906) (son de- 
fending father); Cox v. State, 99 Ark. 90, 
136 S.W. 989 (1911) (father defending 
son); prior law formerly codified as Ark. 
Stat. Ann. § 41-2234 (Repl. 1964). Al- 



though the older, common law view re- 
quiring a special relationship still obtains 
in some jurisdictions, it is abandoned by 
the Code as too restrictive. 

Subsection 5-2-606(a) is drawn more 
narrowly than M.P.C. § 3.04(1), with the 
result that the use of protective force is 
permitted only to prevent the "imminent" 
use of unlawful force against the actor or 
another. In so providing, the subsection 
restates existing law. See, e.g., Stricklin v. 
State, 67 Ark. 349, 56 S.W. 270 (1900). 

Subsection 5-2-606(b) withdraws the 
defense under specified circumstances. 
Under § 5-2-606(b)(l), as under previous 
authority, the defense is not allowed 
where the actor provokes another person 
to engage in violent conduct if the actor's 
purpose is to use his antagonist's aggres- 
sive conduct as a pretext for injuring or 
killing him. "He cannot provoke an attack, 
bring on the combat, and then slay his 
assailant, and claim exemption from the 
consequences of killing his adversary, on 
the ground of self-defense." Carpenter v. 
State, 62 Ark. 286, 306, 307, 36 S.W. 900, 
906 (1896). Cf, Burton v. State, 254 Ark. 
673, 495 S.W. 2d 841 (1973); Price v. State, 
114 Ark. 398, 170 S.W. 235 (1914); and 
former law previously found at Ark. Stat. 
Ann. § 41-2236 (Repl. 1964). 

Subsection 5-2-606(b)(2) permits asser- 
tion of the justification defense, under 
narrowly circumscribed circumstances, by 
an actor who is the original aggressor. 
Accord, McKinney v. State, 140 Ark. 529, 
215 S.W. 723 (1919). Compare, Hadaway 
v. State, 215 Ark. 658, 222 S.W2d 799 
(1949). 

Subject to the provisions of the preced- 
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ing subsection, subsection 5-2-606(b)(3) 
precludes successful assertion of the de- 
fense of a person prosecuted for unlawful 
combat by mutual agreement, for exam- 
ple, dueling. 

Section 5-2-607 imposes additional re- 
strictions on the use of deadly physical 
force. Like § 5-2-606, it is chiefly a codifi- 
cation of Arkansas case law doctrines. 
Statutory authority regarding protective 
use of lethal force by a private person was 
formerly found at Ark. Stat. Ann. §§ 41- 
2231, 41-2232, 41-2234 to 2236 (Repl. 
1964). 

Section 5-2-607(a), read in conjunction 
with § 5-2-606(a), expressly recognizes 
the justifiability of using deadly force un- 
der narrowly confined circumstances. A 
"reasonable belief" is a prerequisite in all 
cases. Subsection 5-2-607(a)(l) closely fol- 
lows previous law which extended the 
defense to one who used deadly force "in 
defense of habitation, person, or property 
against one who manifestly intends or 
endeavors by violence or surprise, to com- 
mit a known felony." Former Ark. Stat. 
Ann. § 41-2231. See, also, earlier § 41- 
2234. It will be noted that § 5-2-607(a) 
does not countenance the use of deadly 
physical force to prevent a wrongful tak- 
ing or detention of property if such is not 
sought to be effected by a felony involving 
force or violence. See, §§ 5-2-608, -609, 
infra; cf, Brown v. State, 149 Ark. 588, 
233 S.W. 762 (1921) ("A person has no 
right to slay another merely to protect his 
property unless he is in possession and 
the killing is necessary to prevent the 
commission of a felony. The mere fact that 
property is being wrongfully taken or de- 
tained would not justify a homicide.") Id. 
at 594, 233 S.W. at 763. 

Subsection 5-2-607(a)(2) sanctions the 
use of lethal force against a person who is 
himself about to employ unlawful deadly 
force. Again, the actor must act "reason- 
ably"; the force sought to be averted must 



itself be unlawful and deadly. See, 
Blaylack v. State, 236 Ark. 924, 370 S.W. 
2d 615 (1963); Carpenter, supra; Nelson v. 
State, 249 Ark. 852, 462 S.W. 2d 452 
(1971). 

Subsection 5-2-607(b) further refines 
the principles under discussion. The pro- 
vision conforms to prior authority. See 
prior law formerly found at Ark. Stat. 
Ann. § 41-2236 (Repl. 1964). It is well 
established that "[o]ne who claims self- 
defense must show not only that the per- 
son killed was the aggressor, but that the 
accused used all reasonable means within 
his power and consistent with his safety to 
avoid the killing." Burton v. State, supra 
at 678, 495 S.W. 2d at 844. Under most 
circumstances "reasonable means" in- 
cludes retreat where retreat can safely be 
effected. Sanders, supra; Ford v. State, 
222 Ark. 16, 257 S.W. 2d 30 (1953). Like 
former law, the Code does not require one 
to retreat from his own dwelling. Elder v. 
State, 69 Ark. 648, 65 S.W. 938 (1901). Of 
course, the privilege to use deadly force 
upon a person unlawfully attempting to 
enter one's home is not absolute. If deadly 
force is employed on mere pretext, the 
defense is not permitted. See, Hall v. 
State, 113 Ark. 454, 168 S.W. 1122 (1914). 
If the actor was the original aggressor, 
§ 5-2-607(b)(l) withholds the privilege to 
refrain from retreat as, construably at 
least, did prior Arkansas law. Cf, Hart v. 
State, 161 Ark. 649, 257 S.W. 354 (1924). 
Under no circumstances is a law enforce- 
ment officer acting as such obliged to 
retreat in the face of physical force. See, 
Smith v. State, 59 Ark. 132, 26 S.W. 712 
(1894). 

Finally, § 5-2-607(b)(2) comports with 
prior law by discouraging the use of 
deadly physical force to settle disputes as 
to the ownership of property. Brown, su- 
pra; Dicker son v. State, 121 Ark. 564, 181 
S.W. 920 (1916). 



1988 Supplementary Commentary to § 5-2-607 



Evidence That Victim Was Aggressor 

It is now well settled that, as pointed 
out in the original commentary to §§ 5-2- 
606 and 5-2-607, pivotal to defenses under 
both sections is the defendant's actual 
"reasonable belief" that use of force in 
self-defense was necessary. Questions re- 



lating to the defendant's reasonable belief 
frequently arise when he attempts to offer 
on direct examination evidence of specific 
prior acts of the victim to demonstrate 
that the victim was the aggressor. See, for 
example, Britt v. State, 7 Ark. App. 156, 
645 S.W2d 699 (1983); Halfacre v. State, 
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277 Ark. 168, 639 S.W.2d 734 (1982); 
Smith v. State, 273 Ark. 47, 616 S.W.2d 14 
(1981); and McClellan v. State, 264 Ark. 
223, 570 S.W.2d 278 (1978). These cases 
apply Rules 404 and 405 of the Arkansas 
Rules of Evidence, Ark. Code Ann. § 16- 
41-101, in self-defense cases. Compare, 
Pope v. State, 262 Ark. 476, 557 S.W.2d 
887 (1977). 

The state of the law with regard to 
admissibility of evidence of previous vio- 
lent acts is not entirely clear. Rule 404 
provides in pertinent part: 

(a) Character Evidence Generally. 
Evidence of a person's character or a 
trait of his character is not admissible 
for the purpose of proving that he acted 
in conformity therewith on a particular 
occasion, except: 

*** 

(2) Character of victim. Evidence of a 
pertinent trait of character of the victim 
of the crime offered by an accused, or by 
the prosecution to rebut the same, or 
evidence of a character trait of peaceful- 
ness of the victim offered by the prose- 
cution in a homicide case to rebut evi- 
dence that the victim was the first 
aggressor . . . (Emphasis added.) 

Rule 405 provides: 

(a) Reputation or Opinion. In all 
cases in which evidence of a character 
or a trait of character of a person is 
admissible, proof may be made by testi- 
mony as to reputation or by testimony in 
the form of an opinion. On cross-exami- 
nation, inquiry is allowable into rele- 
vant specific instances of conduct. 

(b) Specific Instances of Conduct. In 
cases in which character or a trait of 
character of a person is an essential 
element of a charge, claim, or defense, 
proof may also be made of specific in- 
stances of his conduct. 

In McClellan, supra, the defendant 
sought to introduce evidence through a 
defense witness of a previous violent act of 
decedent known to the defendant. The 
trial court ruled this evidence inadmissi- 
ble, and the Supreme Court affirmed. The 
Supreme Court noted that "Rule 405(a) of 
the Uniform Rules of Evidence provides 
that an admissible trait of character may 
be proved by testimony as to reputation or 
by testimony in the form of an opinion. " 
264 Ark. at 225, 570 S.W.2d at 279. The 



Court then observed that under Rule 
405(b) where a person's trait of character 
is "an essential element" of a defense it 
may be proved by specific instances of 
conduct. The Court concluded that dece- 
dent's alleged aggressive character trait 
was not an essential element of the de- 
fense of self-defense under Rule 405(b). 
Therefore, the Court held that the trial 
court had correctly excluded evidence of a 
specific violent act. 

In Smith v. State, 273 Ark. 47, 616 
S.W.2d 14 (1981) appellant was charged 
with the murder of his wife and her par- 
amour. Appellant's efforts to introduce ev- 
idence of specific prior acts of violence and 
threats by the victims were thwarted by 
the trial court's granting of a motion in 
limine. This the Supreme Court held was 
error, stating: 

Evidence of a victim's violent charac- 
ter, including evidence of specific vio- 
lent acts, is admissible where a claim 
of justification is raised. Such evi- 
dence is relevant to the issue of who 
was the aggressor and whether or not 
the accused reasonably believed he 
was in danger of suffering unlawful 
deadly physical force. Rule 404(a) (1) 
(sic) Arkansas Rules of Evidence 
(Ark. Stat. Ann. Vol. 3A Repl. 1979). 
Pope v. State, 262 Ark. 476, 557 
S.W.2d 887 (1977). The ruling exclud- 
ing this evidence was erroneous. 

Id. at 49, 616 S.W.2d at 15. 

Subsequently, in Half acre v. State, 277 
Ark. 168, 639 S.W.2d 734 (1982), appel- 
lant argued that the trial court erred in 
not admitting evidence of the victims' spe- 
cific prior violent acts which were un- 
known to appellant. The Court approved 
admission of testimony of previous violent 
acts known to the appellant but found 
that such evidence was not admissible if 
appellant was unaware of the previous 
acts. However, the Court then cited 
McClellan, supra in support of its ruling, 
though McClellan had held inadmissible 
evidence of a specific prior violent act in 
the context of the defense of self-defense. 
Halfacre, supra at 170, 639 S.W.2d at 
735-36. 

Finally, the Court of Appeals in Britt v. 
State, supra, attempted to reconcile the 
cases by pointing out that in McClellan 
the specific act was committed against a 
witness, not the defendant as in Halfacre. 



COMMENTARIES 



83 



In any event, the law now appears to be 
that evidence of specific prior acts of vio- 
lence committed by the victim are admis- 
sible on direct examination of a defense 
witness if the defendant was aware of 
these acts at the time of the alleged of- 
fense. Laying aside questions about 
whether Rules 404 and 405 are being 
correctly interpreted, this rule is clearly 
compatible with the defenses set out in 
§§ 5-2-606 and 5-2-607. Because the crit- 
ical factor in these defenses is the defen- 
dant's reasonable belief, general character 
evidence is simply irrelevant unless the 
defendant was aware of the victim's char- 
acter. By the same token, specific prior 
acts of the victim have relevance only if 
the defendant knew of them. 

See AMCI 4104-4105. 

Effect of Recklessly or Negligently Using 

Force 

In Kendrick v. State, 6 Ark. App. 427, 
644 S.W.2d 297 (1982), the court found 
that the trial court did not err in refusing 
to submit to the jury in a murder prose- 
cution an instruction under § 5-2-614. 
Citing a concurring opinion in Martin v. 
State, 261 Ark. 80, 547 S.W.2d 81 (1977) 
and the Comment to AMCI 4110, the court 



held that "there is no justification if the 
belief that the use of force is necessary is 
arrived at recklessly or negligently or the 
force is excessive." 6 Ark. App. at 430-31, 
644 S.W.2d at 299. Martin, supra, and 
AMCI 4110 notwithstanding, Kendrick 
may have been wrongly decided. The un- 
ambiguous language of § 5-2-614 and the 
commentary thereto indicate that it was 
included in the Code for use in situations 
where a defendant recklessly or negli- 
gently but actually believes that the use of 
force is necessary. 
See AMCI 4104-4105. 

"Dwelling" Does Not Include Curtilage 

David v. State, 286 Ark. 205, 691 S.W.2d 
133 (1985) held that the term "dwelling" 
in § 5-2-607(b)(l) did not include curti- 
lage. David v. State has been followed in 
Hopes v. State, 294 Ark. 319, 742 S.W.2d 
561 (1988), although the Court in Hopes 
refrained from deciding whether a front 
porch was part of a "dwelling" for the 
purposes of § 5-2-607 because appellant 
had not raised this issue below. The Court 
also indicated that enactment of § 5-2- 
620 neither expanded nor contracted the 
scope of 5-2-607. 



Original Commentary to § 5-2-608 



Section 5-2-608 restates pre-existing 
law, codifying such cases as Dickerson v. 
State, 121 Ark. 564, 181 S.W. 920 (1916), 
holding that use of deadly physical force is 
not permitted in defense of premises 
against criminal trespasses. "Criminal 
trespass" is a term of art defined by § 5- 
39-203 as follows: 

"A person commits criminal trespass if 
he purposely enters or remains unlawfully 
in or upon a vehicle or the premises of 
another person." 

The offense is discussed in detail in the 
Commentary to § 5-39-203, infra. Subsec- 
tion (a) permits a person owning or in 
control of premises or a vehicle to use 
non-deadly force to prevent, for example, 
an itinerant from entering a building or 
vehicle. The same degree of force may be 
employed to eject the trespasser who has 
already taken up occupancy of an automo- 
bile or vacant house. 



Under subsection (b)(1), a person de- 
fending premises may employ deadly 
physical force in circumstances described 
by § 5-2-607, the provision of general ap- 
plication respecting use of deadly physical 
force in defense of a person. Pursuant to 
subsection (b)(2), one may use deadly 
physical force to prevent arson or burglary 
by a trespasser, irrespective of whether 
the trespass actually poses a risk of death 
or serious physical injury to anyone. It 
should be noted that the definition of 
arson embraces the burning of a vehicle 
only if the vehicle is an "occupiable struc- 
ture" as defined by § 5-38-101. Likewise, 
not all buildings are "occupiable struc- 
tures." Accordingly, not every attempt at 
destruction of a vehicle or structure may 
be met by deadly physical force. 

See AMCI 4106. 
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Original Commentary to § 5-2-609 



The language of § 5-2-609 is calculated 
to make it clear that the use of deadly 
physical force is not an appropriate means 
to thwart "theft" or "criminal mischief" 
involving conduct not constituting a fel- 
ony involving force or violence. Both 
"theft" and "criminal mischief" are terms 
of art and are denned by Chapter 39 and 
§§ 5-38-203 and -204, respectively. Under 
§ 5-2-609, theft or criminal mischief may 
in any event be met by physical force 
proportioned to the necessities of the sit- 
uation. Section 5-2-609 extends somewhat 
the holdings of Brown and Carpenter, su- 
pra, and Darling v. State, 148 Ark. 653, 
225 S.W. 328 (1920) (reported only in 
Southwest Reporter). The section repre- 
sents the Commission's agreement with a 
sentiment expressed by the Carpenter 



Court: "Life is too valuable to be sacrificed 
solely for the protection of property." Id. at 
310, 36 S.W. at 907. 

Lest the Code formulation appear too 
restrictive, it should be borne in mind that 
any felonious theft of property occurring 
in circumstances such that the possessor 
or owner has opportunity to defend will 
likely take the form of robbery or burglary. 
Any robbery or burglary may be met by 
deadly physical force. In addition, since 
felony criminal mischief is defined in 
terms of conduct aimed at destruction of 
or damage to property, the most aggra- 
vated forms of criminal mischief may be 
met by deadly physical force. See, § 5-38- 
203. 

See AMCI 4107. 



Original Commentary to § 5-2-610 



Subsection 5-2-610(a) confers the justi- 
fication defense upon a law enforcement 
officer who uses physical force or threat- 
ens to use deadly physical force, if he 
reasonably believes either course to be 
necessary in making an arrest, preventing 
an escape, or in defending himself or an- 
other person during an arrest or an at- 
tempted escape. The use of deadly physi- 
cal force is limited to the circumstances 
set out in subsection (b). 

Taken as a whole, § 5-2-6 10(a) is in 
substantial agreement with pre-existing 
Arkansas law. See, e.g., Ark. Stat. Ann. 
§ 43-413 (Repl. 1964) ("Force. No unnec- 
essary force or violence shall be used in 
making the arrest"); Edgin v. Talley, 169 
Ark. 662, 276 S.W. 591 (1925); Gillespie v. 
State, 69 Ark. 573, 64 S.W. 947 (1901). 
With respect to the use of force to arrest or 
prevent the escape of a misdemeanant, 
the lead case, Thomas v. Kinkead, 55 Ark. 
502, 18 S.W. 854 (1892), provides as fol- 
lows: 

". . . [W]e therefore hold that the force 
or violence which an officer may lawfully 
use to prevent the escape of a person 
arrested for a misdemeanor is no greater 
than such as might have been rightfully 
employed to effect his arrest. In making 
the arrest or preventing the escape, the 



officer may exert such physical force as is 
necessary on the one hand to effect the 
arrest by overcoming the resistance he 
encounters, or on the other to subdue the 
efforts of the prisoner to escape; but he 
cannot in either case take the life of the 
accused, or even inflict upon him a great 
bodily harm, except to save his own life or 
to prevent a like harm to himself." Id. at 
509, 18 S.W. at 856. See, also, Deatherage 
v. State, 194 Ark. 513, 108 S.W. 2d 904 
(1937). 

Subsection (b)(1) restates earlier law 
permitting an officer to employ deadly 
physical force in effecting the arrest or 
preventing the escape of one reasonably 
believed to be a felon. See prior law for- 
merly codified as Ark. Stat. Ann. § 41- 
2238 (Repl. 1964). Subsection (b)(2) recog- 
nizes that an officer can use deadly 
physical force to defend himself or another 
in response to lethal resistance by a per- 
son he is arresting, regardless of the of- 
fense with which the person is charged. As 
previously mentioned, the only difference 
between the officer's right to use deadly 
force in defense of himself or another and 
the right of a private citizen is that the 
officer is under no duty to retreat. See, 
Commentary to § 5-2-607. 
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Use of Deadly Force to Arrest Unarmed, 

Nondeadly Felons 

In Mattis v. Schnarr, 547 F.2d 1007 (8th 
Cir. 1976), the Court faced the issue of 
whether deadly force can be used to arrest 
fleeing persons suspected of committing 
any felony. The Court began by noting 
that "(a)t least twenty-four states, includ- 
ing five in this circuit (including Arkan- 
sas) codify the common law and provide 
that deadly force may be used to arrest 
any felony suspect." 547 F.2d at 1012. The 
court held that Missouri statutes permit- 
ting use of such force create "conclusive 
presumption(s) that all fleeing felons pose 
a danger to the bodily security of the 
arresting officers and of the general pub- 
lic" and found them violative of the Fifth 
and Fourteenth Amendments to the fed- 
eral constitution. 547 F.2d at 1019. 

The Mattis decision was thereafter va- 
cated in Ashcroft v. Mattis, 431 U.S. 171 
(1977) for want of a "case or controversy." 
Because the Supreme Court did not reach 
the merits of the case, the constitutional- 
ity of Ark. Stat. Ann. § 5-2-610(b)(l) re- 
mained open to question. 

The Supreme Court has since decided 
that it is unconstitutional under the 
Fourth Amendment to the Federal Consti- 
tution for police officers to use deadly force 
to arrest or prevent the escape of un- 
armed, nondangerous felony suspects. 
Tennessee v. Garner, All U.S. 1 (1985). 

The Tennessee statute in question pro- 
vided that "[i]f, after notice of the inten- 



tion to arrest the defendant, he either flee 
or forcibly resist, the officer may use all 
the necessary means to effect the arrest." 
Tenn. Code Ann. § 40-7-108 (1982). Find- 
ing that the statute was not unconstitu- 
tional on its face, the Court nonetheless 
opined that 

The use of deadly force to prevent the 
escape of all felony suspects, what- 
ever the circumstances, is constitu- 
tionally unreasonable. It is not better 
that all felony suspects die than that 
they escape. Where the suspect poses 
no immediate threat to the officer and 
no threat to others, the harm result- 
ing from failing to apprehend him 
does not justify the use of deadly force 
to do so. It is no doubt unfortunate 
when a suspect who is in sight es- 
capes, but the fact that the police 
arrive a little late or are a little slower 
afoot does not always justify killing 
the suspect. A police officer may not 
seize an unarmed, nondangerous sus- 
pect by shooting him dead. The Ten- 
nessee statute is unconstitutional in- 
sofar as it authorizes the use of 
deadly force against such fleeing sus- 
pects. 

471 U.S. at 11. 

Like Tennessee's, Arkansas's statute 
permits a police officer to use deadly force 
to arrest or prevent the escape of any 
felon, and to this extent it is unconstitu- 
tional. 

See AMCI 4108. 



Original Commentary to § 5-2-611 



It is clear that previous authority per- 
mitted a private citizen to make an arrest 
on his own initiative when he had reason- 
able grounds for believing that the person 
sought to be arrested had committed a 
felony. See Ark. Stat. Ann. § 43-404 (Repl. 
1964); Rayburn v. State, 200 Ark. 914, 141 
S.W.2d 532 (1940); and Martin u. State, 97 
Ark. 212, 133 S.W. 598 (1911). 

See also, Ark. R. Crim. P. 4.1. Subsec- 
tion 5-2-611(a), added by Act 474 of 1977, 
codifies this authority and explicitly pro- 
vides that a reasonable degree of non- 
deadly physical force may be used. 

A fortiori, appropriate force may be used 



to make an arrest at the direction of a law 
enforcement officer, as provided by §§ 5- 
2-6 1Kb) and (c). In fact, the Supreme 
Court has recently upheld a statute mak- 
ing it a crime to fail to assist an officer's 
proper request for aid in making an arrest 
for a misdemeanor offense. Williams v. 
State, 253 Ark. 973, 490 S.W.2d 117 
(1973). See also, Ark. Stat. Ann. § 43-415, 
§§ 42-202 to -204 (Repl. 1964); § 5-54- 
109. 

Subsection 5-2-6 11(c) prohibits the pri- 
vate citizen from using deadly physical 
force in effecting an arrest unless such 
force is necessary to defend himself or a 
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third person, including the officer, from 
the use of lethal force by the person 
sought to be arrested. 



Original Commentary to § 5-2-612 



Section 5-2-612 adopts the "no sock" 
principle discouraging physical resistance 
of an arresting officer. As pointed out by 
the Commentary to Proposed Oregon Code 
§ 32: "[0]rderly procedure dictates peace- 
ful submission to duly constituted law 
enforcement authority in the first in- 
stance; and ... if it develops that the 
officer was mistaken and the arrest unau- 
thorized, ample means and opportunity 
for remedial action in the courts are avail- 
able to the person arrested." Id. at 31. 

Section 5-2-612 should, of course, be 
read in conjunction with § 5-54-103 es- 
tablishing the substantive offense of re- 
sisting arrest. Former statutory law on 
the topic of resisting arrest or execution of 
other legal process was found at Ark. Stat. 
Ann. §§ 41-2801, 41-2803 (Repl. 1964); 
and §§ 41-2802, 41-2802.2 (Supp. 1973). 

Under prior law it was clear that under 
no circumstances might one employ phys- 
ical force to resist a lawful arrest. 
Whether one could justifiably utilize phys- 
ical force to resist an unlawful arrest or 
execution of process was, however, un- 
clear. Of course, if the "unlawfulness" of 
the arrest lay in the use of excessive 
physical force upon the person to be ar- 
rested, the principles set out by the cases 
in the Commentary to §§ 5-2-606 and 
-607 permitted self-defense. Dicta in 
Patterson v. State, 141 Ark. 422, 217 S.W. 
480 (1920) indicates that one might at 
least threaten to use deadly force against 
a law enforcement officer where it ap- 
peared that excessive force was being 
used or might be used to make an arrest. 



Id. at 424, 217 S.W. at 480. Common law 
permitted reasonable resistance to an un- 
lawful arrest. See, also, Bad Elk v. United 
States, 177 U.S. 529, 20 S. Ct. 729, 44 L. 
Ed. 874 (1900). 

Prior law was to the effect that, at least 
regarding the execution of a search war- 
rant, "[tlhe validity of a criminal process, 
regular on its face, is immaterial in the 
prosecution for a violation of this statute 
[Ark. Stat. Ann. § 41-2803 (Repl. 1964)]. 
One cannot defy and obstruct the service 
of such a process without being subject to 
prosecution." Crabtree v. State, 238 Ark. 
358, 360, 381 S.W.2d 729, 730 (1964). See, 
also, Appling v. State, 95 Ark. 185, 128 
S.W. 866 (1910): "[I]n the absence of an 
affidavit, a writ of the kind [search war- 
rant], regular on its face, is sufficient to 
protect the officer to whom it is directed, 
and an individual can not bid defiance to 
the writ and obstruct its execution with- 
out subjecting himself to criminal prose- 
cution under the statute." Id. at 186, 128 
S.W. at 867. See, also, 6 Ark. L. Rev. 46 
(1951); Annot., 44 A.L.R. 3d 1078 (1972). 

Moreover, there was apparently no de- 
cisional law as to whether an unlawful 
warrantless arrest might be resisted by 
physical force. In any event, subject to the 
provisions of §§ 5-2-606 and 607, the de- 
fense of justification will now fail if inter- 
posed in a case involving resistance to a 
lawful or unlawful arrest, whether or not 
under warrant, so long as the person re- 
sisting knew or should have known the 
arrest was by an officer or a person acting 
at his direction. 



1988 Supplementary Commentary to § 5-2-612 



Resistance to Unlawful Arrest by Non-Law 

Enforcement Officer 

This section does not govern cases in 
which physical force is used to resist an 



unlawful arrest made by one who is not a 
law enforcement officer. Thompson v. 
State, 284 Ark. 403, 682 S.W2d 742 
(1985). 
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Original Commentary to § 5-2-613 



This section provides special protection 
to persons under a duty to prevent the 
escape of inmates from correctional facil- 
ities. Compare, § 5-2-613 with the more 
restrictive provisions of § 5-2-605(2). See, 
Commentary to § 5-2-605(2), supra. The 
section comports with previous Arkansas 
authority in prohibiting the use of deadly 
physical force to prevent the escape of a 
person convicted or charged only with a 
misdemeanor. See the quoted language of 
Thomas v. Kinkead, 55 Ark. 502, 18 S.W. 



854 (1892), set out in the Commentary to 
§ 5-2-610, supra. Imposing strict liability 
on a guard in an escape situation is obvi- 
ously unfair, since there may be insuffi- 
cient time to determine whether an escap- 
ing prisoner is a felon or a misdemeanant. 
Consequently, the defense of justification 
is withheld only if the guard employs 
deadly physical force against one who he 
knows or reasonably should know has 
committed only a misdemeanor. 



Original Commentary to § 5-2-614 



Section 5-2-614 applies to situations in 
which force is recklessly or negligently 
employed. Under such circumstances the 
defense of justification cannot be success- 
fully interposed in a prosecution for an 
offense established by proof of reckless or 
negligent conduct. 

In so providing the Code is aligned with 
the stance of the Model Penal Code Re- 
porter: "[W]e do not believe a person ought 
to be convicted for a crime of intention 
where he has labored under a mistake 
such that, had the facts been as he sup- 
posed, he would have been free from guilt. 
The unreasonableness of an alleged belief 
may be evidenced [sic] that it was not in 
fact held, but if the tribunal is satisfied 
that the belief was held, the defendant in 
a prosecution for a crime founded on 
wrongful purpose should be entitled to be 
judged on the assumption that his belief 
was true. To convict for a belief arrived at 
on unreasonable grounds is, as we have 
urged, to convict for negligence. Where 
the crime otherwise requires greater cul- 
pability for a conviction, it is neither fair 
nor logical to convict when there is only 
negligence as to the circumstances that 
would establish a justification." M.P.C. 
§ 3.09, Comment at 78 (Tent. Draft No. 8, 
1958). 

For example, assume a conductor reck- 
lessly misconstrues conduct by a passen- 
ger on a carrier as a breach of the peace, 



applies physical force, and injures the 
passenger. Section 5-2-6 14(a) would pro- 
tect the conductor by permitting him to 
interpose a defense based on § 5-2-604(3) 
to a prosecution for purposeful conduct 
under § 5-13-202 (Battery in the second 
degree). However, because the conductor 
acted recklessly in assessing the need to 
use force, § 5-2-6 14(a) withdraws justifi- 
cation as a defense to a prosecution under 
§ 5-13-203(a)(2) (Battery in the third de- 
gree), since proof of recklessness suffices 
for conviction of the latter offense. 

The section operates the same way 
when the recklessness or negligence has 
to do with the amount of force employed as 
opposed to the necessity of using it in the 
first instance. The section is in harmony 
with pre-existing authority. Dean v. State, 
139 Ark. 433, 214 S.W. 38 (1919); and 
Bruder v. State, 110 Ark. 402, 161 S.W. 
1067 (1913). 

Subsection 5-2-6 14(b) revokes the de- 
fense to the same extent as in the preced- 
ing subsection in circumstances where the 
conduct charged to constitute the offense 
is justifiable with regard to its intended 
object but is reckless or negligent respect- 
ing a bystander. For prior case authority 
see, Scott v. State, 75 Ark. 142, 86 S.W. 
1004 (1905); and Ringer v. State, 74 Ark. 
262, 85 S.W. 410 (1905). See, also, Annot., 
55A.L.R.3d620(1974). 

See AMCI 4110. 
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1988 Supplementary Commentary to § 5-2-620 



Section 1 of Act 880 of 1981 has been 
codified as § 5-2-620. The Act provides "a 
legal presumption" that any force "used to 
defend persons and property against those 
invading a home is lawful unless the pre- 
sumption is rebutted by clear and convinc- 
ing evidence. This section's effect, when 
read together with §§ 5-2-606 and 5-2- 
607, is not entirely clear. Any evidence 
supporting the presumption necessarily 
raises defenses under §§ 5-2-606 and 5-2- 
607 which the State must overcome by 
evidence disproving them "beyond a rea- 
sonable doubt," a burden of proof greater 
than "clear and convincing evidence." Ac- 
cordingly, at least in the view of the AMCI 
drafters, this presumption is without ef- 
fect. See AMCI 4106 (Supp. 1982). In any 
event, the presumption ensures that jus- 
tification will frequently be raised as a 
defense in cases in which an owner uses 
physical force against a person on the 
owner's premises. 

In Carter v. State, 9 Ark. App. 206, 657 
S.W.2d 213 (1983), the Court reached the 
obvious conclusion that this provision did 
not provide a defense to battery of police 



officers committed immediately after re- 
vocation by defendants of consent to 
search a home. The Court did not go 
further to explain the effect, if any, of 
§ 5-2-620 upon other provisions in this 
Chapter. 

In Doles v. State, 280 Ark. 299, 657 
S.W.2d 538 (1983), appellant shot an un- 
armed acquaintance on appellant's front 
porch and argued that since he was in his 
home the killing was presumed to be jus- 
tified. The Court rejected this argument 
using the following language: 

The jury was instructed on a recent 
Arkansas statute although it was not 
in force at the time of the killing. That 
statute is Ark. Stat. Ann. § 41-507.1 
(Supp. 1983) (§ 5-2-620), which es- 
sentially provides that there is a legal 
presumption that any force used in 
one's home is justified unless over- 
come by clear and convincing evi- 
dence. This statute has not legalized 
murder. 

Id. at 300, 657 S.W.2d at 539. 

See AMCI 4106, 4107; Hope v. State, 
294 Ark. 319, 742 S.W.2d 561 (1988). 



Original Commentary to § 5-3-101 



It is anticipated that § 5-3-101 will be 
used sparingly because only the most ex- 
ceptional circumstances will call for its 
application. The necessity for the provi- 
sion arises as a consequence of the elimi- 
nation of the defense of impossibility and 
the resultant possibility of abusive prose- 
cution for conduct of negligible danger. 
This provision would allow interposition 



of an affirmative defense in rare cases 
where offenses are sought to be committed 
by absurdly ineffectual means — for ex- 
ample, attempted homicide by incanta- 
tions believed to have magical effect. See, 
M.P.C. § 5.05(2), Comment at 179 (Tent. 
Draft No. 1, 1960). 
See AMCI 707-D2. 



Original Commentary to § 5-3-102 



Section 5-3-102 prohibits conviction of 
more than one inchoate offense designed 
to achieve the same criminal object. The 
section does, however, permit a defendant 
to be charged in the alternative with in- 
choate crimes designed to culminate in 
the same offense, the burden of choosing 



which offense, if any, has been committed 
being left to the court or the jury, as the 
case may be. Compare § 5-3-102 with 
§ 5-l-110(a)(2), providing that a person 
may not be convicted of an attempt, con- 
spiracy, or solicitation to commit an of- 
fense as well as the consummated offense. 
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Section 5-3-103 advances two defenses 
in § 5-3-103(a) and provides in § 5-3- 
103(b) that certain circumstances have no 
effect on the liability of a defendant pros- 
ecuted for either solicitation or conspiracy. 

Subsection 5-3-103(a)(l) reaffirms the 
policy embodied in Chapter 3 at § 5-2- 
404(a). To provide otherwise, that is ". . . 
to hold the victim of a crime guilty of 
conspiracy to commit it[,] would confound 
legislative purpose." M.P.C. § 5.04, Com- 
ment at 172 (Tent. Draft No. 10, 1960). 

Subsection (a)(2) compels a result accor- 
dant with previous Arkansas law regard- 
ing the liability of a woman procuring an 
unlawful abortion. See, Heath v. State, 
249 Ark. 217, 459 S.W. 2d 420 (1970), 
holding that a female procuring an abor- 
tion upon herself is not an accomplice to 
the offense of abortion. 

Subsection (b)(1) takes into account 
that some offenses may, by definition, be 
committed only by persons occupying a 
particular position, or having a particular 
status or characteristic. For example, only 
a public servant can commit the offense of 
misuse of confidential information (§ 5- 
52-106), and abuse of office "(§ 5-52-107). 
Subsection (b)(1) "accords with the settled 
rule that a person who is incapable of 
committing a particular substantive 
crime because he lacks such position or 
characteristic may nevertheless be guilty 
of a conspiracy to commit it. The decisions 
offer numerous examples of this doctrine: 
the giver of a bribe has been convicted of 
conspiring with a public officer to commit 
the crime of receiving a bribe, which only 
the public officer could commit; a person 



who is not a bankrupt may be convicted of 
conspiring with a bankrupt to conceal the 
latter's property from the trustee, al- 
though only the bankrupt could be guilty 
of the substantive crime; and an unmar- 
ried man may be convicted of conspiring 
with a married man that the latter com- 
mit adultery. The doctrine is clear upon 
principle, for agreement to aid another to 
commit a crime is not rendered less dan- 
gerous than any other conspiracy by vir- 
tue of the fact that one party cannot 
commit it so long as the other party can." 
M.P.C. § 5.04, Comment at 170 (Tent. 
Draft No. 10, 1960). 

Subsection (b)(2) is designed to bar de- 
fenses based on the fact that other con- 
spirators are not liable to prosecution for 
their participation in the conspiracy. It 
would find application, for example, if one 
of the conspirators is actually working for 
the police and only pretends to agree to an 
illegal course of conduct. Likewise, the 
actor does not escape punishment merely 
because the other conspirators have a 
valid defense based on mental disease or 
immaturity. 

Subsections (b)(3) and (4) further fore- 
close defenses not relevant to the defen- 
dant's culpability or dangerousness. Cf, 
§ 5-2-405(2) and Commentary thereto, su- 
pra. 

Finally, subsection (b)(5) rules out a 
defense based on the actor's incapacity to 
commit the offense in an individual capac- 
ity. For elucidations of the effect of this 
provision, see the Commentary to § 5-2- 
405(1), supra. 
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Immunity of Alleged Co-Conspirator 

The Arkansas Court of Appeals relied 
upon the commentary to this section in 
finding that appellant, convicted of con- 
spiracy to deliver controlled substances 
and to commit arson, was not entitled to 
reversal on grounds that there can be no 
conspiracy where all alleged co-conspira- 
tors are undercover police officers. See 
§ 5-3-103(b)(2); Guinn v. State, 23 Ark. 
App. 5, 740 S.W.2d 148 (1987). 



Acquittal of Co-Conspirator at Joint Trial 
as Defense, Notwithstanding § 5-3- 
103(b)(3) 

The Arkansas Supreme Court has made 
it clear that where all but one alleged 
co-conspirator are acquitted at a joint trial 
under circumstances where there are no 
unnamed alleged co-conspirators, the con- 
spiracy conviction of the remaining defen- 
dant is a logical impossibility and cannot 
be upheld by resort to § 5-3-103(b)(3). 
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Yedrysek v. State, 293 Ark. 541, 739 
S.W.2d 672 (1987). Section 5-3-103(b)(3) 



applies only to inconsistent 
reached after separate trials. 



verdicts 
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Comment to § 5-3-201 

The following are examples of types of 
conduct that, if strongly corroborative of 
criminal purpose, might reasonably be 
held by a trier of fact to be substantial 
steps: 

(1) lying in wait, searching for or fol- 
lowing the contemplated victim of the 
offense; 

(2) enticing or seeking to entice the 
contemplated victim of the offense to go to 
the place contemplated for its commission; 

(3) reconnoitering the place contem- 
plated for the commission of the offense; 

(4) unlawful entry of a structure, vehi- 
cle or inclosure in which it is contem- 
plated that the offense will be committed; 

(5) possession of materials to be em- 
ployed in the commission of the offense, 
which are specially designed for such un- 
lawful use or which can serve no lawful 
purpose of the actor under the circum- 
stances; 

(6) possession, collection or fabrication 
of materials to be employed in the com- 
mission of the offense, at or near the place 
contemplated for its commission, where 
such possession, collection or fabrication 
serves no lawful purpose of the actor un- 
der the circumstances; 

(7) soliciting an innocent agent to en- 
gage in conduct constituting an element of 
the offense. 

This enumeration, taken from M.P.C. 
§ 5.01(2), is not an exhaustive one but, as 
indicated above, is intended merely to be 
illustrative. 

Inchoate Offenses Generally: 

Chapter 3 is concerned with the defini- 
tion and grading of attempts, solicita- 
tions, and conspiracies — all designated 
inchoate offenses because each involves 
conduct that is calculated to result in the 
commission of a substantive criminal of- 
fense but which falls short of culmination. 

Although the chapter's method of ap- 
proaching incipient criminal conduct rep- 
resents a new approach in Arkansas, this 
is not to say that former law did not 
proscribe conduct not achieving the ulti- 
mate result the law sought to prevent. It 
has been asserted that virtually all "sub- 



stantive" offenses are inchoate in the 
sense that successful prosecution does not 
hang on proof that the evil sought to be 
prevented by the statute defining the of- 
fense has, in fact, been achieved. Forgery 
and burglary are commonly cited exam- 
ples of crimes denned in terms of conduct 
that, though relatively innocuous in itself, 
is severely penalized because of its ulti- 
mate objective. Regarding forgery, the law 
seeks to prevent theft by deception. In the 
case of burglary, the chief evils sought to 
be averted are, in fact, larceny and injury 
to persons. Indeed, it has been noted that 
homicide is the only common crime which 
by its definition calls for proof that the full 
evil the law endeavors to prevent has 
come to pass. See, M.P.C. Introductory 
Comments at 24 (Tent. Draft No. 10, 1960). 

Attempts Generally: 

The chapter begins with § 5-3-201 de- 
fining criminal attempt. Under prior law, 
one approach to dealing with attempted, 
but unsuccessful, criminal endeavors was 
to define attempts to commit serious 
crimes as assaultive offenses. See, e.g., 
prior law formerly codified as Ark. Stat. 
Ann. §§ 41-606 (Repl. 1964) (Assault with 
intent to kill); 41-607 (Repl. 1964) (As- 
sault with intent to rape); 41-608 (Repl. 
1964) (Assault with intent to commit may- 
hem or larceny); and 41-609 (Repl. 1964) 
(Assault with intent to rob). Obviously, 
serious restrictions inhere in such an ap- 
proach. It cannot be utilized to get at 
attempted bribery, forgery, frauds, or any 
other offense not of itself assaultive in 
nature. Accordingly this approach was re- 
jected by the Commission as being ineffi- 
cacious. 

A second way in which prior law dealt 
with attempts was to define substantive 
offenses to include attempts to commit 
that offense. See, e.g., previous authority 
formerly found at Ark. Stat. Ann. § 41- 
502 (Repl. 1964). Proceeding by way of 
patchwork revision through the entire 
body of Arkansas criminal law adding 
attempt language to each provision was 
thought undesirable for a number of rea- 
sons. Initially, it would have offered no 
definition of what constitutes an attempt. 
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Also, such an approach would have led to 
unnecessarily prolix and complicated stat- 
utes. See, e.g., previous authority for- 
merly found at Ark. Stat. Ann. § 41-1126 
(Repl. 1964). It would also have tended to 
result in attempts being graded for pur- 
poses of punishment as seriously as the 
completed offense — something that the 
Code does not preclude but does not inev- 
itably entail. That is, nothing in the Code 
prevents the legislature from selectively 
imposing attempt liability equivalent in 
severity to that of the consummated of- 
fense. 

The Commission felt that what was 
needed, and what it has sought to provide, 
was a comprehensive system dealing in a 
uniform fashion with factors such as legal 
and factual impossibility; renunciation of 
criminal purpose; accomplice liability; 
various sorts of incapacities or immunities 
respecting the actor or those criminally 
associated with him; and penal sanctions 
for inchoate criminal conduct. 

Grading Generally: 

Grading, i.e., determining appropriate 
punishment, introduces complex consider- 
ations into this area of the law. For exam- 
ple, 

"[Slince [inchoate] offenses always pre- 
suppose a purpose to commit another 
crime, it is doubtful that the threat of 
punishment for their commission can sig- 
nificantly add to the deterrent efficacy of 
the sanction — which the actor by hypoth- 
esis ignores — that is threatened for the 
crime that is his object." M.RC. Introduc- 
tory Comment at 24 (Tent Draft No. 10, 
1960). 

But although the goal of deterrence is 
not well served by attaching criminal lia- 
bility to inchoate conduct, other goals of 
the criminal justice system are: 

"First: When a person is seriously ded- 
icated to commission of a crime, there is 
obviously need for a firm legal basis for 
the intervention of the agencies of law 
enforcement to prevent its consummation. 
In determining that basis, there must be 
attention to the danger of abuse; equivocal 
behavior may be miscontrued by an un- 
friendly eye as preparation to commit a 
crime. It is no less important, on the other 
side, that lines should not be drawn so 
rigidly that the police confront insoluble 
dilemmas in deciding when to intervene, 
facing the risk that if they wait the crime 



may be committed while if they act they 
may not yet have any valid charge. 

"Second: Conduct designed to cause or 
culminate in the commission of a crime 
obviously yields an indication that the 
actor is disposed towards such activity, 
not alone on this occasion but on others. 
There is a need, therefore, subject again to 
proper safeguards, for a legal basis upon 
which the special danger that such indi- 
viduals present may be assessed and dealt 
with. They must be made amenable to the 
corrective process that the law provides. 

"Third: Finally, and quite apart from 
these considerations of prevention, when 
the actor's failure to commit the substan- 
tive offense is due to a fortuity, as when 
the bullet misses in attempted murder or 
when the expected response to solicitation 
is withheld, his exculpation on that 
ground would involve inequality of treat- 
ment that would shock the common sense 
of justice. Such a situation is unthinkable 
in any mature system, designed to serve 
the proper goals of penal law." M.RC. 
Introductory Comment at 25 (Tent. Draft 
No. 10, 1960). 

To the extent that the Commission em- 
braced the goals of the Model Penal Code, 
the Code partakes of its recommenda- 
tions, particularly those of abolishing the 
defense of impossibility, establishing solic- 
itation as an offense, permitting a nar- 
rowly circumscribed defense of renuncia- 
tion, and dispensing comparable 
punishment for the inchoate offense and 
the crime that is its object. 

Subsections 5-3-20 1(a) and (b) are 
framed so as to have application only to 
purposeful conduct, accompanied in sub- 
sections (a)(1) and (a)(2) by a belief in 
attendant circumstances and in (b) by a 
knowing culpable mental state regarding 
a result. The sections have overlapping 
coverage and are not set out in alternative 
form solely to pick up distinct kinds of 
conduct. 

Subsection 5-3-201(a)(l) is directed at 
the completed course of conduct. For ex- 
ample, assume A shoots at a tree, thinking 
it is B, with a purpose to kill B. If A's 
conduct would have constituted the of- 
fense of murder had A, in fact, killed B, A 
has committed attempted murder. Sub- 
sections 5-3-201(a)(2) and 5-3-201(b) 
would also cover this hypothetical con- 
duct. They are, however, primarily di- 
rected at situations where substantial 



92 



CRIMINAL CODE 



steps not amounting to completed courses 
of conduct have been taken, but have not 
culminated in the commission of the ob- 
ject offense. 

Both §§ 5-3-201(a)(l) and (2) require 
that the defendant be judged on the basis 
of what he believes the attendant circum- 
stances to be, not what the attendant 
circumstances actually are. Thus, he is 
precluded from arguing that in light of the 
actual facts his conduct could not possibly 
result in the commission of the ultimate 
offense. The language "attendant circum- 
stances" in §§ 5-3-201(a)(l) and (2) refers 
to factual attendant circumstances and 
not to the actor's belief regarding what the 
law prohibits or permits. Consequently 
there can be no conviction for attempt 
based on non-criminal conduct engaged in 
by an actor thinking that he is committing 
or attempting a crime. 

Consider the following hypotheticals: 

(1) A, mistakenly believing B to be a 
juror, offers B a bribe. A commits the 
offense of attempted bribery under § 5-3- 
201(a)(2) irrespective of his mistaken no- 
tions as to attendant circumstances, viz., 
the status of B. 

(2) A, believing B is a juror, engages in 
conduct relative to B believing the conduct 
constitutes juror bribery. Actually, it does 
not. Regardless of the status of B, no 
liability accrues here because A's mis- 
taken belief is as to the law. 

(3) A, believing B is a juror, attempts to 
bribe B, believing a statute makes such 
conduct criminal. In fact, there is no such 
statute. A has not committed an offense. 

Subsection 5-3-20 Kb) makes it clear 
that, with respect to result oriented of- 
fenses, purposeful conduct constituting a 
substantial step in a chain of events in- 
tended or known to be capable of produc- 



ing a result gives rise to liability if accom- 
panied by the culpable mental state, 
respecting attendant circumstances, re- 
quired by the definition of the object of- 
fense. This section is necessary to cover 
situations such as the following: A blows 
up an occupied building, not intending to 
cause the death of another person, but 
knowing or believing in the virtual inevi- 
tability of this result. If fortuitously no 
one is killed, A may nonetheless be prose- 
cuted for attempted second degree murder 
under § 5-10-103(a)(2) despite the ab- 
sence of any purpose on his part to cause a 
death. A's conduct would not be reached 
under subsection 5-3-20 1(a)(1) or (2) be- 
cause of this absence of purpose. Accord- 
ingly, to reach this sort of conduct, subsec- 
tion (b) relaxes somewhat the purposeful 
conduct requirement common to the 
Code's inchoate offenses: under § 5-3- 
201(b) knowledge regarding a result will 
generate liability when coupled with pur- 
poseful conduct. See, M.P.C. § 5.01, Com- 
ment at 29 (Tent. Draft No. 10, 1960). 

Subsection 5-3-20 1(c) is designed to call 
attention to, if not to explain by specific 
guideline, the distinction between "prepa- 
ration" and attempt. When read in con- 
junction with the Comment, § 5-3-20 1(c) 
changes Arkansas law to a slight extent 
by allowing imposition of criminal liability 
for conduct further removed from consum- 
mation of an offense. See, Turnage v. 
State, 182 Ark. 74, 30 S.W.2d 865 (1930). 
But it remains clear that under the Code 
not every act done in conjunction with the 
intent to commit a crime constitutes an 
attempt to commit that crime. 

The Comment to § 5-3-201 is taken 
from the Model Penal Code and as indi- 
cated is illustrative, not exhaustive. 
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"Same Conduct" Bar to Two Convictions 

Under § 5-1-110 

For circumstances under which a con- 
viction of one offense precludes conviction 
of attempted commission of a different 
offense, see Swaite v. State, 272 Ark. 128, 
612 S.W.2d 307 (1981), holding in effect 
that aggravated robbery is a lesser in- 
cluded offense of attempted capital mur- 
der where the same conduct (§ 5-1- 110(a)) 
constituted both offenses. Swaite, supra, 



should be read in conjunction with Rowe v. 
State, 271 Ark. 20, 607 S.W. 2d 657 (1980), 
cert, denied, 450 U.S. 1043 (1981), where 
convictions of aggravated robbery and at- 
tempted capital murder were upheld. In 
Rowe, supra, the Court held that neither 
aggravated robbery nor capital murder is 
denned as a "continuing course of con- 
duct." Section 5-l-110(a)(5). The Court 
then went on to analyze appellant's con- 
duct and concluded that it involved dis- 



COMMENTARIES 



93 



tinct impulses arising at different times, 
justifying conviction of separate offenses. 
The Court did not address whether both 
convictions could stand under § 5-1- 
110(a)(1). But in a subsequent proceeding 
under Ark. R. Crim. P. 37, the Court 
vacated the conviction, holding that ag- 
gravated robbery was a lesser included 
offense of attempted capital murder and 
that convictions of both offenses were im- 
permissible under § 5-1- 110(a)(1). Rowe 
v. State, 275 Ark. 37, 627 S.W.2d 16 
(1982). See supplementary commentary to 
§ 5-1-110. See also, AMCI 701 to 702-D2. 
Though Swaite does not announce a 
general rule regulating multiple convic- 
tions of both substantive and inchoate 
offenses, the Code does. See §§ 5-3-102; 
5-l-110(a)(2); and the original commen- 
tary to § 5-3-102. 

Substantial Step Under § 5-3-102(a)(2) 

Appellant in Berry v. State, 278 Ark. 
578, 647 S.W.2d 453 (1983) argued that 
touching his intended victims was a pre- 
requisite to conviction of attempted rape. 
Since the testimony showed that he made 
two women disrobe at knifepoint in an 
isolated area after announcing his inten- 
tion to have sexual intercourse with them, 
the Court had little difficulty rejecting the 
contention. 

Multiple Convictions Based on Same Con- 
duct Permitted 

In Avery v. State, 15 Ark. App. 134, 690 
S.W.2d 732 (1985) the Court of Appeals 
upheld the defendant's convictions of bur- 
glary and attempted rape. 

The evidence showed that the defen- 
dant entered the victim's home uninvited 
and solicited sex without physically abus- 
ing her or attempting to do so. The victim 
understandably became agitated, ran 
from her home, and contacted the police, 
who arrested defendant shortly thereaf- 
ter. The court found that the unlawful 
entry followed by the defendant's entreat- 
ies constituted "a substantial step in a 
course of conduct intended to culminate in 
the commission of an offense." § 5-3- 
102(a)(2). 

The four judge majority opinion did not 
touch on whether convictions of both at- 



tempted rape and burglary could stand 
under § 5-1-110, since this issue was not 
raised at trial or briefed on appeal. A 
concurring opinion argued, however, that 
had the question been faced both convic- 
tions should stand because "it is not nec- 
essary to prove an unlawful entry into an 
occupiable structure to establish rape or 
attempted rape."/d at 140, 690 S.W.2d at 
736. 

Two judges dissented from the affir- 
mance of both convictions, stating that, 
since the court found that defendant's 
entry into the house and the solicitation of 
the victim constituted the substantial step 
on which defendant's conviction of at- 
tempted rape was based, the convictions 
were in fact based upon the same conduct. 
In other words, the concurring opinion 
interprets § 41-105 to require that the 
Court compare statutory definitions in de- 
termining whether one offense "is estab- 
lished by proof of the same or less than all 
the elements required to establish the 
commission of [another offense]." § 5-1- 
110(b)(1). The dissent, on the other hand, 
seems to argue that the determination 
should turn on whether the same conduct 
is actually the basis for each conviction. 
No Arkansas case has been found in which 
these alternative readings of § 5-1-110 
have been drawn in issue. Since the ma- 
jority in Avery did not reach this issue, the 
question has not yet been decided. It 
should be noted, however, that in Akins v. 
State, 278 Ark. 180, 644 S.W.2d 273 (1983) 
in a discussion of whether convictions for 
battery in the first degree under § 5-13- 
201(a)(4) and aggravated robbery could 
stand, the Court said: 

The information charged battery in 
the first degree by use of the pistol 
which was used to commit the aggra- 
vated robbery. Therefore, the facts of 
the present case required proof of the 
aggravated robbery, the underlying 
felony, in the course of proving bat- 
tery in the first degree which was 
alleged to have been committed dur- 
ing the course of a felony. Under the 
informations here in question the 
greater offense was actually included 
in the lesser offense. 

Id. at 183, 644 S.W.2d 275. 
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Original Commentary to § 5-3-202 



Under prior law accessory liability 
arose from "aiding, abetting, or assisting" 
the commission of an offense. See previous 
authority formerly codified as Ark. Stat. 
Ann. § 41-119 (Repl. 1964). Conspiracy 
was also made punishable. See previous 
authority formerly found at Ark. Stat. 
Ann. §§ 41-1201 — 1203 (Repl. 1964). But 
both statutory and case law were silent as 
to the criminality of conduct designed to 
aid the commission of an offense not com- 
mitted. 

The Model Penal Code Commentary 
provides two examples of situations where 
imposition of liability for such conduct 
would seem particularly appropriate: 

"Two cases, on their facts, involve at- 
tempted aiding and abetting. In one a 
policeman, desiring to assist an illegal 
gambling establishment, telephoned the 
proprietors that the police were closing in. 
The police, however, were already in pos- 
session of the premises and one of the 
officers answered the phone. The court 
held the actor guilty of malfeasance in 
office but predicated liability on an at- 
tempt to aid and abet the criminal opera- 
tion, treating such attempt as a ground of 
general criminal liability. [Common- 
wealth v. Haines, 147 Pa. Super. Ct. 165, 
24 A.2d 85 (1942).] In the other, a driver 
brought a truckload of supplies to within 
several hundred yards of an illegal still; 
the still was then in the hands of the 
police. The court held that the defendant 
was not guilty of attempting to manufac- 
ture illegal liquor or of aiding and abet- 
ting in such manufacture, but did not 
consider the issue of attempted aiding and 
abetting. [West v. Commonwealth, 156 Va. 
975, 157 S.E. 538 (1931).] 

"Another instance of conduct designed 
to aid in the commission of a crime is 
suggested by the case of State v. Tally, 
[102 Ala. 25, 15 So. 722 (1894)] where a 



judge was impeached for aiding and abet- 
ting the murder of one Ross. The judge, 
knowing that armed men were pursuing 
Ross in order to kill him and that a 
telegram had been sent to Ross warning 
him of his danger, sent a telegram to the 
telegraph operator at the other end of the 
line, who was a friend of his, directing him 
not to warn Ross. Ross was not warned 
and was killed by his pursuers. There was 
no evidence of preconcert between the 
judge and Ross's pursuers. If the judge 
had been unsuccessful in his effort to 
prevent Ross from being warned and Ross 
had escaped, or if, notwithstanding the 
effective suppression of the warning, Ross 
had not been killed, the judge would have 
engaged in conduct designed to aid the 
others to murder Ross and liability would 
be established under this subsection." 
M.P.C. § 5.01(3), Comment at 68, 69 (Ten- 
tative Draft No. 10, 1960). 

This section is also necessary because, 
as is evident from the definitions of solic- 
itation and conspiracy, infra at §§ 5-3- 
301, 401, conduct designed to aid commis- 
sion of a crime does not necessarily 
constitute conspiracy or solicitation. It 
will also be noted that § 5-3-202 does not 
require conduct strongly corroborative of 
criminal purpose as a prerequisite for 
criminal accountability. This is so because 
the test of involvement in criminal activ- 
ity is that of § 5-2-402, defining accom- 
plice liability. As is true in the case of the 
general attempt section, the rationale 
supporting imposition of criminal liability 
here has to do with the actor's dangerous 
disposition toward criminality. 

Lastly, subsection (b) explicitly with- 
draws as a defense that the offense was 
not committed or attempted, and tracks 
§§ 5-3-301(a)(2) and 5-3-301(b) in abro- 
gating the defense of factual impossibility. 

See AMCI 702. 
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Prior law approached grading of at- 
tempts from at least four different ave- 
nues. 

First, some attempts were prohibited by 
the statute defining the substantive of- 
fense involved, and were consequently 
graded at the same level. See, e.g., prior 



law formerly found at Ark. Stat. Ann. 
§§ 41-1126 (Repl. 1964) (Indecent propos- 
als to minors); and 41-502 (Repl. 1964) 
(Convict burning penitentiary). In other 
cases, the offense of attempt was defined 
by a separate act. See, e.g., prior law 
formerly found at Ark. Stat. Ann. §§ 41- 
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3010 (Repl. 1964) (Perjury — attempt — 
penalty); and 41-3510 (Supp. 1973) (At- 
tempt at escape — penalty). As previously 
mentioned, still other attempts were 
treated as substantive assault offenses. 
These commonly entailed penalties com- 
parable to those of the substantive offense 
denned as the object of the assault. Com- 
pare, e.g., prior law formerly found at Ark. 
Stat. Ann. § 41-607 (Repl. 1964) (Assault 
with intent to rape) with § 41-3403 (Supp. 
1973) (Penalties for rape). Finally, where 
no attempt liability was imposed either by 
the statute denning the object offense or 
by a related statute, an attempt was crim- 
inally punishable only pursuant to prior 
law formerly codified as Ark. Stat. Ann. 
§ 41-107 (Repl. 1964), allowing imposi- 
tion of misdemeanor liability for an at- 
tempt to commit a felony. 

Considerations exist other than those 
mentioned in the preceding general com- 



ments on grading. Attempted criminal 
conduct, while broadly indicative of a per- 
son's character, does not always provide 
an accurate indication of his dangerous- 
ness. This is especially true under the 
Code because attempt liability accrues at 
a point in time somewhat more removed 
from the consummated offense than at 
common law. Accordingly, police interven- 
tion may occur in cases where the defen- 
dant would have eventually abandoned 
his criminal conduct short of committing 
the ultimate offense. This is equally the 
case as regards conspiracies and solicita- 
tions. As a result, the Commission has 
declined to follow the Model Penal Code 
grading scheme imposing identical liabil- 
ity for attempts, solicitations, and conspir- 
acies and the object offense. Also rejected 
is the concept of grading according to the 
proximity of conduct to culmination in the 
object offense. 
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Amendments 

Act 620 of 1981 created class Y felonies 
and reclassified most class A felonies as 
such. Act 620 simply amends this section 



to reflect that attempted commission of a 
class Y felony is a class A felony. No 
attempts receive class Y felony grading. 
See AMCI 6100 et seq. 
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Section 5-3-204 is composed of two sub- 
sections, each of which provides as an 
affirmative defense renunciation of crimi- 
nal purpose. In providing these affirma- 
tive defenses the Code follows the prevail- 
ing view among jurisdictions. 

The language of § 5-3-204(a) is virtu- 
ally identical with the first paragraph of 
M.P.C. § 5.01(4) and imposes stringent 
proof requirements upon a defendant 
seeking to interpose the affirmative de- 
fense to a prosecution under §§ 5-3- 
201(a)(2) or 5-3-201(b). Because this is an 
affirmative defense, the defendant bears 
the burden of proving the defense by a 
preponderance of the evidence. Moreover, 
the defense is phrased so as to impose 
cumulative proof requirements. The de- 
fendant must show he abandoned his ef- 
forts to commit the object offense and 
thereby prevented its commission. Fi- 
nally, he must demonstrate that his aban- 
donment was both voluntary and com- 
plete, as opposed, for example, to being 
motivated by the realization that appre- 



hension was imminent. This affirmative 
defense is not available to the defendant 
prosecuted under § 5-3-20 1(a)(1): that 
subsection pertains to situations where 
the defendant has completed the conduct 
intended to result in the crime. 

Subsection 5-3-204(b) provides an affir- 
mative defense to a prosecution under 
§ 5-3-202 and imposes disjunctive proof 
requirements upon the party asserting it. 
A definition of "voluntary" conduct is not 
essayed, it being the sense of the Commis- 
sion that, because of the complexity of the 
concept, such a definition was best left to 
the courts for determination on a case by 
case basis. 

Subsection 5-3-204(a) follows most new 
codes in requiring that the actor prevent 
the commission of the object offense. By 
contrast § 5-3-204(b) imposes no such ob- 
ligation since it applies only when the 
actor has endeavored to facilitate or pro- 
mote the commission of a crime never 
committed. Moreover, prosecutions under 
§ 5-3-201 will in most cases involve indi- 
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vidual, as opposed to concerted, conduct. 
Consequently, the actor is more likely to 
be in command of the situation, allowing 
him to halt at will progress toward com- 
mitting the object offense. This is not the 
case, however, respecting the defendant 
prosecuted under § 5-3-202 — nor in con- 
spiracy or solicitation contexts — because, 
by definition, the defendant is not the only 
person bent on perpetrating the offense. 
Accordingly, he may not be in a position to 
impede accomplishment of the criminal 
goal. Additionally, if his role in the crime 
was small, the defendant would not be 
able to show that a true abandonment 
"thereby prevented" the occurrence of the 
offense. For this reason, the language of 
§ 5-3-204(b) parallels that of § 5-2- 
404(b), although the latter subsection pro- 
vides an affirmative defense where the 
substantive offense has actually taken 
place. 

The affirmative defenses provided by 
both subsections are grounded on two re- 
lated considerations: 

"First, renunciation of criminal purpose 
tends to negative dangerousness. As pre- 
viously indicated, much of the effort de- 
voted to excluding early 'preparatory' con- 
duct from criminal attempt liability is 
based on the desire not to punish where 
there is an insufficient showing that the 
actor has a firm purpose to commit the 
crime contemplated. In cases where the 
actor has gone beyond the line drawn for 
preparation, indicating prima facie suffi- 
cient firmness of purpose, he should be 
allowed to rebut such a conclusion by 
showing that he has plainly demonstrated 
his lack of firm purpose by completely 



renouncing his purpose to commit the 
crime. 

"This line of reasoning, however, may 
prove unsatisfactory where the actor has 
proceeded far toward the commission of 
the contemplated crime, or has perhaps 
committed the 'last proximate act.' It may 
be argued that, whatever the inference to 
be drawn where the actor's conduct was in 
the area near the preparation-attempt 
line, in cases of further progress the infer- 
ence of dangerousness from such an ad- 
vanced criminal effort outweighs the 
countervailing inference arising from 
abandonment of the effort. However, it is 
in this latter class of cases that the second 
of the two policy considerations comes 
most strongly into play. 

"A second reason for allowing renuncia- 
tion of the criminal purpose as a defense 
to an attempt charge is to encourage ac- 
tors to desist from pressing forward with 
their criminal designs, thereby diminish- 
ing the risk that the substantive crime 
will be committed. While, under the pro- 
posed subsection, such encouragement is 
held out at all stages of the criminal effort, 
its significance becomes greatest as the 
actor nears his criminal objective and the 
risk that the crime will be completed is 
correspondingly high. At the very point 
where abandonment least influences a 
judgment as to the dangerousness of the 
actor — where the last proximate act has 
been committed but the resulting crime 
can still be avoided — the inducement to 
desist stemming from the abandonment 
defense achieves its great value." M.P.C. 
§ 5.01(4), Comment at 71, 72 (Tent. Draft 
No. 10, 1960). 

SeeAMCI702-Dl. 



Original Commentary to § 5-3-301 



The legal community does not speak 
with one voice on the subject of imposing 
criminal sanctions with respect to one 
who seeks to induce another to commit an 
offense. Arguments have been advanced 
that conduct constituting solicitation to 
commit an offense does not call for crimi- 
nal liability, inasmuch as separating the 
solicitation and the commission of the 
offense is an independent moral agent — 
viz., the person solicited. See, e.g., People 
v. Werblow, 241 N.Y. 55, 148 N.E. 786 
(1925); M.P.C. § 5.02, Comment at 82 
(Tent. Draft No. 10, 1960). 

However, the Commission was im- 



pressed with the argument that the 
solicitative effort is deserving of criminal 
liability. That liability is appropriate here 
is made all the more apparent by consid- 
ering the following hypotheticals involv- 
ing behavior unquestionably giving rise to 
criminal liability. If A employs B to kill C, 
and the venture is successful, accomplice 
liability for C's death is imposed on A. If 
the solicitation is effective but B's attempt 
on C's life fails, A is nonetheless criminally 
liable as an accomplice to attempted mur- 
der. If As offer leads to an agreement 
between A and B to murder C, and either 
party does an overt act in furtherance of 
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the plan, both A and B are subject to 
prosecution as conspirators. 

Section 5-3-301 is aimed squarely at 
situations where As conduct is met with 
nothing more than a rebuff. It is felt that 
such a transaction amply demonstrates 
an attitude of A no less dangerous or real 
than in the above hypothetical, irrespec- 
tive of the fact that the object offense is 
not committed or even attempted. 

Read in connection with the introduc- 
tory text, § 5-3-30 1(a)(1) is self explana- 
tory. 

The necessity for the "attempt" lan- 
guage of § 5-3-301(a)(2) is aptly put by 
the Model Penal Code: 

"It ordinarily should not be necessary to 
charge an actor with soliciting another to 
attempt to commit a crime, since a ratio- 
nal solicitation would never seek an un- 
successful effort but always the completed 
crime; the charge, therefore, should be one 
of solicitation to commit the completed 
crime. But in some cases the actor may 
solicit conduct which he and the party 
solicited believe to be the completed 
crime, but which, for the kind of reasons 
discussed in connection with legal impos- 
sibility, does not in fact constitute the 
crime. Such conduct will constitute an 
attempt, and under the present section 



the actor will be liable for soliciting con- 
duct which constitutes an attempt." 
M.RC. § 5.02(1), Comment at 87 (Tent. 
Draft No. 10, 1960). 

Subsection 5-3-301(a)(3) creates liabil- 
ity in the following type of situation: A, 
with the purpose of causing C's death, 
prepares poisoned food and enlists B, an 
unwitting, innocent third party, to deliver 
it to C. Insofar as B is concerned, the 
conduct solicited would not constitute an 
offense because B lacks the requisite cul- 
pable mental state necessary for liability 
on his part. A nevertheless is guilty of 
solicitation. Parenthetically, it might be 
noted that under the circumstances pre- 
sented, A is also guilty of attempt under 
§§ 5-3-201(a)(2) or 5-3-201(b). 

Subsection 5-3-30 1(a)(4) imposes crimi- 
nal liability where A solicits B to commit 
any act that would render B an accomplice 
to the specific object offense committed or 
attempted. Examples include A soliciting 
B(l) to drive a getaway car in a robbery; 
(2) to join in a conspiracy to commit a 
crime; or (3) to solicit C to commit the 
object offense. 

Subsection 5-3-301(b), grading solicita- 
tion offenses, is grounded on the rationale 
supporting the grading of attempts. 



1988 Supplementary Commentary to § 5-3-301 



Amendments 

Act 620 of 1981 creating class Y felonies 
merely alters this classification system by 
imposing class A felony liability for solici- 
tation of a class Y felony. No solicitations 
received class Y felony grading. 

In Chronister v. State, 265 Ark. 437, 580 
S.W.2d 676 (1979), the Court declined to 
rule on the contention of an appellant 
sentenced to 30 years' imprisonment for 
solicitation to commit murder that expo- 



sure to life imprisonment for mere spoken 
words constituted unconstitutionally ex- 
cessive punishment. The Court decided 
the issue on grounds of ripeness. Since 
appellant received only a 30 year sentence 
he could not assert arguments based upon 
the possibility that he could have received 
a life sentence. The Court gave no indica- 
tion of how it would have ruled had appel- 
lant in fact received a life sentence. 
See AMCI 705-705D2. 



Original Commentary to § 5-3-302 



Subsection 5-3-302 provides for the af- 
firmative defense of renunciation to a so- 
licitation prosecution. Solicitation, of 
course, is an offense that ex hypothesi 
involves an actor seeking to achieve a 
result through another's acts. Conse- 
quently, respecting his ability to thwart 
performance of the offense solicited, the 
actor is in somewhat the same position as 



the person who has attempted to aid in 
the commission of an offense. See Com- 
mentary to § 5-3-204, supra. But because 
the solicitor has incited another to perpe- 
trate a crime, it is felt to be appropriate to 
require him to establish this affirmative 
defense by proof that he prevented the 
commission of the offense solicited. 
Further defenses are conferred upon 
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the solicitor or placed beyond his reach by 
§ 5-3-103. 
See AMCI 705-D1. 



Original Commentary to § 5-3-401 



As an offense, conspiracy serves at least 
two distinct purposes. Initially, as is the 
case regarding attempts and solicitations, 
it permits law enforcement authorities to 
reach preparatory conduct prior to its 
maturation into the substantive offense 
that is its object. Secondly, it allows au- 
thorities to deal with the special dangers 
incident to concerted activity directed at 
unlawful ends. See, M.P.C. § 5.03, Com- 
ment at 96 (Tent Draft No. 10, 1960). 

Before enactment of the Code, prosecu- 
tion of conspiracies was not one of the 
more effective prosecutorial tools in Ar- 
kansas. One suspects that this was so 
primarily because conspiracy was a mis- 
demeanor offense regardless of the grav- 
ity of the offense that was its object. See 
previous law formerly found at Ark. Stat. 
Ann. §§ 41-1202 — 1203 (Repl. 1964). 

At least two aspects of the definition 
provision deserve special attention. First, 
to fall within the prohibition of the section 
an agreement must contemplate the com- 
mission of a criminal offense. This departs 
from common law, some present federal 
authority on the subject, and the law of 
several other jurisdictions, all of which 
proscribe "conspiracies" to commit lawful 
but "injurious" acts as well as unlawful 
acts. See, e.g., M.P.C. § 5.03, Comment at 
102, 103 (Tent. Draft No. 10, 1960). A 
common provision prohibits ". . . any act 
injurious to the public health, to public 
morals, or for the perversion or obstruc- 
tion of justice, or due administration of 
the laws." M.P.C. § 5.03, Comment at 102 
(Tent. Draft No. 10, 1960). Such broad 
formulations are generally defended on 
grounds of increased danger of group over 
individual activity. The Commission, how- 
ever, assumes the position that offenses of 
such uncertain contours have no place in a 
modern penal code. 

Second, the definition of the crime 
speaks to individual culpability by defin- 
ing the offense in terms of conduct that 
will give rise to liability of the individual 
actor. This is a departure from provisions 
such as former Ark. Stat. Ann. § 41-1201 
which spoke in terms of group conduct. 



One immediately apparent effect of the 
proposed language is to foreclose the de- 
fense that co-conspirators cannot be pros- 
ecuted or have been acquitted. 

It should also be observed that to fall 
within the scope of § 5-3-401 one must 
have "the purpose of promoting or facili- 
tating the commission of any criminal 
offense." This phrasing serves to exclude 
from the provision's application persons 
who engage in conduct that furthers the 
ends of a conspiracy, but who have no 
purpose to do so. This is so even if the 
person knows his conduct assists in the 
accomplishment of criminal objectives. 
The Model Penal Code offers the following 
discussion of the interests that must be 
accommodated in this area: 

"Typical is the case of the person who 
sells sugar to the producers of illicit whis- 
key. He may have little interest in the 
success of the distilling operation and be 
motivated mainly by the desire to make a 
normal profit from an otherwise lawful 
sale. To be criminally liable, of course, he 
must at least have knowledge of the use to 
which the materials are being put, but the 
difficult issue presented is whether know- 
ingly facilitating the commission of a 
crime ought to be sufficient, absent a true 
purpose to advance the criminal end. In 
the case of vendors conflicting interests 
are also involved: that of the vendors in 
freedom to engage in gainful and other- 
wise lawful activities without policing 
their vendees, and that of the community 
in preventing behavior that facilitates the 
commission of crimes. The decisions are in 
conflict, although many of those requiring 
purpose properly emphasize that it can be 
inferred from such circumstances as, for 
example, quantity sales, the seller's ini- 
tiative or encouragement, continuity of 
the relationship, and the contraband na- 
ture of the materials sold. The consider- 
ations are the same whether the charge be 
conspiracy or complicity in the substan- 
tive crime, and the Institute has resolved 
them, in the complicity provisions of the 
Code, in favor of requiring a purpose to 
advance the criminal end." M.P.C. 
§ 50.03, Comment at 107 (Tent. Draft No. 
10, 1960). See, e.g., United States v. 
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Falcone, 109 E2d 579 (2d Cir.), aff'd., 311 
U.S. 205, 61 S. Ct. 204, 85 L. Ed. 128 
(1940). The prerequisite of conduct also 
plays an important role in determining 
whether liability is to be imposed by an 
individual's association with a group that 
engages in activities having both lawful 
and illegal objectives. See, M.P.C. § 5.03, 
Comment at 108 (Tent. Draft No. 10, 
1960). 

The text of § 5-3-401 is in substantial 
agreement with earlier Arkansas author- 
ity, the Model Penal Code, and a majority 
of new proposed codes in conditioning lia- 
bility upon the performance of an overt act 
done in pursuance of the conspiracy. The 
Model Penal Code has no such require- 
ment where the object of the conspiracy is 



a serious felony. Here, § 5-3-401 departs 
from the Model Penal Code; an overt act is 
required in all cases. In demanding proof 
of an overt act as an element of the of- 
fense, the Code solves difficulties as to 
venue and brings the provision into con- 
formity with the traditional view that, 
absent action, idle talk does not suffice to 
establish liability. 

It should be noted that neither this 
section nor any other section of this chap- 
ter imposes liability on a conspirator for 
the substantive offenses that are the ob- 
ject of the conspiracy. Whether the con- 
spirator can be prosecuted for such of- 
fenses turns on the rules of accomplice 
liability, as set out in Chapter 3. See, 
Commentary to § 5-2-403, supra. 



1988 Supplementary Commentary to § 5-3-401 



Corroboration of Accomplice Testimony 
Required for Conspiracy Conviction 
In Cate v. State, 270 Ark. 972, 606 
S.W.2d 764 (1980), appellant was charged 
with criminal mischief and conspiracy to 
commit the offense. He was convicted of 
the conspiracy charge. On appeal from . 
decision of the Court of Appeals not des- 
ignated for publication, the Supreme 
Court discussed whether a witness called 
at the trial was an accomplice, pointing 
out that if she were, appellant should 
have been acquitted on the conspiracy 
charge for lack of corroboration required 
by Ark. Stat. Ann. § 43-2116 [Ark. Code 
Ann. § 16-89-lll(e)(l) (1987)], which the 
Court interpreted to require corroboration 
to sustain a conviction of a felony grade 
conspiracy offense. See, also Spears v. 
State, 280 Ark. 577, 660 S.W.2d 913 
(1983). 

The Cate decision does not distinguish 
between accomplice and co-conspirator 
testimony. It appears that a defendant 
cannot be convicted of conspiracy solely on 
evidence that a conspiracy existed and the 
testimony of a co-conspirator linking the 
defendant to conspiracy. 

In any event, before enactment of the 
Criminal Code in 1976, questions about 
accomplice liability in conspiracy prosecu- 
tions did not arise because all conspiracies 
were misdemeanors. See prior law for- 
merly found at Ark. Stat. Ann. §§ 41-12-1 
to 1203 (Repl. 1964). Section 43-2116 
[Ark. Code Ann. § 16-89-111] permits con- 



viction of a misdemeanor upon the uncor- 
roborated testimony of an accomplice. 

Statements of Co-Conspirators: Admissi- 
bility 

The rule in Arkansas has for some time 
been that the State must make a prima 
facie showing of the existence of a conspir- 
acy before the statement of a co-conspira- 
tor made out of the presence of the defen- 
dant is admissible against the defendant. 
Easter v. State, 96 Ark. 629, 132 S.W. 924 
(1910). Patterson v. State, 267 Ark. 436, 
591 S.W.2d 356 (1979) and AMCI 201 
require a finding by the jury beyond a 
reasonable doubt that a conspiracy ex- 
isted before a defendant can be convicted 
based on statements of co-conspirators 
admitted into evidence before a conspir- 
acy has been established. Patterson and 
AMCI 201 thus make it clear that a state- 
ment purportedly made by a co-conspira- 
tor may be adduced by the State before a 
conspiracy has been established by inde- 
pendent evidence. If independent evi- 
dence establishing the conspiracy beyond 
a reasonable doubt is not subsequently 
introduced, the statement is inadmissible 
as evidence against a defendant not 
present when it was made, though the 
statement may be admissible on other 
grounds. 

Arkansas Rule of Evidence 801(d)(2)(v) 
(statement by co-conspirator during 
course and furtherance of conspiracy not 
hearsay) has been cited as authority for 
admission into evidence of statements by 
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co-conspirators in trials for substantive 
offenses. Roleson v. State, 211 Ark. 148, 
640 S.W.2d 113 (1982). The Court has 
permitted this in reliance upon federal 
cases approving admissibility of co-con- 
spirator statements where a conspiracy 
was proved at trial, though not alleged in 
the indictment. Spears v. State, 280 Ark. 
577, 660 S.W.2d 913 (1983); Smithey v. 
State, 269 Ark. 538, 602 S.W.2d 676 
(1980). 

Because Rule 801 speaks in terms of 
statements "during the course and in fur- 
therance of the conspiracy," statements 
made by one co-conspirator to another 
have been held inadmissible against a 
third co-conspirator if the crime which 
was the subject of the conspiracy has been 
completed. Smith v. State, 6 Ark. App. 
228, 640 S.W.2d 805 (1982). 

Legal Immunities Irrelevant To Exposure 
To Conviction as Conspirator 
Ellis v. State, 4 Ark. App. 201, 628 
S.W.2d 871 (1982) makes it clear that a 
person can be convicted of conspiracy to 
commit an offense even if he could not 
commit the substantive offense acting on 
his own. In Ellis, appellant was convicted 
of conspiracy to commit arson though he 
was the owner of the property in question 
and, at the time the offense was commit- 
ted, the statute defining arson imposed no 
liability on one who burned his own prop- 
erty. Appellant's co-conspirator had no 
ownership interest in the property. The 
Court upheld the conviction, relying on 
the language of § 5-3-40 1(1 )( A) imposing 
liability for agreeing with another person 
that "one or more" of them would commit 
an offense. 

Inchoate Offense Not Lesser Included Of- 
fense 

Savannah v. State, 7 Ark. App. 161, 645 
S.W.2d 694 (1983) puts to rest any ques- 
tion whether an inchoate crime is a lesser 
included offense of the substantive offense 
that is its object, holding that conspiracy 
to commit aggravated robbery is not a 
lesser included offense of aggravated rob- 
bery. 

See AMCI 707-08. 

Accomplice vs. Conspiracy Liability: Re- 
nunciation 

The Arkansas Court of Appeals has 
ruled that one may be an accomplice to 
conspiracy. Strickland v. State, 16 Ark. 



App. 293, 701 S.W.2d 127 (1985). 
Strickland agreed with Howell and Boyce 
to manufacture methamphetamine, a con- 
trolled substance. All contributed money 
to the scheme. Flaherty, a latecomer, also 
paid to join the operation. Shortly there- 
after he retrieved his money from 
Strickland at gunpoint. At trial on the 
charge of conspiracy to manufacture a 
controlled substance, Flaherty was held 
not to be an accomplice, and Strickland 
was convicted on the testimony of 
Flaherty and others. On appeal, 
Strickland contended that Flaherty was 
an accomplice. The Court of Appeals 
agreed, finding that Flaherty was a co- 
conspirator and an accomplice. 

As for the conspiracy charge, the court 
held that Flaherty joined the conspiracy 
by contributing money and agreeing to 
participate, the payment being the requi- 
site overt act. Ark. Code Ann. § 5-3-401 
(1987). Retrieving the money was found 
insufficient to establish renunciation un- 
der Ark. Code Ann. § 5-3-405 (1987). 

The court then stated that Flaherty did 
not withdraw as an accomplice when he 
retrieved his money, holding that 
"Flaherty became an accomplice to the 
crime of conspiracy when he agreed to join 
the conspiracy and provided funds for the 
accomplishment of its purpose." Id. at 297, 
701 S.W.2d at 129. Having become an 
accomplice, Flaherty could establish an 
affirmative defense only by "terminating 
his complicity prior to the commission of 
the offense...," (§ 5-2-404(b)), the court 
said. The court interpreted the language 
"the offense" to mean the conspiracy, not 
the substantive drug offense that was the 
object of the conspiracy. Since the conspir- 
acy was ongoing, Flaherty could not pos- 
sibly terminate his complicity prior to its 
commission and therefore could not estab- 
lish the renunciation defense to the ac- 
complice charge. Under this reading of the 
statute, one who joins a conspiracy will 
never be able to renounce and avoid ac- 
complice liability. The Legislature did not 
intend this result, the purpose of a renun- 
ciation provision being to provide an in- 
centive for changing heart. 

The Court's decision on accomplice lia- 
bility turns on Ark. Stat. Ann. § 41-303(1) 
[Ark. Code Ann. § 5-2-403(a)], defining 
accomplice liability: 

(a) A person is an accomplice of another 
person in the commision of an of- 
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fense if, with the purpose of promot- 
ing or facilitating the commission of 
an offense, he: 

(1) Solicits, advises, encourages, or 
coerces the other person to com- 
mit it; or 

(2) Aids, agrees to aid, or attempts to 
aid the other person in planning 
or committing it 

The statute imposes accomplice liability 
upon one person for the criminal conduct 
of another. It speaks in terms of completed 
offenses. Normally, one is not an accom- 
plice to an offense if, despite his encour- 
agement, no offense is committed. The 
"offense" aimed at is the substantive de- 
fense the parties agree to commit. For 
example, if A agrees to aid B to manufac- 
ture and sell drugs, A has no criminal 
liability on an accomplice theory unless B 
actually commits the offense planned. "An 
offense" is broad enough to cover lesser 
included and greater inclusive offenses as 
"offenses that follow directly and immedi- 
ately in the execution of the common pur- 
pose as one of its probable and natural 
consequences." Clark v. State, 169 Ark. 
717, 727, 276 S.W. 849, 853 (1925). See, 
also, Bosnick v. State, 248 Ark. 846, 454 
S.W.2d 311 (1970); Blann v. State, 15 Ark. 
App. 364, 695 S.W.2d 382 (1985). § 5-2- 
405(2) (convictions of different offenses 
and degrees of offenses); § 5-2-406. Sub- 
section 5-2-403(b) governs accomplice lia- 
bility for crimes such as homicide denned 
in terms of prohibited results. 

In Strickland the Court of Appeals held 
that the "offense" Flaherty was intent on 
promoting was the conspiracy, not the 
drug offense that was its object. In other 
words, the Court held that by agreeing to 
aid his confederates in a drug manufac- 



turing scheme Flaherty satisfied the stat- 
ute's "promoting or facilitating the com- 
mission of an offense" requirement (§ 5-2- 
403(a)), the "offense" being the conspiracy. 
Clearly, though, Flaherty's intent for § 5- 
2-403 purposes was to manufacture and 
sell drugs, not to "facilitate the commis- 
sion of" a conspiracy. Flaherty did not 
agree to aid anyone to commit "the of- 
fense" of conspiracy; he agreed to help 
manufacture and sell methamphet amine. 
It is suggested that a better reading of 
§ 5-2-403 in Strickland would have re- 
quired proof that the drug offense or a 
related offense took place as a prerequi- 
site for accomplice liability. It seems 
anomalous to hold that the same acts and 
mental states made Flaherty a member of 
a conspiracy and an accomplice to the 
same conspiracy under circumstances 
such that renunciation was a legal impos- 
sibility. This is not to say that there can 
never be accomplice liability based on an 
inchoate offense. If A and B agree to mur- 
der C, and B attempts unsuccessfully to 
murder C, then A is an accomplice to 
attempted murder. But if after the agree- 
ment and an overt act no conduct consti- 
tuting a separate offense occurs, A and B 
are co-conspirators, not accomplices. It 
distorts the purpose of the accomplice 
statute to hold that A is an accomplice of B 
with respect to the conspiracy under such 
circumstances. Since Flaherty terminated 
his complicity prior to the commission of 
the offense of manufacturing drugs, the 
court could have held that he had estab- 
lished the affirmative offense provided by 
§ 5-2-404(b)(l). See, Model Penal Code 
and Commentaries, Law Institute § 2.06 
at 295-313, 326 (1985); Ark. Code Ann. 
§ 5-3-405 (1987). 



Original Commentary to § 5-3-402 



In circumstances when an actor has 
clearly conspired to commit an offense, 
questions may remain as to whether he is 
a coconspirator with parties unknown to 
him who compose an expansive network 
devoted to criminal objectives. The signif- 
icance of this problem is brought home in 
the following Model Penal Code Commen- 
tary: 

"A narcotics operation may involve 
smugglers, distributors and many retail 
sellers and result in numerous instances 
of the commission of different types of 



crimes, e.g., importing, possessing and 
selling the narcotics. A vice ring may in- 
volve an overlord, lesser officers, and nu- 
merous runners and prostitutes; it may 
comprehend countless instances of the 
commission of such crimes as prostitution, 
and receiving money from her earnings. 
Has a retailer conspired with the smug- 
glers to import the narcotics? Has a pros- 
titute conspired with the leaders of the 
vice ring to commit the acts of prostitution 
of each girl who is controlled by the ring? 
"The inquiry may be crucial for a num- 
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ber of purposes. These include not only 
denning each defendant's liability but also 
the propriety of joint prosecution, admis- 
sibility against a defendant of the hearsay 
acts and declarations of others, questions 
of multiple prosecution or conviction and 
double jeopardy, satisfaction of the overt 
act requirement or statutes of limitation 
or rules of jurisdiction and venue, and 
possibly also liability for substantive 
crimes executed pursuant to the conspir- 
acy. The scope problem is thus central to 
the present concern of courts and com- 
mentators about the use of conspiracy — 
the conflict between the need for effective 
means of prosecuting large criminal orga- 
nizations and the dangers of prejudice to 
individual defendants." M.P.C. § 5.03 (2), 
Comment at 118 (Tent Draft No. 10, 
1960). 

Section 5-3-402 again focuses on the 
culpability of the individual actor. His 
liability is limited, with respect to the 
objectives of a conspiracy, to the crimes he 
has the purpose of promoting or facilitat- 
ing, and, with respect to parties, to those 
with whom he has actually agreed and 
parties known or unknown to him whom 
he could reasonably expect to be brought 
into the concerted activity. 

For example, assume A conspires sepa- 
rately with B and C to commit offense X. If 
B has actual knowledge that A has con- 
spired with C, or if B could reasonably 
expect such to be the case, then under 
§ 5-3-402, B is deemed to have conspired 
with C. 

Similarly, if A conspires with B under 
circumstances such that he could reason- 
ably anticipate that B would conspire with 
C, and thereafter C with D, then A is 
deemed to have conspired with D. It is 
important to bear in mind, however, that 
the proposed formulation speaks in terms 
of individual culpable mental states and, 
hence, liability. Accordingly, the fact that 



A is deemed to have conspired with D does 
not have the effect of, ipso facto, rendering 
D or C coconspirators of A, for under some 
circumstances D could not reasonably be 
expected to know that C would conspire 
with B, who in return would conspire with 
A. For example, if A, B, and C respectively 
represent smugglers, distributors, and re- 
tailers of drugs, ". . . it would be possible 
to find . . . that the smugglers conspired 
to commit the illegal sales of the retailers, 
but that the retailers did not conspire to 
commit the importing of the smugglers. 
Factual situations warranting such a find- 
ing may easily be conceived; the smug- 
glers might depend upon and seek to fos- 
ter their retail markets while the retailers 
might have many suppliers and be indif- 
ferent to the success of any single source." 
M.P.C. § 5.03(2), Comment at 121, 122 
(Tent. Draft No. 10, 1960). So, although A 
and D may be members of "a conspiracy" if 
considered from the vantage point of A's 
liability, they are not from D's. This mode 
of analysis may have been approved in 
Kotteakos v. United States, 328 U.S. 750, 
66 S. Ct. 1239, 90 L. Ed. 1557 (1946). The 
Commission thus joins the Model Penal 
Code in submitting that this form of anal- 
ysis. 

". . . is justified by the need for effective 
means of limiting a conspirator's criminal 
liability and preventing the other abuses 
possible under looser approaches toward 
the scope of a conspiracy. Further, we 
submit that the focus upon each individu- 
al's culpability with regard to each crimi- 
nal objective should be more helpful to 
juries than the broad formulations with 
which they are often charged today; and 
that it accords more closely with tradi- 
tional standards for testing criminal lia- 
bility." M.P.C. § 5.03(2), Comment at 126 
(Tent. Draft No. 10, 1960). 

See AMCI 708. 



Original Commentary to § 5-3-403 



Section 5-3-403 describes the effect of a 
multiplicity of criminal objectives upon 
the scope of a conspiracy. Section 5-3-403 
restates prevailing authority and is virtu- 
ally a verbatim rendition of M.P.C. 
§ 5.03(3). 

Under § 5-3-403 a single agreement or 
"continuous conspiratorial relationship" 



constitutes a single conspiracy offense 
whether intended to culminate in distinct 
offenses or in successive violations of the 
same statute. It has the effect of avoiding 
accumulation of penalties as a result of a 
single agreement or relationship. It also 
precludes more than one conspiracy pros- 
ecution as a result of a single agreement 
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or relationship. However, if multiple sub- 
stantive offenses are committed pursuant 
to a single conspiracy, a conspirator may 
be prosecuted for each separate substan- 
tive offense in which he is a principal or an 
accomplice. For example, the dealer who 
sells drugs on five separate occasions pur- 
suant to an ongoing conspiracy to distrib- 
ute drugs can be prosecuted on five counts 
of sale but only one count of conspiracy. 

The section flows as a logical conse- 
quence of formulating the definition of 
conspiracy in terms of "agreement." It also 
serves to acknowledge that treating a sin- 
gle agreement to achieve multiple objec- 
tives as a number of crimes would in some 
cases be unduly hard, particularly where, 
because of a combination of foolhardiness 
and ineptitude, the nature and scope of 
the agreement do not provide accurate 
indicia of the actual dangerousness of the 



conspirators. See, M.RC. § 5.03(3), Com- 
ment at 128 (Tent Draft No. 10, 1960). 
But, 

"[bly holding that a single conspiracy 
may embrace a multiplicity of criminal 
objectives the rule affects the determina- 
tion of the conspiracy's scope for all pur- 
poses. Consequently, it operates to the 
defendant's disadvantage insofar as these 
purposes involve a conspirator's account- 
ability for all the activities of all the 
persons embraced in the conspiracy — 
e.g., with respect to his liability under 
present law for substantive crimes, the 
admissibility against him of hearsay acts 
and declarations, and satisfaction of the 
overt act requirement or statutes of limi- 
tation or rules of venue and jurisdic- 
tion...." M.RC. § 5.03(3), Comment at 
128, 129 (Tent. Draft No. 10, 1960). 



Original Commentary to § 5-3-404 



Grading of conspiracies is accomplished 
pursuant to the same scheme employed in 
grading attempts and solicitations and is 



grounded on the reasons advanced in the 
Commentary to § 5-3-203. 



1988 Supplementary Commentary to § 5-3-404 



Amendments 

Act 620 of 1981, creating class Y felo- 
nies, merely alters the conspiracy classifi- 
cation system by imposing class A felony 



liability for conspiracy to commit a class Y 
felony. No conspiracies receive class Y 
felony grading. 
See AMCI 6100 et seq. 



Original Commentary to § 5-3-405 



Section 5-3-405 sets out an affirmative 
defense to conspiracy prosecutions. Re- 
nunciation here should not be confused 
with "abandonment" for purposes of the 
running of the statute of limitations or 
"withdrawal" precluding liability for sub- 
stantive offenses subsequently committed 
by coconspirators. Abandonment, as a 
statute of limitations determinant, is 
treated by § 5-3-406. A defendant's liabil- 
ity for acts of parties with whom he has at 
one time conspired is governed by §§ 5-2- 
403, 404. 

Traditionally, renunciation has not been 
a defense to conspiracy prosecutions, be- 
cause the crime has been defined in terms 
of the agreement: 

"This present rule is rarely questioned, 
for it follows too easily as a definitional 
consequence, the conspiracy being defined 



as complete with the agreement. The rule 
may be defended only if the act of agree- 
ment itself is considered sufficiently unde- 
sirable and indicative of the actor's dan- 
gerousness to warrant penal sanctions in 
spite of subsequent renunciation and ac- 
tion to defeat the purposes of the conspir- 
acy. We do not believe such an assertion is 
supportable. Further, the present rule is 
inconsistent with the doctrine allowing an 
analogous defense in the complicity area, 
and with the judgment embodied in the 
provisions of the attempt and solicitation 
drafts allowing a limited defense of renun- 
ciation to those crimes. As we remarked in 
the Comments to Section 5.01(4), this 
judgment is based on two considerations: 
that renunciation manifests a lack of the 
firmness of purpose that evidences indi- 
vidual dangerousness, and that the law 
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should provide a means for encouraging 
persons to desist from pressing forward 
with their criminal designs." M.P.C. 
§ 5.03(6), Comment at 143, 144 (Tent. 
Draft No. 10, 1960). 

The affirmative defense provided by 
this section is, of course, available only if 
the offense that is the object of the con- 
spiracy is not committed. Once the crimi- 
nal objective is achieved, the conspiracy 
ends and it is too late to renounce. The 
same principle applies in the event of a 
conspiracy to commit multiple offenses. 
The conspirator must renounce before a 
particular object offense is consummated 
to avoid prosecution for conspiracy to com- 
mit that offense. For example, if a person 
conspires with others to steal dynamite 
and blow up a public building and re- 
nounces after the dynamite is stolen but 
before the building is blown up, then he 
has a defense to charge of conspiracy to 
commit arson but not to conspiracy to 
commit theft. 

M.P.C. § 5.03(6) requires an actor to 
thwart the success of a conspiracy in order 
to avoid liability therefor, and in this 
respect it is followed by the proposed 



codes of Kentucky and Oregon. As a con- 
sequence, under these codes, timely noti- 
fication of law enforcement authorities 
followed by their inexcusable inaction will 
not suffice to establish the affirmative 
defense, although under both the Model 
Penal Code and § 5-3-406, such notice 
would commence the running of the stat- 
ute of limitations. The suggested formula- 
tion relaxes somewhat the inflexible 
Model Penal Code requirement that the 
commission of the object offense be pre- 
vented. Considerations as to ability to 
prevent the commission of the object of- 
fense were weighed by the Commission in 
connection with defenses to a charge un- 
der § 5-3-202. These same considerations 
seem particularly germane here. It is un- 
realistic to expect a single individual in- 
volved in a massive conspiracy to bring 
the enterprise to a halt. But because un- 
lawful goals might be at least partially 
frustrated by a timely warning to an ap- 
propriate law enforcement authority, the 
conspirator should be provided with in- 
centive to give such a warning. 
SeeAMCI707-Dl. 



Original Commentary to § 5-3-406 



Section 5-3-406 deals with duration of 
conspiracies for purposes of determining 
the commencement of the running of the 
statute of limitations. The statute begins 
to run when a conspiracy terminates. The 
section provides that a conspiracy is a 
continuing course of conduct terminating 



either when the object offense is commit- 
ted or, as respects a particular conspira- 
tor's liability, when he advises his cocon- 
spirators of his abandonment of the 
agreement or gives the described notifica- 
tion to law enforcement authorities. 



Original Commentary to § 5-3-407 



Section 5-3-407 is in substantial confor- 
mity with the Model Penal Code in provid- 
ing that a defendant may be prosecuted 
wherever an overt act has been committed 
by any party with whom he has conspired. 
To the extent that § 5-3-407 speaks in 
terms of conduct, it increases the likeli- 



hood that a prosecution will be brought at 
or near the situs of the intended object 
defense. This requirement should not 
prove overly restrictive in view of the 
relatively inconsequential nature of con- 
duct constituting an "overt act" under pre- 
vailing authority. 



Original Commentary to § 5-4-101 



Subsections (1) and (2) define the two 
closely related procedures of "suspension" 
and "probation." The distinction between 
suspension and probation has not always 
been articulated or preserved by preexist- 
ing statutes and case law. As used in the 



Code, the only difference between the two 
is that a suspension leads to release with- 
out supervision whereas probation results 
in supervised release. It should also be 
noted that probation, as defined, presup- 
poses that the court did not pronounce a 
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sentence. "Suspension" does not contem- 
plate suspension of execution of sentence. 
For the reasons set out in the Commen- 
tary to § 5-4-104, pronouncement of sen- 
tence followed by suspension of execution 
is not a sentencing alternative under the 
Code. 

"Probation officer" is denned quite 
broadly in subsection (3). Although ideally 
all courts should have available the ser- 
vices of the type of officer described in Act 
818 of 1973 [§§ 16-93-401 to 403; 16-93- 
103; 16-90-102], the Commission recog- 
nizes the lack of sufficient funds to finance 
such programs in every county. To encour- 
age the use of probation as a sentencing 
alternative, even in jurisdictions without 
a full-time, salaried probation officer, the 
Code authorizes the use of law enforce- 



ment officers, social workers, ministers, 
relatives of the defendant, or any other 
person the court deems capable of satis- 
factorily supervising defendant's proba- 
tion. 

Subsection (4) supersedes the language 
in Cheaney v. State, 36 Ark. at 80 (1880) 
stating that "imprisonment" means incar- 
ceration in the county jail or local prison, 
not the state penitentiary. As explained in 
the Commentary to § 5-1-106, the Code 
abolishes the rule of statutory construc- 
tion that "imprisonment in the penitentia- 
ry" defines felony offenses while "impris- 
onment" refers to misdemeanors. Since 
that distinction is no longer important, 
"imprisonment" is now defined to mean 
incarceration in either a state or local 
detentional facility. 



1988 Supplementary Commentary to § 5-4-101 



The definitions of "suspension" and 
"probation" are ambiguous as to the exact 
procedure to be followed by a court when a 
defendant tenders a plea of guilty. Prior to 
the enactment of the Code, a court to 
whom a guilty plea was tendered could 
defer acceptance of the plea and release 
the defendant without pronouncement of 
sentence. This procedure was sometimes 
referred to as "court probation." See 



Cantrell v. State, 258 Ark. 833, 529 S.W.2d 
136 (1975). Court probation is probably no 
longer a sentencing alternative open to 
the trial court. See English v. State, 274 
Ark. 304, 626 S.W.2d 191 (1982) and 
Hunter v. State, 278 Ark. 428, 645 S.W.2d 
954 (1983) which are discussed in more 
detail in the supplementary commentary 
to § 5-4-104. 



Original Commentary to § 5-4-102 



Ideally, before imposing sentence, the 
court should consider a range of factors 
bearing on the defendant and his conduct. 
This section enables a judge to obtain the 
additional information necessary for a 
proper sentencing decision. Although it is 
hoped that pre-sentence reports will even- 
tually become the rule in Arkansas courts, 
subsection (a) makes their use discretion- 
ary. 

Section 3 of Act 818 of 1973 [§ 16-90- 
102] provides for the appointment and 
payment of pre-sentence officers. Subsec- 
tion (b) clarifies the duties of these offic- 
ers, but it also authorizes a court without 
a pre-sentence officer to appoint a person 
to discharge these duties. 

Subsection (c) makes it possible for the 



court, in an appropriate case, to obtain a 
psychiatrist report on the offender before 
making a sentencing determination. Such 
a report might persuade the court that 
remanding a defendant to the probate 
court for civil commitment, or suspension 
or probation conditioned on the defendant 
undergoing psychiatric treatment, is a 
more appropriate disposition than impris- 
onment. 

Although a defendant does not have a 
right to confront witnesses against him on 
the question of sentence, subsection (d) 
provides some protection against the use 
of inaccurate information by permitting 
the defendant to controvert the facts and 
conclusions on which the judge bases his 
sentencing decision. 
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The cases reported to date involving 
this section demonstrate the broad range 
of information that the Court may con- 
sider in imposing sentence. In Noland v. 
State, 265 Ark. 764, 580 S.W.2d 953 
(1979), the Court found the defendant 
guilty of theft of property and then al- 
lowed the defendant to take a polygraph 
examination to be considered solely for 
the purpose of sentencing. Following a 
report from the examiner that the defen- 
dant did not tell the complete truth during 
the examination, the court imposed a two 
year sentence to imprisonment. The de- 
fendant argued on appeal that the Court 
should have reviewed the examination in 
depth to determine which questions and 
answers indicated deception. The Su- 
preme Court disagreed, noting that the 
defendant made no effort to controvert the 
report. 

In Nash v. State, 267 Ark. 870, 591 
S.W.2d 670 (Ct. App. 1979), before sen- 
tencing a defendant convicted of delivery 
of a controlled substance, the Court con- 
sidered memoranda from the Little Rock 
Police Department and the Department of 
Justice indicating that they had informa- 
tion from confidential sources linking the 
defendant to the distribution of heroin. 
The defendant made no effort to contro- 
vert the reports. The Court of Appeals 
held that it was appropriate for the court 
to consider such information for the pur- 
pose of imposing sentence. 



There are limits, however, on the infor- 
mation that may be considered by the trial 
court in imposing sentence. In Parker v. 
State, 265 Ark. 134, 577 S.W.2d 414 
(1979), the trial court fixed the punish- 
ment of the defendant after the jury was 
unable to agree on punishment. Before 
doing so, the trial judge asked his proba- 
tion officer to question individual mem- 
bers of the jury to determine what they 
thought would be an appropriate sen- 
tence. The Supreme Court condemned the 
practice, stating that the secrecy and free- 
dom of the jury's deliberations would be 
jeopardized if jurors knew in advance that 
they might be questioned. 

Although § 5-4-102 is limited by its own 
terms to cases in which punishment is 
fixed by the court, there is nothing in the 
section or elsewhere in the Code that 
prohibits a court from ordering an inves- 
tigation before it decides whether to sus- 
pend the imposition of sentence or place 
the defendant on probation. Compare, 
Lingo v. State, 271 Ark. 776, 610 S.W.2d 
580 (1981), in which the court took the 
defendant's prior criminal record into ac- 
count in declining to follow the jury's 
recommendation that a portion of the sen- 
tence imposed by the jury be suspended. 

Nothing in § 5-4-102 requires the court 
to make use of a pre-sentencing investiga- 
tion. Brown v. State, 278 Ark. 604, 648 
S.W.2d 67 (1983). 



Original Commentary to § 5-4-103 



By vesting primary sentencing author- 
ity in the jury, this section restates earlier 
law. See, Ark. Stat. Ann. § 43-2306 (Repl. 
1964). The only change is found in subsec- 
tion (b)(4), which expressly authorizes 



judge sentencing when both the prosecu- 
tion and defense agree. Even this modifi- 
cation merely grants explicit statutory 
recognition to a practice that was proba- 
bly permissible under prior law. 



1988 Supplementary Commentary to § 5-4-103 



According to Killman v. State, 274 Ark. 
422, 625 S.W.2d 489 (1981), the fact that 
the jury determines punishment does not 
mean that the defendant may offer evi- 
dence of mitigating circumstances for the 
jury's consideration that bear only on the 
question of punishment. Such evidence is 
properly presented to the trial court which 
has the responsibility of determining 
whether to suspend imposition of sentence 



or place the defendant on probation once 
the maximum punishment has been fixed 
by the jury. See § 5-4-301. In Killman the 
Court upheld the trial court's exclusion of 
testimony by the defendant's psychiatrist 
to the effect that the defendant was not a 
violent person and was not a danger to 
society and, therefore, was not in need of 
rehabilitation. 



COMMENTARIES 
Original Commentary to § 5-4-104 



107 



Section 5-4-104 sets out a comprehen- 
sive list of the dispositions available to the 
sentencing court. 

Subsection (a) makes it clear that the 
disposition of a defendant convicted of any 
offense, whether defined by this Code, 
another statute, or a municipal ordinance, 
is governed by the provisions of this arti- 
cle. Subsection (b) renders subsections (c) 
and (d) inapplicable to capital offenses, 
since imposition of the death penalty is 
the subject of a separate chapter. Subsec- 
tion (c) describes the sentencing alterna- 
tives ordinarily available to the court. 

Subsection (d) permits the judge in a 
non-capital case to either suspend the 
imposition of sentence or to place the 
defendant on probation. These alterna- 
tives were available under prior law. See 
preexisting law at Ark. Stat. Ann. §§ 43- 
2324 (Repl. 1964). Also, see § 16-93-401. 
The Code does not authorize suspension of 
execution of sentence, a procedure previ- 
ously permitted by Ark. Stat. Ann. § 43- 
2326 (Repl. 1964). [See § 16-90-115.] Sus- 
pending pronouncement of sentence 
under § 43-2324 appears to have been a 
far more common practice among Arkan- 
sas judges than pronouncing sentence and 
suspending execution pursuant to § 43- 
2326. [See § 16-90-115.] (Compare anno- 
tations to the statutes.) Furthermore, the 
Supreme Court has ruled that there is no 
substantive distinction between the two 
procedures. Canard v. State, 225 Ark. 559, 
283 S.W. 2d 685 (1955). Since pronouncing 
sentence and then suspending execution 



appears to have required entry of a judg- 
ment of conviction, a practice that the 
Code seeks to discourage in cases where 
suspension is appropriate, subsection (d) 
authorizes only the suspension of imposi- 
tion of sentence. 

Although very few states provide for a 
sentence to imprisonment followed by sus- 
pension as to an additional term of impris- 
onment, the Commission felt obliged to 
authorize this sentencing alternative in 
view of its previous widespread employ- 
ment by Arkansas judges. However, sub- 
section (d) prohibits a sentence to impris- 
onment followed by a period of probation. 
A person released from prison should be 
subject to the supervision of parole offi- 
cials. Supervision by both the court and 
the Board of Pardons and Paroles is a 
needless duplication of effort, conducive to 
jurisdictional disputes. If a judge wishes 
to place an offender on probation while 
subjecting him to some imprisonment at 
the local level, he may utilize the proce- 
dures of § 5-4-304. 

Subsection (d) also forbids suspension 
or probation if the defendant is a habitual 
offender. Since it is difficult to imagine a 
case in which a person with two prior 
felony convictions deserves suspension or 
probation, the provision should not un- 
duly restrict the sentencing alternatives 
available to the court. 

Subsection (e) is a precautionary mea- 
sure ensuring that subsection (a) does not 
abrogate penalties other than a fine or 
imprisonment. 



1988 Supplementary Commentary to § 5-4-104 



Class Y Felonies 

In 1981 the General Assembly amended 
the Code to create a new class of felony — 
Class Y — and reclassified murder in the 
first degree (§ 5-10-102), kidnapping 
(§ 5-11-102), rape (§ 5-14-103), and ag- 
gravated robbery (§ 5-12-103) as Class Y 
felonies. One effect of the reclassification 
was to increase the minimum penalty for 
the more serious Class A felonies. A chart 
comparing the penalties under the former 
law and under present law is included in 



the supplementary commentary to § 5-4- 
401. In addition, subsection (d), which is 
former subsection (c), and subsection (e), 
which is former subsection (d), were 
amended so as to make clear that a sen- 
tence to imprisonment was the only pen- 
alty for conviction of a Class Y felony. 
Other sentencing alternatives, such as 
suspension, probation, and a fine, are no 
longer available in the case of a Class Y 
felony. 
Act 409 of 1983 made additional 
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changes to § 5-4-104. The net effect of 
these changes is to treat treason (§ 5-51- 
201) and murder in the second degree 
(§ 5-10-103) as offenses for which suspen- 
sion, probation, or a fine are not sentenc- 
ing alternatives. 

Class Y Felonies: Suspension and Proba- 
tion Prohibited 

The Arkansas Supreme Court has held 
that § 5-4-104(e)(l) prohibits suspension 
of imposition of a portion of a sentence for 
a class Y felony. Campbell v. State, 288 
Ark. 213, 703 S.W.2d 855 (1986). 

In Campbell, defendant was sentenced 
to fifty years — ten years in excess of the 
time permitted by law for a class Y felony 
— with fifteen years suspended. The 
Court held that appellant could not prop- 
erly be sentenced to fifty years and that 
after the trial judge modified the sentence 
to thirty-five years at a Rule 37 proceed- 
ing, appellant was not entitled to have the 
fifteen years suspended under the original 
sentence applied to the thirty-five year 
sentence, leaving him with twenty years 
to serve. Although § 5-4- 104(e)(3) ordi- 
narily permits a court to "sentence the 
defendant to a term of imprisonment and 
suspend imposition of sentence as to an 
additional term of imprisonment," the 
Campbell decision may mean that a trial 
court cannot impose a sentence of ten 
years and suspend imposition of an addi- 
tional thirty year sentence in class y 
cases. The Campbell decision may also 
mean that in proceedings under § 16-90- 
115 the court cannot sentence a defendant 
to the class Y ten year minimum sentence 
with five years of that sentence sus- 
pended. Neither can the court sentence 
the defendant to thirty years with ten 
years suspended, leaving a total sentence 
to be served of twenty years, even though 
twenty years is within the permissible 
sentencing range and the twenty year 
sentence without reference to a suspen- 
sion would be unexceptionable. 

On resentencing — pursuant to a Rule 
37 petition to correct an unlawful initial 
sentence for instance — the trial court 
may impose any sentence it could have 
lawfully imposed at the outset. Campbell 
v. State. 

Suspension and Probation 

Subsection (e) of § 5-4-104, which was 
subsection (d) of the original Code, has led 



to confusion over the sentencing alterna- 
tives open to the trial court. Prior to the 
enactment of the Code, the trial judge who 
did not want to impose a sentence had 
several alternatives. He could suspend 
imposition of sentence. Ark. Stat. Ann. 
§ 43-2324 (Repl. 1977). He could impose a 
sentence and then suspend execution of 
the sentence. Ark. Stat. Ann. §§ 43-2326 
and 43-2331 (Repl. 1977). [See §§ 16-90- 
115, 16-93-401.] And when a guilty plea 
was tendered, he could avoid sentencing 
the defendant by deferring acceptance of 
the plea of guilty. This last procedure, 
which was sometimes referred to as "court 
probation," was judicially created. See 
Cantrell v. State, 258 Ark. 833, 529 S.W.2d 
136 (1975) and Maddox v. State, 247 Ark. 
553, 446 S.W.2d 210 (1969). 

The first sentence of subsection (e) gives 
the court two sentencing alternatives: it 
can suspend imposition of sentence or it 
can place the defendant on probation. 
Both procedures are defined in § 5-4-101 
as release without "pronouncement of sen- 
tence." The only difference between the 
two is that probation is with supervision. 
As indicated in the original commentary 
to § 5-4-104, the drafters intended to 
eliminate the practice of imposing sen- 
tence and then suspending execution. Al- 
though §§ 43-2326 [see § 16-90-115] and 
43-2331 [see § 16-93-401] were not specif- 
ically repealed by the Code, the Supreme 
Court held in Culpepper v. State, 268 Ark. 
263, 595 S.W.2d 220 (1980), that the two 
sections were repealed by implication to 
the extent they authorized the trial court 
to suspend execution of sentence. See also, 
Adams v. State, 269 Ark. 601, 599 S.W.2d 
437 (Ct. App. 1980). Thus, in 1980 it was 
clear that the trial court could not sus- 
pend execution of sentence. It could sus- 
pend imposition of sentence and release 
the defendant either with or without su- 
pervision. Jefferson v. State, 270 Ark. 909, 
606 S.W.2d 592 (1980). 

The General Assembly then confused 
matters by passing Act 620 of 1981. Act 
620 readopted § 41-2326 by authorizing 
trial courts to "suspend the execution of 
jail sentences or the imposition of fines, or 
both, in all criminal cases, pending before 
said courts." [See § 16-90-115.] The Act 
also readopted § 43-2331 [§ 16-90-401] 
but changed the phrase "the court may 
suspend imposition or execution of sen- 
tence" to "the court may suspend imposi- 
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tion of sentence." In addition, Act 620 
readopted § 5-4- 104(a) which provides 
that no defendant shall be sentenced oth- 
erwise than in accordance with Chapter 4 
of the Criminal Code. Four years later the 
General Assembly enacted Act 956 of 
1985, now codified as Ark. Code Ann. 
§ 16-90-115 (1987), in effect overruling 
the Culpepper decision by explicitly per- 
mitting trial courts to suspend execution 
of sentences as an alternative to suspend- 
ing imposition of sentences. Then, Act 487 
of 1987 reenacted § 5-4- 104(a), which 
states that no defendant shall be sen- 
tenced "otherwise than in accordance with 
this chapter." Arguably, the 1987 statute 
impliedly repealed any statutory author- 
ity permitting suspension or probation on 
terms other than those explicitly autho- 
rized by §§ 5-4-101UM2) and 5-4-104(e). 
Imposing sentence and suspending execu- 
tion may no longer be permitted. But see 
Ross v. State, 22 Ark. App. 232, 233, 738 
S.W.2d 112 (1987) ("A court now has the 
authority to suspend execution of sen- 
tences under the same circumstances as 
required for suspending imposition of sen- 
tence") (case decided before Act 487 enact- 
ed). See, also, Diffee v. State, 290 Ark. 194, 
718 S.W.2d 94 (1986) (by enacting Code, 
Legislature impliedly repeals conflicting 
provisions.) 

There seems little doubt about the effect 
of the Code on the power of the trial court 
to grant "court probation" by deferring 
acceptance of a plea of guilty. In English v. 
State, 274 Ark. 304, 626 S.W.2d 191 
(1982), the Supreme Court held that 
"apart from statute (the) common law 
'court probation' procedure is no longer 
available as a sentencing alternative." 
See, also, Hunter v. State, 278 Ark. 428, 
645 S.W.2d 954 (1983) ("The trial court, as 
a matter of law, did accept the plea be- 
cause the statutory form of probation 
ended local forms of court probation." Id. 
at 434, 645 S.W.2d at 957); Hoffman v. 
State, 289 Ark. 184, 711 S.W.2d 151 
(1986). 

The confusion regarding the sentencing 
alternatives available to the trial court 
has caused problems under two other sec- 
tions of the Code. See the supplementary 
commentary to § 5-4-501, which dis- 
cusses the effect of a suspension or proba- 



tion on exposure to punishment as an 
habitual offender, and § 5-4-309, which 
discusses the sentence that can be im- 
posed when the trial court revokes a sus- 
pension or probation. 

Imposing Fine and Probation 

Under Ark. Code Ann. § 5-4-104(2) 
(1987) the sentencing court may impose a 
fine and place defendant on probation. 
Diffee v. State, 290 Ark. 194, 718 S.W.2d 
94 (1986). The "or" near the end of the 
sentence does not make the sentence read 
disjunctively to permit either (1) a fine 
plus suspension or (2) probation, but not a 
fine and probation. 

Suspended Imposition of Sentence Follow- 
ing Term of Imprisonment 
The Arkansas Court of Appeals has ex- 
plicitly found that Ark. Code Ann. § 5-4- 
104(3) (1987) permits the trial court to 
impose a sentence of imprisonment fol- 
lowed by suspended imposition of sen- 
tence to an additional term of imprison- 
ment. Smith v. State, 18 Ark. App. 152, 
713 S.W.2d 241 (1986). The court rejected 
the argument made in conference by some 
of its members that Ark. Code Ann. § 5- 
4-304 (1987) "provides the only method by 
which a court can order a defendant to 
serve a period of incarceration to be fol- 
lowed by a period of suspended imposition 
as to an additional term." Id. at 159, 713 
S.W.2d at 245. The Smith opinion also 
lists the trial court's options upon accept- 
ing a guilty plea. Id. at 162-63, 713 S.W.2d 
at 247. 

Revocation of Probation After Fine Im- 
posed and Paid 

Although a fine is a "sentence" under 
§ 5-4-104, payment of the fine does not 
constitute "serving the sentence imposed" 
under § 16-93-402(e)(5). Probation im- 
posed simultaneously with the fine can be 
revoked. A defendant who is fined and 
placed on probation is subject to probation 
revocation for violation of conditions of 
probation. Diffee v. State, 290 Ark. 194, 
718 S.W.2d 94 (1986). 

Whether a fine constitutes a "sentence 
imposed" is a question that does not arise 
in a revocation proceeding under § 5-4- 
309, since no sentence is ever imposed 
under the code approach. §§ 5-4-101, 104. 
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Original Commentary to § 5-4-201 



Virtually all misdemeanors and a sub- 
stantial number of felonies were previ- 
ously punishable by a fine in addition to or 
in lieu of imprisonment. The Code pro- 
vides for the imposition of a fine for all the 
offenses it defines. The maximum fine 
authorized for a particular offense is 
keyed to the classification of the offense 
since the arguments for a limited number 
of sentencing ranges, as advanced in the 
Commentary to § 5-4-401, are equally 
persuasive with respect to fines. Although 
higher than the average maximum fine 
under current law for comparable con- 
duct, the limits established by this section 
are believed to be more realistically at- 
tuned to the contemporary value of the 
dollar. 

In empowering courts to impose fines 
for all Code offenses, the Commission was 
not unmindful of the various criticisms 
levelled at this type of criminal sanction. 
Depending on the financial resources of 
the defendant, fines may have little deter- 
rent effect, and their rehabilitative poten- 
tial is slight in most cases. Fines often 
punish the family of a defendant more 
than the defendant. Finally, in some local- 
ities the prospect of the additional public 
revenue generated by fines has unfortu- 
nately distorted the entire criminal pro- 
cess. The Commission considered adopt- 
ing criteria for the imposition of fines but 
rejected this approach since any guide- 
lines flexible enough to give the court the 
discretion it needs would necessarily be 
too general to adequately deal with the 
problem. Another way to ensure that the 
authority to impose fines is not abused is 
to limit fines to particular offenses or 
classes of offenses. However, this alterna- 
tive is also unsatisfactory since it ignores 
the exceptional case where a fine is the 
most effective way to deal with the partic- 
ular offender. Therefore, the Commission 
elected to rely on the maximum limits 
established by this section; the natural 
limits imposed by the offender's ability to 
pay; and the excessive fine prohibition of 
article 2, section 9 of the Arkansas Con- 
stitution to control the power to impose 
fines. 

Subsection (a) (3) acknowledges the 
power of the legislature to set different 



fine limits for a particular felony. Subsec- 
tions (b) (4) and (c) (2) accomplish the 
same function with respect to misdemean- 
ors and violations. These subsections also 
preserve intact the present limits on fines 
prescribed by statutes outside the Code. 
To the extent that pre-existing felony stat- 
utes have been amended to bring them 
within the Code classification system, the 
maximum fine that can be upon conviction 
of such felonies has been changed. All 
prior misdemeanors that prescribed a 
maximum fine carry the same penalty 
under the Code. Former statutory author- 
ity provided that a misdemeanor statute 
that prescribed no limits on fines was 
punishable by a maximum fine of $250. 
See prior law formerly found at Ark. Stat. 
Ann. § 41-106 (Supp. 1973). Under § 5-1- 
107(c), an offense denominated a misde- 
meanor without specification as to class or 
penalty of imprisonment is a class A mis- 
demeanor for Code purposes. Therefore, 
§ 5-4-40 1(b)(3) has the effect of raising 
the maximum fine for such misdemeanors 
to $1000. 

Subsection (d) is directed at a situation 
where a fine has an obvious deterrent 
potential since one means to discourage 
criminal conduct based on a pecuniary 
motive is to deprive the defendant of all 
conceivable profit. The fact that any resti- 
tution to the victim diminishes the total 
possible fine provides encouragement for 
such action. 

The Commentary to the provision im- 
posing liability on an organization for the 
acts of an agent discusses the pros and 
cons of such authority and indicates in a 
general way the appropriate criteria for 
imposing the only feasible sanction in 
such cases, other than a court ordered 
dissolution. When imposition of a fine on 
an organization is appropriate, it is likely 
that the limits of subsections (a), (b) and 
(c) will be too low to produce the desired 
effect. Therefore, subsection (e) doubles 
the ordinary penalties when the defen- 
dant is an organization. Note that the fine 
authorized by subsection (d) is not dou- 
bled — i.e., an organization may not be 
sentenced to pay a fine that is four times 
its gain. 
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1988 Supplementary Commentary to § 5-4-201 



As explained in the supplementary com- 
mentary to §§ 5-4-104 and 5-4-401, the 
1981 General Assembly created a new 
class of felony called Class Y which carries 
a greater minimum sentence to imprison- 
ment upon conviction. Since no corre- 



sponding change was made to § 5-4-201, a 
person convicted of a Class Y felony is not 
subject to punishment in the form of a 
fine. 
See AMCI 5001, 5009, 6100. 



Original Commentary to § 5-4-202 



Subsection (a) codifies Tate v. Short, 401 
U.S. 395, 91 S. Ct. 668, 28 L. Ed. 2d 130 
(1971), which held that a sentence to im- 
prisonment for non-payment of a fine 
worked an invidious discrimination 
against indigent defendants in violation of 
the Equal Protection Clause. The subsec- 
tion also precludes holding an offender 
sentenced to a fine and imprisonment past 
the term of imprisonment because he fails 
to pay this fine. See, Williams v. Illinois, 
399 U.S. 235, 90 S. Ct. 2018, 26 L. Ed. 2d 
586 (1970). Since the principle of these 
two decisions seems equally applicable to 
imprisonment for non-payment of costs, 
the section prohibits that procedure. This 



section does not, however, prevent a court 
that has sentenced a defendant to pay a 
fine and ordered suspension or probation 
as to imprisonment from revoking the 
suspension or probation if the defendant 
contumaciously refuses to pay the fine. 

Subsection (b) authorizes the court to 
defer payment of a fine or to permit a 
defendant to pay a fine in installments. It 
is taken from M.P.C. § 302.1(1). Both Tate 
v. Short and Williams v. Illinois recom- 
mended these procedures as alternatives 
to imprisonment for enforcing the pay- 
ment of fines and costs. See, also, Cherry 
v. Hall, 251 Ark. 305, 472 S.W. 2d 225 
(1971). 



Original Commentary to § 5-4-203 



The Court in Tate u. Short stated: "We 
emphasize that our holding today does not 
suggest any constitutional infirmity in im- 
prisonment of a defendant with the means 
to pay a fine who refuses or neglects to do 
so." 401 U.S. at 400, 91 S. Ct. 672, 28 L. 
Ed. 2d at 134. Section 41-1103 sets out a 
procedure for the imprisonment of a finan- 
cially able defendant who refuses to pay a 
fine or costs. It is patterned after M.P.C. 
§ 302. 

The maximum limits on imprisonment 
are set at one day per ten dollars of fine, or 
one year in the case of a felony and thirty 
days in the case of a misdemeanor. Im- 
plicit in subsection (b) is the proposition 
that payment of the fine or costs will lead 
to the defendant's release from imprison- 
ment. Similarly, service of the term of 
imprisonment discharges the fine or costs. 

Subsection (d) ensures that a corpora- 



tion does not escape a sentence to pay a 
fine because of confusion as to what per- 
son or persons within the corporate hier- 
archy may disburse corporate funds to pay 
the fine. Corporate officers or directors 
may be imprisoned only for failure to 
authorize payment. The officers and direc- 
tors are not individually liable for the 
payment of fines assessed against the cor- 
poration. Therefore, if payment is autho- 
rized, officers and directors are not subject 
to imprisonment because the corporation 
lacks sufficient assets to pay the fine. 
Subsection (d) has no application whatso- 
ever to an officer or director who is con- 
victed in an individual capacity and sen- 
tenced to pay a fine for acts done on behalf 
of a corporation. Such a person is person- 
ally liable for the fine and may be impris- 
oned for its non-payment in accordance 
with subsections (a) and (b). 
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1988 Supplementary Commentary to § 5-4-203 



There have been no significant develop- 
ments regarding this section since the 
enactment of the Code. See the supple- 
mentary commentary to § 5-4-309 for a 



discussion of the applicability of this sec- 
tion to revocation of a suspension or pro- 
bation due to failure to pay a fine. 



Original Commentary to § 5-4-204 



Subsection (a) restates present law by 
authorizing the collection of fines or costs 
through civil process. For pre-existing law 
see, Rev. Stat., Ch. 45, § 203 and Crimi- 
nal Code § 296 indexed as Ark. Stat. Ann. 
§ 43-2404 (Repl. 1964). 

Under subsection (b) reference is again 
made to the civil statutes for the law 
governing attachment of liens. The earlier 
rules governing when a judgment to pay a 
fine or costs constituted a lien on real and 
personal property were found in Ark. Stat. 
Ann. § 43-2403 (Repl. 1964). The Com- 



mission perceived no reason why the ef- 
fect on a defendant's property of a judg- 
ment to pay a fine or costs should be any 
different from the effect generated by a 
civil judgment. Moreover, § 43-2403 did 
not fully protect the interests of innocent 
third parties since it created a lien on real 
and personal property from the time of 
arrest rather than the time judgment was 
entered and created a lien on personal 
property even though the property was 
left in the hands of the judgment debtor. 



Original Commentary to § 5-4-301 



Section 5-4-301, and subchapter 3 of 
chapter 4 generally, must be considered 
against the background of two other acts 
dealing with suspension and probation 
that were passed during the 1975 session 
of the General Assembly — Act 346 and Act 
378. The applicability of these acts is more 
limited than Subchapter 3. For example, 
suspension and probation under Act 346 is 
available only to a first offender; the alter- 
natives to imprisonment provided by Act 
378 can be employed only if the defendant 
is less than 26 years of age and has not 
been convicted of certain enumerated of- 
fenses. Subchapter 3, on the other hand, is 
available to all except persons convicted of 
the most serious felonies or habitual of- 
fenders. It is also far more comprehensive, 
dealing in detail with matters such as 
revocation of suspension or probation 
which are not considered in the other acts. 
Both Act 346 and Act 378 provide for 
expungement of records following success- 
ful completion of a period of suspension or 
probation. Subchapter 3 did not adopt this 
approach to giving the defendant a clean 
record for the reasons stated infra. 

A more detailed discussion of the provi- 
sions of Acts 346 and 378 is beyond the 
scope of this Commentary. The two acts do 
overlap to a considerable degree with Sub- 
chapter 3, and it is difficult to predict at 



this point how the three will be construed 
to interrelate. Hopefully, the three acts 
will be found to be compatible, thus offer- 
ing sentencing courts alternative proce- 
dures for suspension and probation. 

Section 5-4-301 is taken from M.P.C. 
§ 301.1. 

Subsection (a), in addition to reiterating 
the court's power to suspend or probate, 
lists criteria that the court should con- 
sider in determining whether suspension 
or probation, on the one hand, or impris- 
onment, on the other, is the more appro- 
priate disposition. 

The first paragraph of § 5-4-301 was 
amended twice by the 1977 General As- 
sembly. The second sentence of subsection 
(a) as originally enacted read: "The court 
shall not suspend imposition of sentence 
or place a defendant on probation if it is 
determined, pursuant to section 1005 
[§ 5-4-502], that the defendant has previ- 
ously been convicted of two or more felo- 
nies." This sentence was amended by Act 
474 of 1977 to restrict the trial court's 
authority to suspend imposition of sen- 
tence on or place on probation a defendant 
who has previously been found guilty of 
two or more felonies, since the original 
version of this subsection imposed such 
restrictions only where the trial court 
found that the defendant had been con- 
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victed of two or more felonies. As a result, 
one who had been found guilty — but not 
convicted — of a dozen felonies was none- 
theless a candidate for probation upon 
conviction of another felony offense. Al- 
though as a practical matter this type of 
situation did not pose serious problems, a 
provision eliminating any potential for 
abuse seemed preferable to the Code's 
original phrasing. 

Subsequently, Act 482 of 1977 was 
passed, adding the following language to 
§ 5-4-301: 

"(1) If a defendant pleads or is found 
guilty of an offense other than capital 
murder, murder in the first degree, murder 
in the second degree, first degree rape, 
kidnapping or aggravated robbery, the 
court may suspend imposition of sentence 
or place the defendant on probation. The 
court shall not suspend imposition of sen- 
tence or place a defendant on probation if 
it is determined, pursuant to Section 5-4- 
502, that the defendant has previously 
been convicted of two or more felonies. In 
making a determination as to suspension 
or probation, the court shall consider 
whether . . . ." (Emphasis added.) 

Consequently, Act 482 may re-establish 
the "conviction" requirement of the origi- 
nal section. However, it is to be hoped that 
Acts 474 and 482 will be construed to give 
maximum effect to the provisions of each 
pursuant to authority such as Roachell u. 
Gates, 185 Ark. 350, 47 S.W.2d 35 (1932); 
Cordell v. Kent, 174 Ark. 503, 295 S.W. 404 
(1927); and Arkansas Railroad Comm. v. 
Stout Lumber Co., 161 Ark. 164, 255 S.W. 
912 (1923), establishing special rules of 
construction regarding acts passed at the 
same legislative session. 

Subsection 5-4-30 1(b)(4) was also added 
by Act 482. 

Subsection (c) sets out more specific 
factors that a court should consider when 
making a disposition. By suggesting miti- 
gating circumstances to which the defen- 
dant can call the court's attention, the 
Commission hopes to encourage the use of 
suspension or probation as alternatives to 
imprisonment. The proposed section, how- 
ever, states no preference either for or 
against suspension or probation. The final 
decision as to the most appropriate dispo- 
sition is committed, as under present law, 
to the sound discretion of the trial court. 
Cf., Smith v. State, 241 Ark. 958, 411 
S.W.2d 510 (1967). 



Subsection (d) excepts two situations 
from the general rule that a judgment of 
conviction is not to be entered when a 
court orders suspension or probation. The 
first is when the court fines the defendant 
and suspends or probates him only as to 
imprisonment. The court must enter a 
judgment of conviction if it is to have a 
basis for imposing a fine. Furthermore, 
the defendant who is found guilty of an 
offense and sentenced to pay a fine only 
has clearly been "convicted" of the offense. 
The result should not be different when 
the court fines the defendant and sus- 
pends imposition of sentence or places 
him on probation as to imprisonment. The 
second exception to the general rule arises 
when the court imposes a sentence to 
imprisonment followed by suspension as 
to an additional imprisonment. Again, the 
court must enter a judgment of conviction 
if there is to be a basis for imposing the 
sentence to imprisonment. 

The court that wishes to enter a judg- 
ment of conviction in conjunction with a 
suspension or probation may simply enter 
judgment and sentence defendant to a $1 
fine or one day prison term, thus comply- 
ing with the requirements of subsection 
(d). This course of action might be desir- 
able, for example, if a "conviction" is a 
prerequisite to an ancillary civil sanction 
such as revocation of a license. Though 
requiring the judge to impose a nominal 
sentence when he enters a judgment of 
conviction appears to elevate form over 
substance, the procedure does have the 
advantage of encouraging the judge to 
consider whether the defendant deserves 
a conviction of record and should prevent 
the routine entry of judgments of convic- 
tion when suspension or probation is ap- 
propriate. 

In State Medical Bd. v. Rodgers, 190 
Ark. 266, 79 S.W. 2d 83 (1935), the Su- 
preme Court held that a person whose 
sentence is suspended has not been con- 
victed of an offense. Section 7 of the Con- 
trolled Substances Act (Act 590 of 1971, 
previously indexed as Ark. Stat. Ann. 
§ 82-2623 (Supp. 1973)) provides that a 
first offender thereunder shall be placed 
on probation "without entering a judg- 
ment of guilt." The rationale underlying 
both the Rodgers case and the Controlled 
Substances Act is that a person deemed 
worthy of suspension or probation should 
not have his record marred by a convic- 
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tion. One way to implement this rationale 
would be to provide for expungement of all 
records upon successful completion of sus- 
pension or probation. As previously men- 
tioned, Acts 346 and 378 of 1975 adopt 
this approach. However, expungement 
will be effective only if properly super- 
vised to ensure that courts and law en- 
forcement agencies comply with the duty 
to purge their files. Furthermore, 
expungement is defined in both Acts to 
mean sealing rather than destruction of 
records, and "expunged" records are avail- 
able to law enforcement and judicial offi- 
cials. Thus, a person who successfully 
completes a suspension or probation will 
still have a "record" in spite of the fact that 



he has never been "convicted" under Ar- 
kansas law. The Commission felt that the 
more effective way to ensure that a sus- 
pended or probated offender received a 
meaningful second chance was to apply 
the procedures of the Controlled Sub- 
stances Act to all suspensions and proba- 
tions. The court should not enter a judg- 
ment of conviction and, if defendant 
complies with the conditions imposed 
upon him for the period of suspension or 
probation, the proceedings against him 
should be dismissed. This is not to say, 
however, that a court utilizing the proce- 
dures of § 5-4-30 1(d) cannot, as an addi- 
tional precaution, order the records ex- 
punged. 



1988 Supplementary Commentary to § 5-4-301 



"First Degree Rape" Exception to § 5-4-301 
The "first degree rape" language of § 5- 
4-301(a)(l) has given rise to confusion. 
The reference is to an offense superseded 
by the 1976 enactment of Ark. Stat. Ann. 
§ 41-1803 [§ 5-1-103 (1987)]. Reference 
to the non-existent offense of "first degree 
rape," was inadvertently carried forward 



by § 5-4-301. Dodging the argument that 
a post-1976 conviction of rape falls outside 
the § 5-4-301 probation prohibition, the 
Court of Appeals has held that rape is a 
class Y felony and that one convicted of a 
class Y felony must be imprisoned as pro- 
vided by § 5-4- 104(c). Harris v. State, 15 
Ark. App. 58, 689 S.W.2d 353 (1985). 



Original Commentary to § 5-4-302 



Section 5-4-302 makes it clear that 
Chapter 4 does not abolish any procedures 
for suspension or probation specially 
adapted to a particular type of offense or 
defendant. Thus, a court is free to suspend 



or probate an eligible defendant pursuant 
to the Controlled Substances Act (Ark. 
Stat. Ann. § 82-2623 (Repl. 1976)) [§ 5- 
64-407], Act 346 of 1975, or Act 378 of 
1975. 



Original Commentary to § 5-4-303 



Subsection 5-4-303(a) authorizes the 
court to attach reasonable conditions to a 
suspension or probation. Preexisting law 
was in accord. Ark. Stat. Ann. § 43-2324 
(Repl. 1964) [suspension — "upon such 
conditions as (the court) shall deem 
proper and reasonable"], § 43-2331 
(Supp. 1973) (prohibition — "upon such 
conditions and terms as the court deems 
best.") The second sentence requires that 
every suspension or probation be subject 
to revocation if the defendant commits 
another offense punishable by imprison- 
ment. The proposed language excludes 
minor offenses, since a traffic violation 
should not be grounds for revocation in 
the ordinary case. However, nothing in the 
Code prevents the court from making it a 



condition of suspension or probation that 
defendant not commit even minor of- 
fenses. Currently, most courts condition a 
suspension or probation on defendant's 
"good behavior." The proposed language 
will provide a more definite standard of 
conduct for the suspended or probated 
defendant. 

Subsection (c) suggests to the court pos- 
sible conditions of suspension and proba- 
tion. The list represents a composite of the 
conditions contained in M.P.C. § 301.1(2) 
and Proposed Federal Code § 3103(2). 

Act 474 of 1977 clarified the trial court's 
authority under subsection (c)(4). As 
amended, subsection (c)(4) precludes com- 
mitment to an institution or compelling 
another person to treat a probationer as a 
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condition of probation. The amendment 
does not affect the court's authority to 
commit for observation where insanity is 
a defense. 

Since the distinction between suspen- 
sion and probation is whether supervision 
is exercised over defendant, imposition of 
the conditions listed in subsection (d) 
makes the release a probation. 

Subsection (e) ensures that the defen- 
dant is aware of the conditions to which he 
must conform his future conduct. Al- 



though previous law did not require that 
the defendant be furnished with a written 
list of conditions, the Supreme Court has 
expressly endorsed such a procedure. 
Gerard v. State, 235 Ark. at 1018, 363 S.W. 
2d at 918 (1963). 

Act 482 of 1977 amended § 5-4-303 by 
adding subsection (f), clarifying both the 
procedures to be followed pursuant to en- 
try of an order under subsection (c)(8) and 
the scope of authority conferred on the 
court by subsection (c)(8). 



1988 Supplementary Commentary to § 5-4-303 



Written Conditions of Suspension and Pro- 
bation 

The requirement of subsection (e) that 
the trial court provide the defendant with 
a written statement setting forth the con- 
ditions of suspension or probation has 
been strictly construed. In Ross v. State, 
268 Ark. 189, 594 S.W.2d 852 (1980), the 
Supreme Court reversed a revocation in 
which the trial court failed to comply with 
the requirement. See also, Neely v. State, 7 
Ark. App. 238, 647 S.W.2d 473 (1983). 
Ross overruled an earlier Court of Appeals 
decision holding that advising the defen- 
dant in open court of the conditions of 
suspension or probation constituted sub- 
stantial compliance with subsection (e). 
See Thornton v. State, 267 Ark. 675, 590 
S.W.2d 57 (Ct. App. 1979). 

Failure to Make Restitution 

Act 315 of 1985 added the last sentence 
of subsection (f). Presumably, revocation 
proceedings under § 5-4-303(f) will be 
conducted pursuant to constraints im- 
posed by § 5-4-309. See Supplementary 
Commentary to § 5-4-309. See also § 5-4- 
203 and the commentary thereto which 
recognize constitutional restrictions on 
imprisoning a defendant for failure to pay 
a fine. See also Drain v. State, 10 Ark. 
App. 338, 664 S.W.2d 484 (1984) which 
cites Bearden v. Georgia, 461 U.S. 660 
(1983) for the proposition that failure to 
pay a fine or restitution can be punished 
by imprisonment only where the State can 
prove that the probationer failed to make 
bona fide efforts to do so. 

Probation Conditions 

In Young v. State, 286 Ark. 413, 692 
S.W.2d 752 (1985) the defendant was con- 
victed of indecent exposure charged under 



§ 5-14-112(a)(l). The trial court sus- 
pended imposition of sentence for one 
year, imposing as probation conditions 
that defendant not pose nude for commer- 
cial exploitation or "in bars or beer joints." 
Id. at 417, 692 S.W.2d at 754. On appeal 
the Arkansas Supreme Court acknowl- 
edged that § 5-4-303(c) conditions are 
subject to constitutional limitations. Hold- 
ing that "a condition of a probation or 
suspension is not necessarily invalid sim- 
ply because it restricts a probationer's 
ability to exercise constitutionally pro- 
tected rights, id. at 418, 692 S.W.2d at 
755, the Court nonetheless went on to find 
that a probation condition prohibiting 
nude displays for "commercial exploita- 
tion" was "too broad, vague, and insuffi- 
ciently tailored to bear a reasonable rela- 
tionship to probation/suspension 
objectives of rehabilitation and future 
criminality." Id. at 419, 692 S.W.2d at 755. 
The Court went on to discuss and by 
implication adopt the following standard 
drawn from United States v. Tonry, 605 
F2d 144 (5th Cir. 1979): 

The [probation] conditions must be 
"reasonably related to the purposes of 
the act." Consideration of three fac- 
tors is required to determine whether 
a reasonable relationship exists: (1) 
the purposes to be served by proba- 
tion; (2) the extent to which constitu- 
tional rights enjoyed by law-abiding 
citizens should be accorded to proba- 
tioners; and (3) the legitimate needs 
of law enforcement. 

286 Ark 418, 692 S.W.2d at 755. 

Court Lacks Jurisdiction to Suspend Sen- 
tence After Execution Begun 
In a case removed from the Court of 

Appeals after certification as involving an 
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issue of significant public importance, the 
Arkansas Supreme Court has disap- 
proved of "furloughs." Davis v. State, 291 
Ark. 191, 723 S.W.2d 366 (1987). Appel- 
lant was convicted of criminal trespass 
under § 41-2004 [§ 5-39-203] and sen- 
tenced to sixty days in jail by the trial 
court. After serving eight days of the sen- 
tence, she was "admonished to good be- 
havior" and released from jail. Davis at 
192, 723 S.W.2d at 367. Several months 
later a motion was filed to revoke appel- 
lant's suspended sentence, and the trial 
court revoked appellant's "furlough" and 
directed that she serve the balance of her 
sentence. The Arkansas Supreme Court 



held that the circuit court had no author- 
ity to grant the original "furlough" or to 
suspend a valid sentence once execution 
had begun. The Court also interpreted 
Coones v. State, 280 Ark. 321, 657 S.W.2d 
553 (1983) to adopt the rule that a trial 
court lacks jurisdiction to enter any order 
subsequent to its original sentence. Since 
the original sentence in the case at bar- 
remained in force, the order returning 
appellant to jail was upheld. Justices 
Holt, Hickman, and Purtle dissented, 
opining that the trial judge had no juris- 
diction to alter the sentence and that it 
had expired on its face. 



Original Commentary to § 5-4-304 



Many Arkansas judges have previously 
used the shock of a short period of incar- 
ceration to enhance the effectiveness of a 
subsequent period of suspension or proba- 
tion. In addition to providing explicit stat- 
utory recognition of this procedure, sub- 
section (a) authorizes the court to order 
split periods of confinement. Intermittent 
imprisonment will permit an offender to 
keep his job while spending his nights or 
weekends in jail. It will also enable the 
court to control the offender's conduct at 
critical times. Although the subsection 
contemplates the use of intermittent im- 
prisonment in conjunction with suspen- 
sion or probation, nothing in this section 
affects the inherent power of a court to 
order split sentences without suspending 
sentence or placing the defendant on pro- 
bation. The subsection departs from the 
rules established in two preceding sec- 
tions of this Article. Contrary to the pro- 
cedure of § 5-4-402, it allows a person 
found guilty of a felony to be incarcerated 
in the county jail. This is obviously neces- 
sary in the case where the judge wishes to 
order split terms of confinement. By au- 
thorizing such a procedure, the Commis- 
sion also hopes to encourage the use of 
local facilities when the court wishes, to 
give an offender a "taste" of imprison- 
ment. Secondly, § 5-4-103's prohibition of 
imprisonment followed by probation by its 
own terms does not preclude confinement 
followed by probation pursuant to this 
section. The purpose of that prohibition 
never comes into play since control of the 
offender never passes to state authorities 



when the procedures of this section are 
employed. 

It should be noted that the court is not 
limited to ordering confinement in a 
detentional or correctional facility. Sub- 
section (a) also contemplates the use of 
"rehabilitative facilities." Thus, a defen- 
dant can be directed to reside at a "half- 
way house" as a condition of suspension or 
probation. 

Subsection (b) is necessary to ensure 
that use of this section does not under- 
mine the fundamental goal of giving the 
suspended or probated offender a "clean 
slate." In the absence of subsection (b), the 
court would be required by § 5-4-30 1(d)(2) 
to enter a judgment of conviction before 
ordering the defendant's imprisonment. 
To avoid this result, confinement pursu- 
ant to this section is characterized as "a 
condition of suspension or probation" 
rather than "a sentence to imprisonment," 
thus obviating the need to enter a judg- 
ment of conviction. 

Since confinement pursuant to this sec- 
tion is designed to give the offender a 
"taste" of imprisonment, subsection (c) 
sets limits on confinement sufficiently 
long to achieve that purpose. The second 
sentence is obviously drafted with a view 
toward the offender ordered to spend his 
nights in jail. 

Subsection (d) provides that a person 
whose suspension or probation is subse- 
quently revoked must receive credit for 
the time actually spent in confinement as 
condition of the suspension or probation. 
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1988 Supplementary Commentary to § 5-4-304 



§ 5-4-304 Not Restriction on Suspended 
Imposition Following more than Ninety 
Day Term of Confinement 
The Arkansas Court of Appeals has re- 
jected the notion that § 5-4-304 prohibits 
a trial court from sentencing a convicted 
felony defendant to more than 90 days 



and suspending imposition of an addi- 
tional term of imprisonment. Smith v. 
State, 18 Ark. App. 152, 713 S.W.2d 241 
(1986). 

See supplementary commentary to Ark. 
Code Ann. §§ 5-4-101 to 104. 



Original Commentary to § 5-4-305 



This section is a precaution against any 
procedural problems that might arise 
from the fact that no final judgment of 
conviction is entered in conjunction with a 
suspension or probation. Subsection (a)(1) 
preserves the rights of both the state and 
the defendant to appeal either the order of 
suspension or probation, or the underly- 



ing determination of guilt. Since the time 
for filing notice of an appeal is normally 
calculated from the date of the sentence 
and entry of judgment, the special rule of 
subsection (b) is necessary. Subsection 
(a)(2) restates former law found at Ark. 
Stat. Ann. § 43-2325 (Repl. 1964). 



Original Commentary to § 5-4-306 



Former law set a five-year limit on 
probation at Ark. Stat. Ann. § 43-2331 
(Supp. 1973). Although it was argued that 
five years was also the limit on a suspen- 
sion of imposition of sentence pursuant to 
§ 43-2324 (Repl. 1964), the Supreme 
Court ruled to the contrary. Minick v. 
State, 256 Ark. 564, 509 S.W. 2d 289 
(1974). Pronouncement of sentence could, 
prior to enactment of the Code, be sus- 
pended for a period equal to the maximum 
term of imprisonment the defendant could 
have received for the offense. As originally 



enacted, the Code limited the period of 
probation or suspension to five years. 
However, Act 772 of 1977 reimposed the 
limitations of former law. 

Subsection (b), allowing the court to 
modify conditions of suspension or proba- 
tion, restates earlier law with respect to 
probation. See, Ark. Stat. Ann. § 43-2330 
(Supp. 1973). Since the court retains ju- 
risdiction of a case when it suspends im- 
position of sentence, it also has the power 
to modify conditions of a suspension. 



1988 Supplementary Commentary to § 5-4-306 



Subsection (a), as amended in 1977, 
permits a suspension or probation for a 
period of time equal to the maximum term 
of imprisonment applicable to the offense. 
Prior to 1977 there was a five year limit on 
probations. Act 620 of 1981 readopted 
§ 43-2331 [§ 16-93-401], which provides 



that the "period of probation, together 
with any extension thereof shall not ex- 
ceed five (5) years." Since Act 620 had a 
clause repealing all conflicting laws and 
parts thereof, the five year limit on proba- 
tions has apparently been reinstated. 



Original Commentary to § 5-4-307 



Previous statutory authority was silent 
as to when a probationary period began to 
run and provided that a period of suspen- 
sion began to run from the date of the plea 
or verdict of guilty. See, former Ark. Stat. 
Ann. § 43-2324 (Repl. 1964). Subsection 
(a) starts a period of suspension or proba- 



tion on the date the court orders such 
action. This coincides with the rule that a 
term of imprisonment begins to run on the 
day sentence is imposed. Ark. Stat. Ann. 
§ 43-2813 (Supp. 1973) (previous codifica- 
tion). 

Subsection (b) prevents the stackmg of 
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periods of suspension or probation. The 
second sentence provides that a person 
subject to suspension or probation and 
imprisonment satisfies both by serving 
the imprisonment. If the defendant is im- 
prisoned for an offense committed after 
his sentence was suspended or he was 
placed on probation, the court will proba- 
bly revoke the suspension or probation, 
and sentence him to imprisonment. In 
such a case, § 5-4-403 will determine 
whether the prison terms run concur- 
rently or consecutively. However, occa- 



sionally a court will suspend or probate a 
defendant who has other charges pending 
against him or who has already been 
sentenced to imprisonment for another 
offense. In either case, subsection (b) runs 
the suspension or probation concurrently 
with the imprisonment. 

If defendant is sentenced to imprison- 
ment followed by a suspension, subsection 
(c) provides that the period of suspension 
starts to run when defendant is released 
from imprisonment. 



1988 Supplementary Commentary to § 5-4-307 



Effective Date of Sentence 

In Standridge v. State, 290 Ark. 150, 
717 S.W.2d 795 (1986), appellant entered 
a guilty plea to burglary and other felo- 
nies on October 2, 1985. He was placed on 
supervised court probation for one year. 
Imposition of an additional sentence was 
suspended for a period of five years. Ap- 
pellant's efforts to lead a law abiding life 
failed on October 3, when he committed 
forgery. The judgment reflecting the sus- 
pension was filed on October 8. On the 
same day a petition to revoke the October 



2 suspended imposition of a sentence was 
filed on other grounds. Later, on Novem- 
ber 25, an amended petition to revoke 
based on the forgery was filed. Appellant 
argued that his fall from grace had been 
so swift — it had occurred before judg- 
ment was filed on October 8 — that the 
state was barred from revoking the sus- 
pension. The Arkansas Supreme Court 
rejected the argument, holding that a sen- 
tence is in effect from the time it is pro- 
nounced in open court, even though it is 
not filed until later. 



Original Commentary to § 5-4-308 



This section, taken almost verbatim 
from the second paragraph of preexisting 
authority found at Ark. Stat. Ann. § 43- 
2332 (Supp. 1973), enables a supervising 
court to transfer jurisdiction over a proba- 



tioner to another county. A similar provi- 
sion with respect to suspension is unnec- 
essary since a suspension, by definition, is 
a release without supervision. 



Original Commentary to § 5-4-309 



This section is based on the last three 
paragraphs of earlier authority found at 
Ark. Stat. Ann. § 43-2332 (Supp. 1973) 
[§ 16-93-402]. Though that statute, by its 
terms, applied only to probation, § 5-4- 
309 has been extended to cover revocation 
of a suspension. 

Subsection (a) has been modified to al- 
low issuance of a summons in lieu of an 
arrest warrant. This procedure, which is 
already employed by some courts, elimi- 
nates unnecessary police effort and saves 
a defendant the inconvenience and embar- 
rassment of a formal arrest. 

Subsection (b) is new. Since warrantless 
arrests for felonies are permitted gener- 
ally, a warrantless arrest of a person who 



violates suspension or probation seems 
equally justified. 

Since a hearing is necessary to revoke a 
suspension or probation, a defendant 
could prevent literal compliance with sub- 
section (d) by concealing himself until the 
period of suspension or probation expires. 
This problem has not troubled the Su- 
preme Court in the past. See, Reed v. 
State, 241 Ark. 836, 411 S.W. 2d 285 
(1967) (period of suspension does not ex- 
pire when defendant voluntarily absents 
himself from county and state and cannot 
be found by officers); Parkerson v. State, 
230 Ark. 118, 321 S.W. 2d 207 (1959) 
(suspension can be revoked at hearing 
postponed until after expiration of sus- 
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pension period due to defendant's illness). 
The Commission thought it preferable to 
set out the action necessary to toll the 
running of the suspension of probation 
period. That action — i.e., arrest or issu- 
ance of an arrest warrant — is the same 
as that sufficing to toll the statute of 
limitations for purposes of § 5-1-109. 

If a suspension or probation is revoked, 
the court should at that time enter a 
judgment of conviction if a judgment has 
not previously been entered. Subsection 
(f) then permits the court to impose any 
sentence that could have originally been 
imposed upon the defendant. This was 
formerly the law with respect to revoca- 
tion of probation, Ark. Stat. Ann. § 43- 
2332 (Supp. 1973), and was probably au- 
thorized upon revocation of a suspension. 
Cf., Maddox v. State, 247 Ark. 553, 446 
S.W.2d 210 (1969). As argued by the draft- 
ers of the Model Penal Code: "[I]f a sus- 
pension works out badly and sentence is 
to be imposed, we do not think the nature 
of the sentence should be predetermined 
. . .; the causes of the failure of suspen- 



sion ought to be before the court before the 
sentence is determined. It is unsatisfac- 
tory, therefore, to limit the sanctions on 
cancellation of suspension to a sentence 
previously fixed. . . ." M.P.C. § 6.02, 
Comment at 12, 13 (Tent. Draft No. 2, 
1954). The power to impose any sentence 
originally authorized is qualified to the 
extent that a fine or imprisonment was 
actually imposed at the time suspension 
or probation was ordered. For example, 
assume that a defendant is found guilty of 
a class B felony and the court imposes a 
fine of $10,000 and suspends imposition of 
sentence as to imprisonment. If the defen- 
dant is subsequently revoked, he may be 
sentenced to a term of imprisonment up to 
20 years but the maximum fine that can 
be imposed is $15,000 (statutory limit for 
class B felony) less $10,000 (fine already 
imposed), or $5,000. Similarly, if the court 
had imposed a 5-year term of imprison- 
ment followed by a period of suspension, 
the maximum sentence upon revocation is 
15 years. 



1988 Supplementary Commentary to § 5-4-309 



See Supplementary Commentary to 
§ 5-4-104 

Suspending "Execution" of Sentence 

As discussed in the supplementary com- 
mentary to § 5-4-104, there has been con- 
siderable confusion among trial judges 
since the adoption of the Code concerning 
suspension of sentences and probation. 
Prior to the enactment of the Code a trial 
judge who did not want to impose a sen- 
tence had several alternatives. He could 
suspend imposition of the sentence for a 
definite period of time. Ark. Stat. Ann. 
§ 43-2324 (Repl. 1977). He could impose a 
sentence to a definite period of time and 
then suspend the execution of the sen- 
tence. Ark. Stat. Ann. §§ 43-2326 and 
43-2331 (Repl. 1977) [§§ 16-90-115, 16- 
93-401]. Or he could defer acceptance of a 
plea of guilty and thereby delay sentenc- 
ing for a reasonable period of time. 
Maddox v. State, 247 Ark. 553, 446 S.W.2d 
210 (1969). Under the two statutory alter- 
natives it was clear that the power of the 
court to revoke a suspension ended when 
the period of suspension ended. Canard v. 
State, 225 Ark. 559, 283 S.W.2d 685 
(1955). The only limit on the length of 



time a court could defer acceptance of a 
plea of guilty was one of reasonableness. 
It was less clear but probably also the law 
under the two statutory sections that 
upon revocation of suspension the court 
could not impose a sentence longer than 
the period of the original suspended sen- 
tence. No such limit applied when the 
court deferred acceptance of a plea of 
guilty, and the court could later impose 
any sentence within the limits prescribed 
for the offense on which the guilty plea 
was tendered. Maddox v. State, supra. 

Under § 5-4- 104(e) the alternatives 
available to the trial court are to suspend 
imposition of sentence, which is defined by 
§ 5-4-101(1) as release without pro- 
nouncement of sentence and without su- 
pervision, or probation, which is defined 
by § 5-4-101(3) as release without pro- 
nouncement of sentence but subject to 
supervision. Section 5-4-309(e) retained 
with some minor qualifications the re- 
quirement of pre-Code cases that any re- 
vocation of suspension or probation occur 
within the period of suspension or proba- 
tion originally imposed by the trial court. 
Section 5-4-309(f) changed prior law, how- 
ever, by allowing the court that revokes a 
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suspension or probation to impose any 
sentence that might have been imposed 
originally for the offense of which the 
defendant was found guilty. 

Although the Code did not provide for 
suspending the execution of sentence as 
distinguished from suspending the impo- 
sition of sentence, some trial courts con- 
tinued to follow the practice of suspending 
execution of sentence. The Supreme Court 
held in Culpepper v. State, 268 Ark. 263, 
595 S.W.2d 220 (1980), that a trial court 
could no longer suspend the execution of 
sentence, and that the Code repealed by 
implication both § 43-2326 [§ 16-90-115] 
and§ 43-2331 [§ 16-93-401] to the extent 
they authorized such a procedure. But the 
Court further held that when a trial court 
did erroneously purport to suspend execu- 
tion of a sentence, the court was limited in 
the event of a subsequent revocation to 
imposing the previously suspended sen- 
tence. The rationale underlying this result 
is that the defendant is entitled to know 
the effect of his sentence and may be led 
by a suspension of execution of a sentence 
to believe that execution of the sentence is 
the most severe penalty that can be im- 
posed for failing to comply with the condi- 
tions of the suspension. See also, Adams v. 
State, 269 Ark. 601, 599 S.W.2d 437 (Ct. 
App. 1980). 

To the extent that Culpepper held that 
trial courts could not suspend execution of 
sentence, it was overruled legislatively by 
Act 956 of 1985, now codified as § 16-90- 
115. But, as authority that defendants are 
entitled to unambiguous notice of the ef- 
fect of probation and revocation, 
Culpepper very likely survives. 

In a pre-Act 956 case, the Culpepper 
rule was applied when a trial court im- 
posed two or more concurrent sentences 
and then purported to suspend execution 
of the sentences. Upon revocation of the 
suspension, the court could not order that 
the revoked sentences run consecutively. 
Wolfe v. State, 266 Ark. 811, 586 S.W.2d 4 
(Ct. App. 1979). 

The rule of Culpepper applies when the 
trial court attempts to suspend execution 
of sentence and thereby misleads the de- 
fendant as to the consequences of a revo- 
cation. If the trial court complies with the 
Code and suspends imposition of sen- 
tence, then it is free to impose any sen- 
tence that could have originally been im- 
posed for the offense of which the 



defendant was convicted. Moreover, even 
if the trial court does purport to suspend 
execution of sentence, Culpepper does not 
apply when there is little likelihood that 
the defendant was misled as to the conse- 
quences of failing to comply with the con- 
ditions of suspension or probation. For 
example, in Jefferson v. State, 270 Ark. 
909, 606 S.W.2d 592 (1980), the court 
imposed a seven year sentence, and then 
suspended execution of the sentence and 
placed the defendant on probation for five 
years. The Supreme Court upheld a seven 
year sentence imposed upon revocation of 
the five year probation since the defen- 
dant could not reasonably have believed 
that five years was the maximum punish- 
ment for violation of his probation. 

The court in Culpepper suggested that 
the General Assembly may have inadvert- 
ently amended § 5-4-309(f) when it 
passed Act 326 of 1979 (Ark. Stat. Ann. 
§ 43-2332) [§ 16-93-402] dealing with the 
duties of probation officers. That act re- 
quires that a person on probation be taken 
before the court with jurisdiction over him 
and that the court may revoke the proba- 
tion and require him to serve "the sen- 
tence imposed, or any lesser sentence 
which might have been originally im- 
posed." In a subsequent case, however, the 
court concluded that the General Assem- 
bly did not intend to effect any basic 
changes in probation procedures when it 
passed Act 326. It held that the term 
"sentence imposed," as used in the act, 
presumes that a sentence was imposed. 
Since pronouncement of sentence is with- 
held in the case of a suspension or proba- 
tion, there is no "sentence imposed" to 
which Act 326 applies. McGee v. State, 271 
Ark. 611, 609 S.W.2d 73 (1980); Diffee v. 
State, 290 Ark. 194, 718 S.W.2d 94 (1986). 
See, also, Williams v. State, 280 Ark. 543, 
659 S.W.2d 948 (1983). 

Revocation for Failure to Pay a Fine 

Suspensions or probations are fre- 
quently conditioned on the payment of a 
fine. Section 5-4-203 precludes imprison- 
ment for failure to pay a fine if the defen- 
dant shows that the failure was not attrib- 
utable to a purposeful refusal to obey the 
sentence of the court or to a good faith 
effort on his part to obtain the funds 
required for payment. Section 5-4-203 is 
not specifically applicable to the revoca- 
tion of a suspension or probation for fail- 
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ure to pay a fine. In Drain v. State, 10 Ark. 
App. 338, 664 S.W.2d 484 (1984), the 
Court of Appeals found it unnecessary to 
determine whether § 5-4-203 applied to a 
revocation of a suspended sentence. Based 
on the United States Supreme Court de- 
cision in Bearden v. Georgia, 461 U.S. 660 
(1983), it held that the trial court must 
make some inquiry into the reasons for 
the defendant's failure to pay the fine. In 
Brown v. State, 10 Ark. App. 338, 664 
S.W.2d 507 (1984), which was handed 
down on the same date, the court seemed 
to hold that the burden was on the defen- 
dant to come forward and establish some 
excusable reason for failure to pay a fine 
in order to avoid revocation of a suspen- 
sion or probation. See also, Cavin v. State, 
11 Ark. App. 294, 669 S.W.2d 508 (1984). 

Sentence That May Be Imposed Upon Re- 
vocation of Probation Under § 16-93- 
402 

Where a defendant is placed on proba- 
tion or where imposition of sentence is 
suspended, his probation or suspension 
may be revoked pursuant to a hearing 
held after expiration of the term of proba- 
tion or suspension for an act committed 
prior to the expiration of the term, so long 
as he is arrested or a warrant is issued for 
his arrest before expiration of the period 
of suspension or probation. Ark. Code 
Ann. § 5-4-309(e) (1987). Where the trial 
court originally imposes a sentence and 
suspends execution, however, upon revo- 
cation under § 16-93-402(e)(5) the proba- 
tioner may apparently be sentenced to 
serve only the balance of the term im- 
posed and suspended. In Gautreaux v. 
State, 22 Ark. App. 130, 736 S.W.2d 23 
(1987) the court held that since appel- 
lant's probated sentence had expired, she 
could not be ordered to serve an additional 
term of imprisonment even though the act 
on which revocation was based occurred 
prior to the expiration of the probationary 
period. See, also, Easley v. State, 21 A Ark. 
215, 623 S.W2d 189 (1981), relied upon in 
Gautreaux. This is a curious reading of 
the statute, which says, "the court may 
revoke the probation and require [the de- 
fendant] to serve the sentence imposed or 
any lesser sentence which might have been 
originally imposed." Ark. Code Ann. § 16- 
93-402(e)(5) [Ark. Stat. Ann. § 43-2332 
(Supp. 1985)]. Both Easley and Gautreaux 
read this language to mean that a proba- 



tioner may only be required "to serve the 
remainder of the sentence imposed," 
Easley at 216, 623 S.W.2d at 190. But see, 
Williams v. State, 280 Ark. 543, 659 
S.W.2d 948 (1983) (no sentence imposed 
when defendant placed on probation for 
three years, so, upon revocation, a ten 
year sentence was proper). 

Court Lacks Jurisdiction to Suspend Sen- 
tence After Execution Begun 
In a case removed from the Court of 
Appeals after certification as involving an 
issue of significant public importance, the 
Arkansas Supreme Court has disap- 
proved of "furloughs." Davis v. State, 291 
Ark. 191, 723 S.W.2d 366 (1987). Appel- 
lant was convicted of criminal trespass 
under § 41-2004 [§ 5-39-203] and sen- 
tenced to sixty days in jail by the trial 
court. After serving eight days of the sen- 
tence, she was "admonished to good be- 
havior" and released from jail. Davis at 
192, 723 S.W.2d at 367. Several months 
later a motion was filed to revoke appel- 
lant's suspended sentence, and the trial 
court revoked appellant's "furlough" and 
directed that she serve the balance of her 
sentence. The Arkansas Supreme Court 
held that the circuit court had no author- 
ity to grant the original "furlough" or to 
suspend a valid sentence once execution 
had begun. The Court also interpreted 
Coones v. State, 280 Ark. 321, 657 S.W2d 
553 (1983) to adopt a rule that a trial 
court lacks jurisdiction to enter any order 
subsequent to its original sentence. Since 
the original sentence in the case at bar 
remained in force, the order returning 
appellant to jail was upheld. Justices 
Holt, Hickman, and Purtle dissented, 
opining that the trial judge had no juris- 
diction to alter the sentence and that it 
had expired on its face. 

Revocation Only by Court Imposing Pro- 
bation 
Only the court that places a defendant 

on probation may revoke probation. Gill v. 

State, 290 Ark. 1, 716 S.W.2d 746 (1986), 

interpreting §§ 5-4-309(c) and 5-4-309(a)- 

(b); § 16-93-608(e). 

Arrest Tolling Limitations 

Section 5-4-309 permits revocation of a 
suspension or probation after the expira- 
tion of the suspension or probation period 
if the defendant is arrested for violation of 
suspension or probation before the expira- 
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tion of this period. Where a defendant is 
sentenced to serve a ten year sentence 
with five years suspended, serves time, 
and is subsequently paroled, the period of 
suspension within which revocation is 
permitted begins on the date of parole. 
Vann v. State, 16 Ark. App. 199, 698 
S.W.2d 814 (1985), relying upon Matthews 
v. State, 265 Ark. 298, 578 S.W.2d 30 
(1979). Vann was arrested before five 
years had elapsed since the date of his 
parole, but his suspension was not re- 
voked until after the five year period had 
run. The Court of Appeals agreed that 
§ 5-4-309(e) permitted tolling of the five 
year period by proof of an arrest for a 
suspension or probation violation. It con- 
cluded, however, that since the record was 
silent on the question whether appellant 
was arrested for a probation violation (as 
opposed to another offense) before the five 
year period had run, he was entitled to 
dismissal of the revocation petition. 

Suspension vs. Probation 

In .Ross v. State, 22 Ark. App. 232, 738 
S.W.2d 112 (1987), on appeal from revoca- 
tion of a suspended sentence, appellant 
argued that the trial court had originally 
placed him on probation and suspended 
his sentence. Relying upon Culpepper v. 
State, 268 Ark. 263, 595 S.W.2d 220 
(1980), appellant contended that the orig- 
inal sentence was illegal and revocation 
impermissible. The court did not find it 
necessary to come to grips with the legal- 
ity of suspension followed by probation. 
Instead, it found that claimant had been 
put on probation in November as a result 
of misbehavior (drunkeness) several 
months after suspension of imposition of 
sentence in August when he entered his 
guilty plea. The November probation, not 
the August suspension, was revoked. It is 
noteworthy that the Court of Appeals did 
not speak to the effect of concurrent sus- 
pension and probation. Though it would 
appear difficult to justify overturning a 
sentence on grounds urged in Ross, it is 
undeniably the case that § 5-4-101(1) de- 
fines "suspension" as being "without su- 
pervision," while § 5-4-101(2) defines 
"probation" in terms of "supervision of a 
probation officer." Imposition of one ex- 
cludes the other. 

Revocation of Probation Imposed Under 
§ 5-4-104: Permissible Sentence 
It is now clear that upon revocation of 



probation imposed under § 5-4-104 the 
trial court may sentence the defendant to 
any term it might have originally imposed 
(see § 5-4-309(fl), such revocations not 
being governed by § 16-93-402(e)(5), pro- 
viding that the court "may revoke the 
probation and require [the defendant] to 
serve the sentence imposed or any lesser 
sentence which might have been origi- 
nally imposed." The Arkansas Supreme 
Court has held that there is no "sentence 
imposed" when a defendant is placed on 
probation. Williams v. State, 280 Ark. 543, 
659 S.W.2d 948 (1983) (interpreting § 41- 
801(2) [§ 5-4-101(2)]). Compare, Easley v. 
State, 274 Ark. 215, 623 S.W.2d 189 
(1981). 

The Arkansas Court of Appeals has ex- 
plicitly upheld the § 5-4-309(f) procedure 
permitting imposition of any sentence 
that could have originally been imposed 
upon revocation of suspension. Smith v. 
State, 18 Ark. App. 152, 713 S.W.2d 241 
(1986). 

Under § 5-4-309(f) a court revoking a 
suspension or probation may "impose any 
sentence on defendant that might have 
been imposed originally for the offense for 
which he was found guilty." But under 
§ 16-93-402(e)(5), a court "may revoke the 
probation and require (defendant) to serve 
the sentence imposed or any lesser sen- 
tence which might have been originally 
imposed." It therefore appears that the 
statute relied upon in a revocation pro- 
ceeding may have substantial impact on 
the discretion of the trial court to impose a 
sentence of imprisonment upon revoca- 
tion. Moreover, the cases conflict on the 
issue of a probationer's exposure upon 
revocation. Compare Queen v. State, 271 
Ark. 929, 612 S.W.2d 95 (1981) with Wil- 
liams v. State, supra. 

As indicated in the supplementary com- 
mentary to § 5-4-104, it is arguable that 
by re-enacting § 5-4- 104(a) via Act 487 of 
1987 the General Assembly repealed by 
implication conflicting provisions in § 16- 
90-115, permitting suspension of execu- 
tion of sentence. To the extent trial courts 
cease suspending execution of sentences, 
application of § 16-93-402(e)(5) will di- 
minish (since sentences will no longer be 
imposed before suspension), and § 5-4- 
309(f) proceedings will become the rule. 
Where the trial court erroneously sus- 
pends execution and thereby misleads a 
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defendant about the effect of probation. 
The Culpepper rule will limit the sentence 
on revocation to the sentence originally 
imposed. 

Revocation of Probation After Fine Im- 
posed and Paid 

Although a fine is a "sentence" under 
§ 5-4-104, payment of the fine does not 
constitute "serving the sentence imposed" 
under § 16-93-402(e)(5). Probation im- 
posed simultaneously with the fine can be 



revoked. A defendant who is fined and 
placed on probation is subject to probation 
revocation for violation of conditions of 
probation. Diffee v. State, 290 Ark. 194, 
718 S.W.2d 94 (1986). 

Whether a fine constitutes a "sentence 
imposed" is a question that does not arise 
in a revocation proceeding under § 5-4- 
309, since no sentence is ever imposed 
under the Code approach. §§ 5-4-101, 
104. 



Original Commentary to § 5-4-310 



The procedures set out in this section 
are designed to comply with the United 
States Supreme Court decision in Gagnon 
v. Scarpelli, 411 U.S. 778, 93 S. Ct. 1756, 
36 L. Ed. 2d 656 (1973), extending to 
probation revocation proceedings the 
same due process requirements that had 
earlier been applied to parole revocation 
proceedings by Morrissey v. Brewer, 408 
U.S. 471, 92 S. Ct. 2593, 33 L. Ed. 2d 484 
(1972). Those requirements include the 
right to a preliminary and a final revoca- 
tion hearing. 

At the preliminary hearing, a proba- 
tioner or parolee is entitled to notice of the 
alleged violations of probation or parole, 
an opportunity to appear and to present 
evidence in his own behalf, a conditional 
right to confront adverse witnesses, an 
independent decisionmaker, and a written 
report of the hearing. The final hearing is 
a less summary one because the decision 
under consideration is the ultimate deci- 
sion to revoke rather than a mere deter- 
mination of probable cause, but the "min- 
imum requirements of due process" 
include very similar elements: 

(a) written notice of the claimed viola- 
tions of (probation or) parole; (b) disclo- 
sure to the (probationer or) parolee of 
evidence against him; (c) opportunity to be 
heard in person and to present witnesses 
and documentary evidence; (d) the right to 
confront and cross-examine adverse wit- 
nesses (unless the hearing officer specifi- 
cally finds good cause for not allowing 
confrontation); (e) a "neutral and de- 
tached" hearing body such as a traditional 
parole board, members of which need not 
be judicial officers or lawyers; and (f) a 
written statement by the fact-finders as to 
the evidence relied on and reasons for 
revoking (probation or) parole. Gagnon v. 



Scarpelli, 411 U.S. at 786, 93 S. Ct. at 
1761, 1762, 36 L. Ed. 2d at 664, quoting 
from Morrissey, supra, at 487, 489, 92 S. 
Ct. at 2603, 2604, 33 L. Ed. 2d at 484. 

As can readily be seen, the procedures 
set out in § 5-4-310 are drawn almost 
verbatim from the Supreme Court opin- 
ion. The Code formulation departs from 
Gagnon only insofar as it recognizes the 
right to be represented by counsel at the 
final revocation hearing. (Note, however, 
that it does not expressly provide for ap- 
pointed counsel.) The Court in Gagnon 
declined to hold that an indigent defen- 
dant is always entitled to appointed coun- 
sel at the final revocation hearing, leaving 
this issue for case-by-case resolution. See, 
411 U.S. at 787-790, 93 S. Ct. at 1762, 
1763, 36 L. Ed. 2d at 664-666. However, 
an Arkansas Supreme Court decision rec- 
ommends, if not mandates, the appoint- 
ment of counsel for indigent defendants at 
revocation hearings. See, Hawkins v. 
State, 251 Ark. 955, 475 S.W. 2d 887 
(1972). Moreover, an indigent defendant is 
entitled to appointed counsel if sentencing 
is to follow revocation, Mempa v. Rhay, 
389 U.S. 128, 88 S. Ct. 254, 19 L. Ed. 2d 
336 (1967); and as explained in the Com- 
mentary to § 5-4-309(f), the procedure es- 
tablished by the Code calls for a sentenc- 
ing determination to be made only after 
the court has decided to revoke a suspen- 
sion or probation. 

The rationale for requiring a prelimi- 
nary hearing was elucidated in Morrissey 
where the court pointed out that an arrest 
for violation of parole (suspension or pro- 
bation) might occur at a time and location 
far removed from the time and place 
where an ultimate decision is made as to 
revocation. "Given these factors, due pro- 
cess would seem to require that some 
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minimal inquiry be conducted at or rea- 
sonably near the place of the alleged pa- 
role [suspension or probation] violation or 
arrest and as promptly as convenient af- 
ter arrest while information is fresh and 
sources are available. . . . Such an in- 
quiry should be seen as in the nature of a 
"preliminary hearing" to determine 
whether there is cause or reasonable 
ground to believe that the arrested [per- 
son] has committed acts that would con- 
stitute a violation of parole [suspension or 
probation] conditions." 408 U.S. at 485, 92 
S. Ct. at 2602, 33 L. Ed. 2d at 496, 497. 
Since these factors are not present in 
every case, § 5-4-3 10(d) describes several 
situations in which a preliminary hearing 
is unnecessary. Clearly, the right to a 
preliminary hearing can be waived and 
subsection (d)(1) so provides. If the revo- 
cation is based on commission of a subse- 
quent offense, then conviction in an inde- 



pendent proceeding should constitute a 
sufficient determination of probable cause 
pending a final revocation hearing. See 
subsection (d)(2). Finally, subsection (d)(3) 
recognizes that it will frequently be possi- 
ble to hold the final revocation hearing 
promptly after arrest and reasonably near 
the place of arrest or violation. In these 
circumstances, a preliminary hearing is 
redundant. 

Section 5-4-3 10(a)(1) provides one addi- 
tional exception to the general require- 
ment that a defendant subject to suspen- 
sion or probation must be afforded a 
preliminary hearing prior to revocation. If 
the defendant is summoned to appear 
before the court pursuant to § 5-4-309(a) 
rather than arrested, then no preliminary 
hearing should be necessary since the 
defendant is at liberty pending the final 
revocation hearing. 



1988 Supplementary Commentary to § 5-4-310 



Requirement that Revocation Hearing Be 

Held Within 60 Days 

The Supreme Court has consistently 
held that the 60 day period within which a 
revocation hearing must be held does not 
begin to run until the defendant is ar- 
rested for a violation of the terms of his 
suspension or probation. Lark v. State, 
276 Ark. 411, 637 S.W.2d 529 (Ct. App. 
1982); Boone v. State, 270 Ark. 83, 603 
S.W.2d 410 (1980); Walker v. State, 262 
Ark. 215, 555 S.W.2d 228 (1977); Blake v. 
State, 262 Ark. 301, 556 S.W.2d 427 
(1977); Lincoln v. State, 262 Ark. 511, 558 
S.W.2d 146 (1977). An arrest on other 
charges does not start the running of the 
60 day period, nor does the issuance of an 
arrest warrant while the defendant is in 
custody on other charges. In Boone v. 
State, supra, the court rejected the argu- 
ment that a defendant already in custody 
on other charges was under "constructive 
arrest" for violation of terms of suspension 
from the date an arrest warrant was is- 
sued on a petition for revocation of sus- 
pension. 

The prosecution may not have unre- 
stricted discretion to delay filing a petition 
to revoke suspension or probation. For 
example, if a defendant commits an act 
that violates the terms of two separate 
suspensions or probations, the prosecu- 



tion may not be able to cumulate the 60 
day periods provided in subsection (b)(2) 
by filing to revoke one suspension and 
then filing to revoke the second shortly 
before the hearing on the first. In Gordon 
v. State, 269 Ark. 946, 601 S.W.2d 598 (Ct. 
App. 1980) the court questioned but found 
it unnecessary to rule on the propriety of 
this stratagem. 

The 60 day time period provided in 
subsection (b)(2) is not jurisdictional. The 
defendant who fails to object to a delay 
beyond the 60 day period cannot raise the 
issue for the first time on appeal. Haskins 
v. State, 264 Ark. 454, 572 S.W.2d 411 
(1978). Although there is no express pro- 
vision for tolling the 60 day period, the 
Court of Appeals has held, based on the 
speedy trial rule (Rule 28 of the Arkansas 
Rules of Criminal Procedure), that the 
period is tolled during any delay resulting 
from the defendant's request for an exam- 
ination and hearing on his competency to 
stand trial. Lark v. State, supra; Cheshire 
v. State, 16 Ark. App. 34, 696 S.W.2d 322 
(1985). 

Waiver of 60 Day Requirement 

The Court of Appeals has held that 
failure to hold a revocation hearing within 
60 days of an arrest does not constitute 
error where the revocation was based 
upon appellant's robbery conviction. 
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Phillips v. State, 17 Ark. App. 86, 703 
S.W.2d 471 (1986). In November 1983, 
appellant was charged with violating the 
terms of his suspended sentences by com- 
mitting a robbery in October 1983. In July 
1984, when he appeared to enter a plea to 
the robbery charge, his attorney entered 
not guilty pleas to all charges and waived 
the 60 day requirement. Appellant was 
convicted of robbery, and his probation 
was revoked. On appeal, appellant argued 
that he did not personally waive the 60 
day requirement and that because the 
statute embodies a constitutional right a 
personal waiver was necessary. Without 
such a waiver, he contended, the revoca- 
tion hearing violated constitutional due 
process requirements. The court dis- 
agreed and adopted the State's argument 
that "as long as the defendant is afforded 
a hearing and has a reasonable time to 
prepare, there is no violation of his right 
to due process." 17 Ark. App. at 92, 703 
S.W.2d at 474. Adverting to the rule that 
an arrest on other charges does not start 
the running of the 60 day period, nor does 
the issuance of a revocation arrest war- 
rant while the defendant is in custody on 
other charges, Boone v. State, supra, the 
court found that appellant's incarceration 
on the robbery charge prior to the revoca- 
tion hearing did not start the running of 
the 60 day period. The notice requirement 
of § 5-4-310(b)(3) does codify a constitu- 
tional prerequisite. Robinson v. State, 14 
Ark. App. 38, 684 S.W.2d 824 (1985). 

No Requirement of Judgment Within 60 

Days 

Though a hearing must be held within 
sixty days of the date of arrest under 
§ 5-4-3 10(b)(2), the court does not have to 
render judgment within sixty days. Felix 
v. State, 20 Ark. App. 44, 723 S. W.2d 839 
(1987). 

Defendant Required to Give Notice of 60 
Day Defense Under § 5-4-310(b)(2) 
The statute does not require that a 
defendant give notice of a "60 day de- 
fense." Nonetheless, the Arkansas Su- 
preme Court has held that a defendant 
waives his right to raise the issue by 
waiting until the end of a revocation hear- 
ing to move to dismiss the petition be- 
cause the hearing was not held within 
sixty days of the date of the arrest as 
required by § 5-4-310(b)(2). Summers v. 



State, 292 Ark. 237, 729 S.W.2d 147 
(1987). The State was not placed on notice 
before the hearing that appellant would 
raise this issue. The Court observed that 
"there was no good reason given why the 
motion was not filed before the hearing." 
292 Ark. at 239, 729 S.W.2d at 148. The 
Court went on to hold that the State was 
prejudiced by lack of notice. 

Justices Purtle and Newbern dissented 
in an opinion by Justice Purtle pointing 
out that there is no precedent for holding 
that a defendant waives prompt hearing 
rights under a revocation statute by fail- 
ing to move for dismissal before the hear- 
ing. 

Evidence Admissible at a Revocation 

Hearing 

Subsection (c)(2) permits the introduc- 
tion of any relevant evidence at a revoca- 
tion hearing, regardless of its admissibil- 
ity at a criminal trial. This language has 
been interpreted broadly to permit the 
introduction of evidence that might be 
subject to a motion to suppress in a crim- 
inal trial as the product of an illegal 
search, at least where there has been a 
good faith effort by the police to comply 
with the law. Dabney v. State, 278 Ark. 
375, 646 S.W.2d 4 (1983); Harris v. State, 
270 Ark. 634, 606 S.W.2d 93 (Ct. App. 
1980); Carson v. State, 21 Ark. App. 249, 
731 S.W.2d 237 (1987) (trial court revok- 
ing probation found that the exclusionary 
rule did not apply to revocation proceed- 
ings and that evidence obtained by execu- 
tion of search warrant in question was not 
excludable since officers had acted in 
"good faith" reliance upon the facial valid- 
ity of the warrant). A similar result has 
been reached as to the statement of an 
accomplice. Fitzpatrick v. State, 7 Ark. 
App. 246, 647 S.W.2d 480 (1983). 

Burden of Proof and Standard of Appel- 
late Review 

In a proceeding to revoke a suspension 
or probation, the burden is on the State to 
show by a preponderance of the evidence 
that the defendant has inexcusably failed 
to comply with a condition of his suspen- 
sion or probation. § 5-4-309(d); Harris v. 
State, supra; Ellerson v. State, 261 Ark. 
525, 549 S.W.2d 495 (1977). Prior to 1977 
the defendant who appealed the revoca- 
tion of a suspension or probation was 
required to demonstrate that the trial 
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court had abused its discretion. In 
Pearson v. State, 262 Ark. 513, 558 S.W.2d 
149 (1977), this standard was replaced by 
a clear preponderance of the evidence test. 
See also, Adams v. State, 269 Ark. 601, 
599 S.W.2d 437 (Ct. App. 1980); Thornton 
v. State, 267 Ark. 675, 590 S.W.2d 57 (Ct. 
App. 1979); Cureton v. State, 266 Ark. 
1034, 589 S.W.2d 204 (Ct. App. 1979). 

Revocation Before Criminal Conviction 

Section 5-4-303(a) requires the court to 
provide as an express condition of every 
suspension or probation that the defen- 
dant not commit any subsequent offenses 
during the period of suspension or proba- 
tion. Although the Supreme Court ex- 
pressed its agreement in dictum in a pre- 
code case with the proposition that a 
revocation proceeding based solely on an- 
other crime "ordinarily" should not be ini- 
tiated prior to the disposition of that 
charge, Hawkins v. State, 251 Ark. 955, 
475 S.W.2d 887 (1972), it has since held 
that revocation before conviction is not 
prohibited "in all circumstances." Ellerson 
v. State, supra. The fact that the rules on 
admissibility of evidence are more relaxed 
and the burden of proof is less strict may 
make a revocation proceeding more at- 
tractive to the prosecution than a criminal 
trial. If the revocation proceeding is de- 
layed pending completion of the criminal 
trial and a conviction results, the prosecu- 
tion is not required to delay the revocation 
proceeding further while an appeal is 
taken from the conviction. If, however, the 
conviction is overturned on appeal, the 
defendant may be entitled to post-convic- 
tion relief on the revocation of suspension 
or probation. See Rutledge v. State, supra. 

Waiver 

Most, and perhaps all, of the require- 
ments imposed by this section are waived 
in the absence of a timely objection by the 
defendant: 

1. Adequate notice of time and place of 
revocation hearing. Rutledge v. State, su- 
pra. 

2. Form and content of notice of revoca- 
tion hearing. Ellerson v. State, supra. 

3. Revocation hearing within 60 days of 
arrest. Haskins v. State, 264 Ark. 454, 572 
S.W.2d 411 (1978). 

4. Written statement of reasons for re- 
vocation. Lockett v. State, 271 Ark. 860, 
611 S.W.2d 500 (1981); Hawkins v. State, 



270 Ark. 1016, 607 S.W.2d 400 (Ct. App. 
1980). 

Preliminary Hearing Requirement 

Where, shortly after appellant is 
charged with attempted theft, a probable 
cause hearing on the criminal attempt 
charge is held, the § 5-4-310(a)(l) prelim- 
inary hearing requirement is satisfied, 
and revocation after a proper hearing and 
within sixty days of the date of arrest will 
not be overturned for want of a prelimi- 
nary hearing. Dunavin v. State, 18 Ark. 
App. 178, 712 S.W.2d 326 (1986). The 
Court was careful to point out, however, 
that not all probable cause hearings would 
satisfy the § 5-4-310 preliminary hearing 
requirement, but it did not go further to 
state the precise circumstances under 
which a violation of § 5-4-310 would be 
found. 

Right to Counsel in Revocation Proceeding 
A defendant has a constitutional and 
statutory right to counsel at a revocation 
hearing. Furr v. State, 285 Ark. 45, 685 
S.W2d 149 (1985), citing Mempa v. Rhay, 
389 U.S. 128, 19 L. Ed. 2d 336 (1967) 
(counsel is required at every stage of a 
criminal proceeding where substantial 
rights of a criminal accused may be affect- 
ed). In Suire v. State, 18 Ark. App. 166, 
712 S.W.2d 317 (1986), appellant appealed 
the revocation of his probation at a hear- 
ing at which the trial court compelled him 
to represent himself. Appellant's motion 
that the trial court appoint counsel was 
denied on grounds that appellant was not 
indigent. The court advised him to retain 
an attorney. After several continuances, 
appellant appeared with counsel, but the 
attorney asked to be relieved on grounds 
that appellant had paid only part of the 
fee agreed upon. Appellant conceded that 
this was the case. The trial court granted 
counsel's motion to be relieved, put appel- 
lant to a revocation hearing, and revoked 
his probation, sentencing him to six years' 
imprisonment. On appeal, appellant ar- 
gued that he did not knowingly and intel- 
ligently waive his right to counsel. The 
Court of Appeals agreed, relying on the 
following standard enunciated by the Ar- 
kansas Supreme Court in Philyaw v. 
State, 288 Ark. 237, 704 S.W.2d 608 
(1986): 

When an accused appears with re- 
tained counsel, the trial judge should 
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not allow the attorney of record to 
withdraw until: 

(1) New counsel has been retained; or 

(2) A showing of indigency has been 
made and counsel has been ap- 
pointed; or 

(3) A voluntary and intelligent 
waiver of right to counsel is estab- 
lished on the record. 

To establish the latter, the trial judge 
must explain to the accused that he is 
entitled as a matter of law to an 
attorney and question him to see if he 
can afford counsel. The judge must 
also explain the desirability of having 



Id. 



the assistance of an attorney during 
the trial and the problems attendant 
to one representing himself. This last 
requirement is especially important 
since a party appearing pro se is re- 
sponsible for any mistakes he makes 
in the conduct of his trial and receives 
no special consideration on appeal. 

at 248, 704 S.W.2d at 613. 



In regard to voluntary and intelligent 
waivers, compare Suire v. State (no 
waiver) with Murdoch, v. State, 18 Ark. 
App. 228, 712 S.W.2d 321 (1986) (waiver 
found). 



Original Commentary to § 5-4-311 



Subsection (a), which complements § 5- 
4-30 1(d), is designed to fully effectuate the 
Commission's view that an offender who 
successfully completes a period of suspen- 
sion or probation should have an unblem- 
ished record. Its language is drawn from 
the Controlled Substances Act, Ark. Stat. 
Ann. § 82-2623 (Supp. 1973) [§ 5-64-407] 
("Upon fulfillment of the term and condi- 
tions, the court shall discharge the person 
and dismiss the proceedings against 
him"). If a judgment of conviction was 
originally entered because the court chose 
one of the sentencing alternatives de- 
scribed in § 5-4-301(d)(l) or (2), then this 
section is not applicable and the defen- 
dant has been "convicted" of an offense. 

Subsection (b) sets out in more detail 
the effect of a discharge and dismissal 



pursuant to this section. The subsection 
appears as originally enacted except for 
the introductory phrase added by Act 474 
of 1977 to permit a finding of guilt to be 
proved in a hearing under § 5-4-501. Oth- 
erwise, the first sentence is derived from 
§ 82-2623 [§ 5-64-407]. The second sen- 
tence is patterned after similar provisions 
in the proposed criminal codes of Michi- 
gan and Kansas. Proposed Michigan Code 
§ 1340(7) (1967); Proposed Kansas Code 
§ 21-1615 (1968). Similar provisions ap- 
pear as § 3 of Act 346 of 1975 and § 7 of 
Act 378 of 1975. 

Note that even though a person may 
deny a conviction under the second sen- 
tence, he may not deny a finding of guilt in 
a § 5-4-501 proceeding. 



1988 Supplementary Commentary to § 5-4-311 



This section was designed to give the 
defendant who successfully completes a 
period of suspension or probation a clean 
record. The operative effect of the section 
is now qualified as a result of Act 474 of 
1977, which amended § 5-4-501 to pro- 
vide that a defendant can be punished as 
a habitual offender based on a prior find- 



ing of guilt of a felony as well as conviction 
of a felony. As explained in the supplemen- 
tary commentary to § 5-4-501, the pur- 
pose of the change was to expose a defen- 
dant who receives a suspended sentence 
or probation to punishment as a habitual 
offender if he is convicted of a subsequent 
felony. 



1988 Supplementary Commentary to § 5-4-320 



Section 5-4-320 is new, having been 
added by Act 548 of 1985. The section 
merely provides that, after entering an 
order suspending imposition of a sentence 
of imprisonment or an order placing a 



defendant on probation, a court may order 
the defendant to observe the operation of 
a Department of Correction facility. The 
court may also, of course, sentence a de- 
fendant in these circumstances to serve 
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periods of confinement in a facility autho- 
rized by § 5-4-304. See, also, commentary 
to § 5-4-304. 



Original Commentary to § 5-4-401 



The traditional practice of setting out a 
penal provision in the statute denning an 
offense has resulted in almost as many 
imprisonment ranges as there are of- 
fenses. In an effort to achieve greater 
consistency in the punishment of compa- 
rable criminal conduct, the Code adopts 
the approach recommended by the Model 
Penal Code and the ABA Project on Mini- 
mum Standards for Criminal Justice — 
i.e., creation of a limited number of sen- 
tencing categories and assignment of each 
offense to a category. In arriving at the 
sentencing ranges set out in § 5-4-401, 
the Commission proceeded on the theory 
that the legislature should indicate only 
in a general way the severity of a partic- 
ular offense and allow more refined judg- 
ments as to appropriate punishment to be 
made by the jury or court based on the 
circumstances of each individual case. 
Therefore, the only necessary inquiry at 
this point is whether the imprisonment 
alternatives set out in this section provide 
the legislature engaged in categorizing 
offenses with a sufficient array of penal 
sanctions and whether the sentencing 
range within each category is large 
enough to leave suitable discretion to the 
court. 

ORIGINAL CODE 
(1975) 
Subsection (a) prescribed imprisonment 
ranges for the four categories of felonies 
created by the Code. As under present law, 
the sentence within the range actually 
received by the felon represents the max- 
imum period he may be held by the De- 
partment of Corrections. The Code makes 
no changes in parole procedures; the ac- 
tual time of release from imprisonment 
will be determined by the Board of Par- 
dons and Paroles pursuant to the regula- 
tions presently codified in Ark. Stat. Ann. 
§§ 43-2801 et seq. (Supp. 1975). Subsec- 
tion (a) originally authorized a maximum 
term of 50 years upon conviction of a class 



A felony, when the jury or court decided 
not to impose a life sentence. Since 50 
years approximated, in the Commission's 
judgment, the average life expectancy of a 
young felon, the limitation prevented a 
sentence to a term of years that exceeded 
as a practical matter a life sentence. Un- 
der former subsection (1) (f), all unre- 
pealed felonies outside the Code contin- 
ued to carry the same penalties as before 
enactment of the Code. Subsection (l)(f) 
was designed to apply if a future legisla- 
ture, either intentionally or accidentally, 
enacted a felony statute that includes its 
own penal provision. 

Act 474 of 1977 amended § 5-4-401 to 
increase the possible minimum and max- 
imum terms of imprisonment for class C 
felonies and to increase the maximum 
possible term of imprisonment for class D 
felonies. Under the Code as originally 
enacted one could be sentenced to impris- 
onment of not less than 1 year nor more 
than 5 years for a class C felony, or for up 
to 3 years as a result of a conviction of a 
class D felony. The imprisonment ranges 
for class A and B felonies and for misde- 
meanors were not affected by Act 474. 

Subsections (b)(1), (2) and (3) reflect the 
most common maximum terms for misde- 
meanors under present law. Subsection 
(b)(4) serves the same function with re- 
spect to misdemeanors as does (a)(6) in 
the case of felonies. Since misdemeanors 
outside the Code are too numerous to 
reclassify into Code categories, subsection 
(b)(4) also ensures that their penal provi- 
sions will continue to govern sentences to 
imprisonment. It should be noted again 
that an offense is a misdemeanor for pur- 
poses of the Code only if a sentence to 
imprisonment is authorized upon convic- 
tion. Therefore, regardless of the designa- 
tion appearing in the defining statute, an 
offense punishable by fine only is a viola- 
tion for purposes of the Code and § 5-4- 
401 is inapplicable. 
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1988 Supplementary Commentary to § 5-4-401 



Reclassification of Felonies 

As explained in the Commentary to 
§ 5-4-104, the 1981 General Assembly 
created a new class of felony, called Class 
Y, and reclassified the following felonies 
from Class A to Class Y: murder in the first 
degree (§ 5-10-102), kidnapping (§ 5-11- 
102), rape (§ 5-14-103), and aggravated 
robbery (§ 5-12-103). The same Act pro- 
vided for a minimum term of imprison- 
ment upon conviction of a Class Y felony 
that is greater than the minimum term for 
a Class A felony under the original Code. 



At the same time, the maximum term of 
imprisonment upon conviction of a Class A 
felony was reduced in recognition of the 
fact that the more serious Class A felonies 
had now been reclassifed as Class Y of- 
fenses. The minimum term imposed upon 
conviction of a Class B or Class C felony 
was increased, while the maximum term 
that could be imposed upon conviction of a 
Class D felony was increased. The follow- 
ing chart details the effect of this revision 
of sentencing ranges: 



Felony Class 
Y 
A 
B 
C 
D 



Original Code 
No such class 
5 to 50 years or life 
3 to 20 years 
2 to 10 years 
Up to 5 years 



Revised Code 

10 to 40 years or life 

6 to 30 years 

5 to 20 years 

3* to 10 years 

Up to 6 years 



*The 1981 Act increased the minimum term of imprisonment for Class C felonies from 
2 to 4 years. The minimum was lowered to 3 years by Act 409 of 1983. 



Since any changes in sentencing ranges 
are substantive rather than procedural, 
they are not applied retroactively. Felo- 
nies committed prior to the effective date 
of the 1981 Act (July 1, 1981) and Class C 
felonies committed prior to the date of the 
1983 Act (July 1, 1983) are punishable in 
accordance with the sentencing ranges in 
effect at the time the felony was commit- 
ted. See Smith v. State, Til Ark. 64, 639 
S.W.2d 348 (1982). 

Power of Appellate Court to Revise Sen- 
tence 

One question that continues to arise on 
appeal is the power of an appellate court 
to revise the sentence imposed by a jury or 
trial court. At the time the Code was 
enacted it seemed clear that the powers of 
an appellate court to reduce the sentence 
imposed below were extremely limited. In 
Osborne v. State, 237 Ark. 5, 371 S.W.2d 
518 (1963) the Supreme Court expressly 
overruled earlier cases in which it as- 
sumed the power to mitigate the punish- 
ment imposed by the trial court, stating: 

The right to exercise clemency is, 
however, vested not in the courts but 



in the chief executive. Ark. Const. Art. 
6, § 18. Our latest cases have uni- 
formly followed the rule, which we 
think to be sound, that the sentence is 
to be fixed by the jury rather than by 
this court. If the testimony supports 
the conviction for the offense in ques- 
tion and if the sentence is within the 
limits set by the legislature, we are 
not at liberty to reduce it even though 
we may think it to be unduly harsh. 

237 Ark. at 7, 371 S.W.2d at 520. 

In a supplemental opinion on rehearing, 
the court qualified its initial opinion as 
follows: 

When an erroneous ruling has noth- 
ing to do with the issue of guilt or 
innocence and relates only to punish- 
ment, it may be corrected by reducing 
the sentence to the minimum pro- 
vided by law. 

237 Ark. at 172, 371 S.W.2d at 521. 

Since in the Osborne case the trial court 
had not properly instructed the jury as to 
the weight to be given certain prior con- 
victions of the defendant in assessing pun- 
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ishment, the court ordered the sentence 
imposed by the jury reduced from 20 to 
two years, unless the Attorney General 
requested a remand for a new trial. 

When in 1971 the legislature enacted 
Act 333 (§ 43-2725.2) [§ 16-91-113], 
which empowered the Supreme Court to 
reduce a sentence it deemed excessive, the 
Court salvaged the constitutionality of the 
act in Abbott v. State, 256 Ark. 558, 508 
S. W.2d 733 (1974) by adopting a construc- 
tion consistent with the rule announced in 
Osborne: 

In [People v. Odle, 37 Ca.2d 52, 230 
P.2d 345 (1951)] a similar statute was 
construed by the California court to 
do no more than authorize it to reduce 
punishment, in lieu of granting a new 
trial, when the only error found on 
appellate review related to the pun- 
ishment imposed and was prejudicial. 
It specifically held that the statute 
granted no power to modify a sen- 
tence where there was no error in the 
proceeding. 



We think the construction given to 
the California statute by that state's 
Supreme Court was correct and that 
the same construction should be 
given our statute. 256 Ark. at 563, 
508 S.W2d at 736. 

A few months later the Court again held 
that it had no power to reduce a sentence 
within statutory limits in spite of the 
defendant's assertion that the verdict in- 
dicated "passion and prejudice on the part 
of the jury." if ooperu. State, 257 Ark. 103, 
514 S.W2d 394 (1974). Thus, at the time 
the Code was adopted in 1975, the rule 
seemed firmly established that an appel- 
late court could reduce a sentence within 
statutory limits only in the case of preju- 
dicial error related to the sentencing of a 
defendant. 

In 1977 the Supreme Court handed 
down an opinion in Collins v. State, 261 
Ark. 195, 548 S.W.2d 106, cert, denied, 
434 U.S. 878 (1977). Collins had originally 
been sentenced to death and his sentence 
had been affirmed by the Supreme Court. 
Collins v. State, 259 Ark. 9, 531 S.W.2d 13 
(1975). His petition for certiorari was 
granted by the United States Supreme 
Court, which then remanded the case to 
the Arkansas Supreme Court for further 
consideration in light of Gregg v. Georgia, 



428 U.S. 153 (1976); Profitt v. Florida, 428 
U.S. 242 (1976); Jurek v. Texas, 428 U.S. 
262 (1976); Woodson v. North Carolina, 
428 U.S. 280 (1976); and Roberts v. Loui- 
siana, 428 U.S. 325 (1976). In reconsider- 
ing its judgment the Arkansas Supreme 
Court was constrained to address the 
United States Supreme Court's concern 
regarding the existence of an adequate 
power in the judiciary to check the arbi- 
trary and capricious exercise of the power 
of the jury to impose the death penalty. 
The Arkansas court concluded in Collins 
that: "The Arkansas judiciary is vested 
with broad powers to check the arbitrary, 
capricious, wanton or freakish imposition 
of the death penalty. These powers exist at 
both trial and appellate levels." 261 Ark. 
at 206, 548 S.W2d at 112. 

In reaching this conclusion, it was nec- 
essary for the Court to distinguish the 
rule adopted in such cases as Osborne and 
Hooper, which severely restricted appel- 
late review of sentences. It offered several 
grounds for distinguishing cases where a 
reduction of sentence is a proper matter 
for judicial review from those where re- 
duction of sentence would amount to clem- 
ency: 

There is a vast difference in reviewing 
a sentence for error (including error 
resulting from insufficient eviden- 
tiary support) in the sentencing pro- 
cedure where sufficiency of evidence 
is not a basis for review. There is also 
a great difference in reducing a sen- 
tence when there is error in fixing the 
degree of the crime and reducing a 
sentence when there is not. The 
former has nothing to do with clem- 
ency. 

There is also a difference where na- 
ture of punishment rather than the 
duration is at issue. (Citations omit- 
ted) We long ago recognized that the 
constitutional ban of cruel and un- 
usual punishment is directed against 
the character of the punishment and 
not its duration. (Citations omitted) 

261 Ark. at 213, 548 S.W.2d at 117. 

The Court then went on to discuss a 
number of cases, many involving the 
death penalty, in which the Court had 
modified a sentence on appeal. It con- 
cluded its review by stating: 

Unquestionably this court has the 
right, power and duty to reduce the 
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punishment in any case where there 
is any indication that it resulted from 
passion and prejudice. Hadley v. 
State, 196 Ark. 307, 117 S.W.2d 352; 
Wilkerson v. State, 209 Ark. 138, 189 
S.W.2d 800. We have done it by reduc- 
ing a sentence of death on a rape to 
life imprisonment. Hogan v. State, 
191 Ark. 437, 86 S.W.2d 931. We also 
carefully reviewed evidence to deter- 
mine whether there was an abuse by 
the trial court or jury in fixing a 
punishment within statutory limits. 
Wilkerson v. State, supra; Rutledge v. 
State. 

261 Ark. at 217, 548 S.W.2d at 118. 

The reference to Hogan is unobjection- 
able since the prosecutor in that case had 
stated within hearing of the jury that the 
defendant had offered to plead guilty to 
escape the death penalty. The Supreme 
Court cured the error by accepting a plea 
of guilty and reducing the sentence to life 
imprisonment. But Hadley and Wilkerson 
both involved cases in which the court 
assumed the power in noncapital cases to 
reduce sentences that were within statu- 
tory limits, a practice that was clearly 
overruled by Osborne and Hooper. By in- 
voking these early decisions to support its 
contention that appellate courts have the 
power to reduce punishment where there 
is any indication that it resulted from 
passion and prejudice, the Court called 
into question the continued validity of the 
rule announced in Osborne and Hooper. 

In Stout v. State, 263 Ark. 355, 565 
S.W.2d 23 (1978), decided shortly after 
Collins, the Supreme Court did not ac- 
knowledge that it may have substantially 
eroded the rule of Osborne: 

Appellant also relies upon such cases 
as Carson v. State, 206 Ark. 80, 173 
S.W.2d 122, which are contrary to our 
decision in Osborne v. State, (citations 
omitted), and for that reason not au- 
thoritative. We have made it quite 
clear that we are not empowered to 
reduce a sentence within statutory 
limits in the absence of error in the 
proceeding simply because we might 
think the sentence to be excessive. 
See Abbott v. State, supra. Not only 
would doing so be an act of clemency, 
it would be a substitution of the judg- 
ment of a group of appellate judges 
who had not seen or heard the parties 
and witnesses for the judgment of a 
jury and trial judge who had. This is 
not to say that we have no power to 



reduce the punishment where we can 
say that it resulted from passion or 
prejudice or was a clear abuse of the 
jury's discretion. Collins v. State, (ci- 
tations omitted). We are unable to say 
that this is such a case. (Emphasis 
added) 

263 Ark. at 362, 565 S.W.2d at 27. 

Stout holds that an appellate court can- 
not reduce a sentence it thinks is exces- 
sive but it can reduce a sentence it thinks 
resulted from passion or prejudice or was 
a clear abuse of the jury's discretion. It 
may be possible to distinguish a sentence 
that is merely excessive from one affected 
by passion or prejudice. Presumably the 
defendant must show that the jury was 
influenced by improper factors such a ra- 
cial prejudice, public opinion, or inadmis- 
sible evidence before a reduction of sen- 
tence is appropriate. But the distinction 
between a sentence that is merely exces- 
sive and one that is a clear abuse of the 
jury's discretion is unclear. 

The cases decided since Stout suggest 
that the broad appellate review discussed 
in Collins may be limited to capital cases. 
In Kaestal v. State, 274 Ark. 550, 626 
S.W.2d 940 (1982), the court stated: "As to 
the severity of the sentence, except in 
capital cases we do not review the severity 
of a sentence within the lawful maximum 
limit and not affected by error in the trial, 
that determination having been commit- 
ted to the jury by the Constitution and 
statutes. Osborne v. State, (citations omit- 
ted)." The other non-capital cases decided 
since Collins have adhered to the Osborne 
rule. Lear v. State, 278 Ark. 70, 643 
S.W2d 550 (1982); Jennings v. State, 268 
Ark. 216, 594 S.W.2d 855 (1980); Hunter v. 
State, 264 Ark. 195, 570 S.W.2d 267 
(1978). One non-capital case in which the 
appellate court did reduce a sentence in 
Philmon v. State, 267 Ark. 1121, 593 
S.W.2d 504 (Ct. App. 1980), but that case 
involved the admission into evidence of 
testimony that may have improperly in- 
fluenced the jury in its decision on punish- 
ment. 

Cases decided after Collins involving 
appellate review of death sentences are 
discussed in the supplementary commen- 
tary to § 5-4-602. 

See AMCI 5001-06. 

Class Y Reclassifications Substantive 
Reclassification of rape as a class Y 
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felony was held in Young v. State, 14 Ark. 
App. 122, 685 S.W.2d 823 (1985) to be a 
substantive change. A defendant charged 
with an offense after the effective date of 
the reclassification amendment must be 
tried under substantive law in effect when 
the offense was committed. Though the 
court made no broad finding applicable to 
past and future reclassifications, the as- 
sumption that Young will govern is obvi- 
ously advisable. See also Smith v. State, 
277 Ark. 64, 639 S.W.2d 348 (1982). 

Class Y Felonies: Suspension or Probation 
In Campbell v. State, 288 Ark. 213, 703 
S.W.2d 855 (1986) appellant was sen- 
tenced to 50 years' imprisonment with 15 
years suspended after pleading guilty to a 
rape charge. Subsequently, he filed a Rule 
37 petition alleging that the sentence was 
illegal. The Court agreed, finding that a 



class Y felony carries a term of imprison- 
ment of 10 to 40 years or life. The Court 
upheld imposition of a 35 year sentence 
and the lower court's refusal to apply the 
15 year suspension to the 35 year sen- 
tence to reduce it to 20 years. In so hold- 
ing, the Supreme Court commented, 
"There is another reason why the modifi- 
cation [from 50 to 35 years] was not erro- 
neous — the suspension of a part of the 
class Y felony sentence is prohibited under 
Ark. Stat. Ann. § 41-803(5) [§ 5-4-104(e)] 
. . . rid. at 217, 703 S.W.2d at 858. The 
Court may have ruled out a sentence to 
imprisonment of permissible length fol- 
lowed by suspension of imposition of sen- 
tence to an additional term — e.g., 20 
years to serve followed by suspension for 
20 years — an option that is available for 
non-class Y offenses. 



Original Commentary to § 5-4-402 



This section preserves the traditional 
distinction, with respect to place of im- 
prisonment, between felonies and misde- 
meanors. The section is necessary since, 



as explained in the Commentary to § 5-1- 
106, the penal provision of felonies will no 
longer contain the language "imprison- 
ment in the penitentiary." 



1988 Supplementary Commentary to § 5-4-402 



Act 982 of 1985 added subsection (3). By 
requiring imprisonment in the Depart- 
ment of Correction following conviction 
under § 5-64-401 the section removes any 
doubt that § 82-2617 defines a felony. 
Enactment of subsection (3) was evidently 
thought advisable in view of a lower court 
ruling that a previous version of § 5-64- 
401(a)(l)(iv) denned a misdemeanor be- 
cause it neither stated that its violation 
was a felony nor required imprisonment 
in the penitentiary. Dollar v. State, 287 



Ark. 61, 697 S.W.2d 868 (1985). See, also, 
Bennett v. State, 252 Ark. 128, 477 S.W.2d 
129 (1972), a pre-code decision holding 
that a statute not requiring imprisonment 
in the state penitentiary defines a misde- 
meanor. See also Section 3 of Act 165 of 
1985; Johnson v. State, 285 Ark. 347, 684 
S.W.2d 443 (1985); Osgood v. State, 285 
Ark. 348, 686 S.W.2d 442 (1985); Harrod 
v. State, 286 Ark. 277, 691 S.W.2d 172 
(1985). 



Original Commentary to § 5-4-403 



Section 5-4-403(a) is addressed to a 
court that is imposing multiple sentences 
following convictions of several different 
offenses. By providing that such sentences 
run concurrently unless the judgment di- 
rects otherwise, it restates former law. See 
preexisting authority at Ark. Stat. Ann. 
§§ 43-2311 (Repl. 1964); 43-2312 (Supp. 
1973) as interpreted in Williams v. State, 
229 Ark. 42, 313 S.W.2d 242 (1958). 

Subsection (b) is addressed to the situ- 



ation where an Arkansas court is impos- 
ing sentence on a defendant who is al- 
ready under sentence by another court, 
either of this state or another jurisdiction. 
Again, if the record is silent, the sentences 
run concurrently. In Young v. State, 252 
Ark. 184, 477 S.W.2d 823 (1972), the Su- 
preme Court approved the rule that sen- 
tences imposed by different sovereigns 
run consecutively, when the second court 
fails to provide otherwise. However, an 
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amendment to Ark. Stat. Ann. § 43-2312 
(Supp. 1973), passed after the commit- 
ment in Young but before that case was 
decided, extended the application of that 
statute to previous convictions "regardless 
if all the convictions are in the same court, 
or if one of the convictions is in a different 
court of the state, a court of another state 
or a federal court." See, Act 193 of 1971, 
§ 1. Since Williams v. State, supra, inter- 
preted § 43-2312 to require concurrent 
sentences unless otherwise stated, it 
would appear that this rule previously 
applied even if the sentences were im- 
posed by different sovereigns. If so, § 5-4- 
403(b) does not change prior law. 

Subsection (c) prescribes outer limits on 
the power of a court to direct that sen- 
tences run consecutively. Since only the 



Department of Corrections is equipped to 
rehabilitate offenders, a person who is 
both a felon and a misdemeanant should 
be imprisoned at the state level. It would 
frustrate the rehabilitative objectives of 
the state penal system, if subsequent to 
release from prison, the person could be 
incarcerated in a county jail under cir- 
cumstances having no rehabilitative po- 
tential. Therefore, subsection (c)(1) states 
that a sentence to imprisonment for a 
misdemeanor must run concurrently with 
any sentence for a felony. Subparagraph 
(c)(2), setting a limit of one year on aggre- 
gate misdemeanor sentences, is justified 
by the absence of rehabilitative facilities 
at the local level and the lack of parole 
procedures for misdemeanants. 



1988 Supplementary Commentary to § 5-4-403 



Once execution of sentence has begun, 
the trial court loses jurisdiction to modify 
the sentence. It cannot thereafter change 
multiple sentences to run concurrently or 
consecutively. Massey v. State, 278 Ark. 
625, 648 S.W.2d 52 (1983). 

The Eighth Amendment to the United 
States Constitution, which prohibits sen- 
tences that are disproportionate to the 
crime committed, may establish outside 
limits on the ability of the trial court to 
order that multiple sentences run consec- 
utively. 



The criteria used to determine whether 
a particular sentence is constitutionally 
disproportionate are discussed in Solem v. 
Helm, 463 U.S. 277, 103 S.Ct. 3001 (1983). 
In Thompson v. State, 280 Ark. 265, 658 
S.W.2d 350 (1983), the Arkansas Supreme 
Court applied the Solem v. Helm criteria 
and upheld a cumulative sentence of 160 
years and a $160,000 fine based on a 
conviction of 16 separate counts of carnal 
abuse of the same 12 year old child. 



Original Commentary to § 5-4-404 



Section 5-4-404 requires that an of- 
fender sentenced to imprisonment be 
given credit for the time spent in custody 
prior to the commencement of the sen- 
tence. The credit also applies to time 
spent in custody on related charges based 
on the same conduct for which the of- 
fender is ultimately sentenced to impris- 
onment. For example, if a person is 
charged with theft but is ultimately con- 
victed of burglary, he must receive credit 
for the time spent in custody on the theft 
charge if the two offenses involve the 
same conduct. 

Under older statutory law, crediting jail 
time against a sentence to imprisonment 
was discretionary with the trial judge. 
Ark. Stat. Ann. § 43-2813 (Supp. 1973) 
[§ 16-93-610]. However, in Smith v. State, 



256 Ark. 425, 508 S.W.2d 54 (1974), the 
Supreme Court held that the court must 
give credit for jail time if the offense 
charged was bailable and the defendant 
was unable to post bail due to indigency. A 
subsequent decision, Charles v. State, 256 
Ark. 690, 510 S.W.2d 68 (1974), placed the 
burden of showing indigency on defen- 
dant. 

The Commission felt that in the vast 
majority of cases, failure to make bond is 
attributable to the defendant's lack of 
funds, and accordingly, has eliminated the 
necessity of showing indigency. 

The section does not except cases where 
the defendant is charged with a non-bail- 
able offense. Article 2, section 8 of the 
Arkansas Constitution provides that all 
offenses are bailable except those punish- 
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able by death, and capital offenses now 
include only the most aggravated types of 
homicide. If the defendant is convicted of a 
capital offense, requiring credit for jail 
time will make little difference since the 
only possible sentences are death or life 
imprisonment without parole. If a defen- 
dant charged with a capital offense is 
convicted of a non-capital offense, then 



the jury's verdict is a strong indication 
that defendant should have been origi- 
nally charged with a bailable offense and 
credit for jail time is appropriate. Hence, 
requiring credit for jail time in the case of 
a non-bailable offense tends to achieve a 
fair and correct result in the only situa- 
tion in which granting credit is meaning- 
ful. 



1988 Supplementary Commentary to § 5-4-404 



If a defendant receives a suspended 
sentence, and the sentence is subse- 
quently revoked and a sentence to impris- 
onment is imposed, the defendant must be 



given credit for time spent in custody for 
the conduct that originally led to the sus- 
pended sentence. Boone v. State, 270 Ark. 
83, 603 S.W.2d 410 (1980). 



Original Commentary to § 5-4-501 



While adhering to the principle that the 
habitual offender should be subject to 
more severe penalties, § 5-4-501 sets out 
a new method of determining the autho- 
rized sentencing range in such cases. Pre- 
vious law applied a fixed formula to the 
ordinary sentence range prescribed for the 
felony. It required adding one year to the 
minimum sentence on conviction of a sec- 
ond offense, adding three years to the 
minimum sentence on conviction of a 
third offense and substituting the maxi- 
mum for the minimum sentence on con- 
viction of a fourth offense. Unless the 
minimum sentence exceeded it, the maxi- 
mum sentence did not change until a 
fourth conviction, at which time it in- 
creased by half. See prior law formerly 
found at Ark. Stat. Ann. § 43-2328 (Supp. 



1973). By adding an absolute number of 
years to the ordinary sentence in the case 
of a second or third conviction, the for- 
mula ignored substantial differences in 
the ordinary sentences for offenses. The 
result was a wide variation in the relative 
effect of a second or third conviction de- 
pending on the particular felony of which 
defendant was convicted. Although the 
relative effect of a fourth conviction was 
the same for all felonies since the same 
factor was applied to the ordinary maxi- 
mum sentence, the increase in potential 
sentence was often greatly exaggerated 
between the third and fourth conviction of 
the same offense. Compare, for example, 
the effect of applying former § 43-2328 to 
felonies that were punishable by 1 to 5 
years and 1 to 20 years, respectively: 



Ordinary 


Second 


Third 


Fourth 


Sentence 


Offense 


Offense 


Offense 


1-5 Yrs. 


2-5 Yrs. 


4-5 Yrs. 


5-71/2 Yrs. 


1-20 Yrs. 


2-20 Yrs. 


4-20 Yrs. 


20-30 Yrs. 



The formula produced a fairly constant 
progression of ranges for the 1 to 5 year 
sentence, although the court's discretion 
was somewhat restricted by the narrow 
sentencing range in the case of a third 
conviction. The relative effect on a 1 to 20 
year sentence in the case of a second and 
third conviction was negligible, especially 
in light of the fact that a first conviction 



often resulted in a sentence exceeding 
four years. Moreover, there was a substan- 
tial jump in the sentence range upon a 
fourth conviction of a felony carrying a 1 
to 20 year sentence. 

Section 5-4-501, as amended by Act 474 
of 1977, achieves the basic purpose of 
punishing the recidivist more severely but 
does so by a simpler, more consistent 
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method. Both the minimum and the max- 
imum sentences are increased in a pro- 
gressive fashion — i.e., the increase is 
greater as the felony becomes more seri- 
ous. Under the Code as originally enacted 
extended terms were not authorized un- 
less the defendant had two prior felony 
convictions. Under Act 474, however, the 
introductory paragraphs of §§ 5-4-50 1(a) 
and (b) ground habitual offender liability 
on findings of guilt as well as on convic- 
tions. Accordingly, one who has been 
found guilty of two prior felonies but who 
has received probation — i.e., has not been 
"convicted" — is exposed to punishment as 
an habitual offender if found guilty of a 
third felony offense. 

Subsection 5-4-50 Kb) was also added by 
Act 474. It deals with the incorrigible 
habitual offender — a person with four or 
more felony convictions — by subjecting 
him to progressively increasing imprison- 
ment terms of extraordinary length. 

It should also be noted that the increase 
in ordinary penalties for class C and D 
felonies has necessitated adjustment of 
the possible maximum and minimum 



terms of imprisonment under §§ 5-4- 
501(a)(3) and (4), and 5-4-501(b)(3) and 
(4). In addition, §§ 5-4-501(aX6) and (7) 
as well as 5-4-50 1(b)(6) and (7) permit 
calculation of extended terms triggered by 
convictions of unclassified felonies — 
something the original Code did not allow. 
Although prior to the Code's enactment 
most circuit judges treated convictions for 
burglary and grand larceny as a single 
prior conviction for purposes of habitual 
offender sentencing, a few apparently con- 
sidered such a disposition to constitute 
two convictions. To achieve some parity of 
treatment in calculating the number of 
prior convictions, subsection (c) consoli- 
dates a burglary and the offense that was 
its object into a single felony conviction for 
habitual offender purposes. The subsec- 
tion also incorporates the "finding of guilt" 
terminology. The second sentence of sub- 
section (c) ensures that a conviction or 
finding of guilt under a felony statute 
repealed or superseded by the Code is still 
considered a sentencing determinant un- 
der this section. 
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Enhancement by Suspended or Probated 

Sentence 

Act 474 of 1977 amended § 5-4-501 to 
provide that a defendant can be punished 
as a habitual offender based on a prior 
finding of guilt of a felony as well as 
conviction of a felony. The purpose of this 
change was to make it clear that a defen- 
dant who receives a suspended sentence 
or probation is exposed to punishment as 
a habitual offender if he is convicted of a 
subsequent felony. 

The efficacy of the change is in question 
as a result of the Supreme Court decision 
in English v. State, 274 Ark. 304, 626 
S.W.2d 191 (1982). As more fully ex- 
plained in the supplementary commen- 
tary to § 5-4-104, there existed prior to 
the adoption of the Code a procedure 
called "court probation" pursuant to which 
a court could defer acceptance of a plea of 
guilty for a reasonable period of time to 
give the defendant an opportunity to re- 
habilitate himself. See Cantrell v. State, 
258 Ark. 833, 529 S.W.2d 136 (1975) and 
Maddox v. State, 247 Ark. 553, 446 S.W.2d 
210 (1969). The procedure was judicially 
created; it was not codified by statute 



prior to the Code. The issue in English 
was whether a "court probation" (appar- 
ently entered after the adoption of the 
Code) was a conviction or finding of guilty 
for purposes of the sentence enhancement 
provisions of § 5-4-501. A unanimous 
Court agreed that it was not since there 
can be no conviction or finding of guilt 
until a plea of guilty is finally accepted. 

English also held that "court probation" 
was abolished by the Code. The Court's 
opinion states that the Code codified the 
"court probation" procedure and then con- 
cludes that "apart from statute this com- 
mon law 'court probation' procedure is no 
longer available as a sentencing alterna- 
tive." Id. at 306, 626 S.W.2d at The 

effect to be given an attempted "court 
probation" for habitual offender purposes 
in the future is not clear. The holding in 
English suggests that when the court does 
mistakenly attempt to defer acceptance of 
a plea of guilty, there has not been a prior 
finding of guilty for purposes of § 5-4-501. 
In Hunter v. State, 278 Ark. 428, 645 
S.W.2d 954 (1983), the defendant entered 
a plea of guilty and was given a statement 
that read: 
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The court has not accepted your plea 
and instead has placed you on proba- 
tion with all further proceedings post- 
poned for three years conditioned on 
your good behavior. 

In dictum, the Supreme Court stated: 
"The trial court, as a matter of law, did 
accept the plea because the statutory form 
of probation ended local forms of court 
probation. English v. State, (citations 



omitted)." Id. at 434, 645 S.W.2d at 957. 
Although Hunter did not involve the inter- 
pretation of § 5-4-501, the language used 
may mean that in the future an attempted 
"court probation" will be treated as a find- 
ing of guilt for purposes of § 5-4-501. 

The General Assembly amended the 
penalty ranges for habitual offenders in 
1977, 1981, and 1983. 

See AMCI 7001, 7001-A, 7002. 



1988 Supplementary Commentary to § 5-4-501 



Expunged Convictions 

Gosnell v. State, 284 Ark. 299, 681 
S.W.2d 385 (1984) holds that an expunged 
conviction may be used for enhancement 
purposes under § 5-4-501. 

Convictions on Appeal 

Appealed convictions are "previous con- 
victions" for the purposes of § 5-4-501. 
Hill v. State, 13 Ark. App. 307, 638 S.W.2d 
628 (1985). The Hill decision has been 
followed in Glick v. State, 286 Ark. 133, 
689 S.W.2d 559 (1985). The Supreme 
Court has refused to distinguish between 
convictions on direct appeal and those 
subject to attack under Rule 37, holding 
that both kinds may be used for enhance- 
ment. Birchett v. State, 291 Ark. 379, 724 
S.W.2d 492 (1987). 

Enhancement by Conviction Subsequently 

Reversed 

In Halfacre v. State, 292 Ark. 331, 731 
S.W.2d 179 (1987), appellant's sentence 
was enhanced by introduction of evidence 
of a previous felony conviction on appeal 
at the time of trial and subsequently re- 
versed and dismissed by the appellate 
court. The Supreme Court held that the 
trial court did not commit error by permit- 
ting use of the previous conviction and 
pointed out that appellant could obtain 
relief under Ark. R. Cr. P. Rule 37.1 if the 
sentence he received was in fact in excess 
of the maximum authorized by law. 

Where a conviction used to enhance is 
later reversed, Nelson v. Lockhart, 828 
F.2d 446 (8th Cir. 1987), cert, granted, — 
U.S. — (1988), may prevent a retrial. See 
Supplementary Commentary, infra. 

Grading Provisions Containing "For All 
Purposes Other Than Disposition" Lan- 
guage 
In Williams v. State, 292 Ark. 616, 732 



S.W.2d 135 (1987), appellant had been 
convicted below of two counts of delivering 
a controlled substance in violation of Ark. 
Stat. Ann. § 82-2617 [§ 5-64-401]. As an 
habitual offender he received a sentence 
of sixty years on each count from a jury 
charged that under Ark. Stat. Ann. § 41- 
1001 [§ 5-4-501] he could be sentenced to 
"not less than 20 years nor more than 60 
years, or life." 292 Ark. at 617, 732 S.W.2d 
at 136. Section 5-64-401, the statute de- 
fining the drug offense, permits imposi- 
tion of fines up to $250,000, something not 
permitted upon conviction of class Y felo- 
nies under § 5-4-201. The penalty provi- 
sion of § 5-64-401 ends with the state- 
ment, "For all purposes other than 
disposition, this offense is a class Y felo- 
ny." Appellant argued that this language 
meant that the drug offenses of which he 
was convicted were unclassified felonies 
and that enhancement should have been 
governed by § 5-4-501(a)(7) permitting a 
shorter sentence, rather than § 5-4- 
501(a)(1). The Court disagreed, pointing 
out that the language reflected another 
legislative purpose: 

Obviously, the General Assembly did 
not want trial courts to be limited to 
the dispositions authorized by Ark. 
Stat. Ann. § 41-901 [§ 5-4-401] for 
class Y felonies. Rather, the legisla- 
tive attempt was to take any profit 
out of selling drugs and to impose 
longer sentences. It is simply incon- 
ceivable that the General Assembly 
would go to such lengths to devise a 
harsher scheme of punishment for 
drug offenders under Ark. Stat. Ann. 
§ 82-2617 [§ 5-64-401] and then turn 
around and intend for the same of- 
fenders to receive more favorable 
treatment under Ark. Stat. Ann. 
§ 41-1001 [§ 5-4-501], the sentence 
enhancement statute. 

292 Ark. at 618-19, 732 S.W.2d at 136-37. 
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The "for all purposes other than dispo- 
sition" language originally appeared in 
the Code at § 5-10-101 (capital murder) to 
permit easy grading of inchoate offenses 
(i.e., one degree below substantive of- 
fense) while recognizing that a different 
disposition procedure was constitutionally 
required in death penalty cases. The lan- 
guage is obviously confusing in other con- 
texts. With regard to the Statute under 
scrutiny, § 5-64-401, the Legislature 
should have provided language to this 
effect: "For purposes of enhancement un- 
der § 5-4-501 et seq. this offense is a class 
Y felony. 

Burden of Proof Under Subsection (c) 

In Shockley v. State, 291 Ark. 251, 724 
S.W.2d 156 (1987), petitioner sought relief 
under Rule 37, claiming that at the 1983 
trial where he was convicted of rape, ag- 
gravated robbery, burglary and theft of 
property, his sentence was enhanced by 
proof of burglary and battery convictions 
in 1977, counted as separate convictions 
for enhancement purposes. Claimant con- 
tended in the Rule 37 proceeding that 
"since the state did not prove that in his 
case the battery was not the object of the 
burglary, the State had proved only two 
prior felony convictions," id. at 253, 724 
S.W.2d at 157, and that his sentence was 
therefore illegal since, at the time, proof of 
at least three felonies was required for 
enhancement. The Supreme Court dis- 
agreed, finding, 

The battery was based upon the 
shooting of a policeman who re- 
sponded to a report that the burglary 
was in progress. The burglary and 
battery convictions were entirely sep- 
arate and not subject to being counted 
as one offense under the habitual of- 
fender statute. 

Id. at 253, 724 S.W.2d at 157. 

The Court did not, however, directly 
address the question raised by appellant 
— namely, who has the burden of going 
forward on this issue and what is the 
burden of proof. Proof of a previous con- 
viction must be beyond a reasonable doubt 
under § 5-4-504. It would seem that the 
State should carry the same burden on the 
issue of whether two convictions should be 
merged under subsection (c), once the de- 
fendant has raised the issue. See, also, 
§ 5-l-lll(c) (when issue of existence of 
defense should be submitted to jury). 



Specific Allegations About Prior Convic- 
tions Required 

In Malone v. State, 292 Ark. 243, 729 
S.W.2d 167 (1987) the Arkansas Supreme 
Court reviewed cases decided since 1980 
governing giving defendants notice of the 
number of previous convictions to be used 
for enhancement purposes. Prior convic- 
tions, like essential elements of an of- 
fense, must be specifically alleged in order 
to be introduced at trial. Clinkscale v. 
State, 269 Ark. 324, 602 S.W.2d 618 
(1980). After reviewing Clinkscale and 
Reed v. State, 282 Ark. 492, 669 S.W.2d 
192 (1984), the Court in Malone ruled that 
"for the purposes of the application of the 
enhancement statute, we hold that there 
is no distinction between "two or more" 
and "more than two," or "four or more" and 
"more than four." 292 Ark. at 247, 729 
S.W.2d at 170. 
The Court went on to say, 

It would be error to allow the state to 
prove "four or more" priors when the 
information charges the defendant 
with only "two or more" felonies be- 
cause a more severe range of punish- 
ment for the offense is invoked when 
four or more priors are established. 
When the state alleges "two or more" 
prior felonies, the accused is justified 
in believing that he will not have to 
face the introduction of "four or more" 
prior convictions at trial. On the other 
hand, if the state alleges "four or 
more," there is no limit to the number 
which may be proven. 

Id. at 248, 729 S.W.2d at 170. 

See, also Shells v. State, 22 Ark. App. 62, 

733 S.W.2d 743 (1987). 

Section 5-4-501 Authorizes 348 Year Sen- 
tence 

The Arkansas Supreme Court has up- 
held a sentence of 348 years imposed by a 
jury for robbery under § 5-4-501 upon 
appellant, a habitual offender with eight 
prior felony convictions. Malone v. State, 
294 Ark. 127, 741 S.W2d 246 (1987). Sec- 
tion 5-4-501(b)(l) permits a sentence to "a 
term of not less than forty (40) years nor 
more than life." The majority held that 
"there is no provision under Arkansas law 
or the United States Constitution which 
prohibits a sentence of a term of years 
which exceeds the usual life span of hu- 
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man beings." 294 Ark. at 130, 741 S.W.2d 
at 248. Justices Purtle and Hays dis- 
sented on grounds that a 348 year sen- 
tence is in effect a sentence to life impris- 
onment without parole and is hence illegal 
since the statute authorizes only a sen- 
tence to "life." 

Resentencing Prohibited after Failure of 
Proof on Enhancement Issue at First 
Trial 

The Eighth Circuit Court of Appeals has 
decided that the double jeopardy clause of 
the Fifth Amendment to the Federal Con- 
stitution prevents the retrial of a defen- 
dant previously sentenced as an habitual 
offender as a result of consideration of a 
felony conviction later found to have been 
nullified by pardon. Nelson v. Lockhart, 
828 F.2d 446 (8th Cir. 1987), cert, granted, 
— U.S. — (1988). Appellant had pled 
guilty to burglary and theft and had been 
sentenced to a twenty year sentence after 
the State produced evidence of four prior 
felony convictions. It was later discovered, 
and the State confessed on appeal, that 
one of the prior felonies had been par- 
doned. The District Court held that double 
jeopardy protections attached in a hearing 
on sentencing where the sentencing pro- 
cedure "was itself a trial on the punish- 
ment . . .," id. at 447, quoting from 
Bullington v. Missouri, 451 U.S. 430, 68 L. 
Ed. 2d 270 (1981). The Court of Appeals 
agreed with the District Court that the 
sentencing procedure constituted a "trial 
on the punishment." While agreeing with 
the State that, in general, reversal on 
appeal solely on the basis of trial error — 
a determination that a defendant was 
convicted through defective judicial pro- 
cess — does not provide immunity from a 
second prosecution, the Court of Appeals 
found the failure of proof in the case at bar 
not attributable to trial error. It agreed 
with the District Court that the proceed- 



ings had "all the 'hallmarks of the trial on 
guilt or innocence."' 828 F.2d at 448, quot- 
ing from Bullington v. Missouri. 

The implications of the Nelson decision 
on cases involving other kinds of errors in 
sentence enhancement under subchapter 
5 of the Code were not explored. It is not 
clear, for instance, whether a defendant 
whose sentence was enhanced by a subse- 
quently reversed conviction can be retried 
or resentenced. See, e.g., Halfacre v. State, 
292 Ark. 331, 731 S.W.2d 179 (1987). 

Convictions in Other Jurisdictions: What 

Constitutes Felony 

In determining whether a conviction of 
an offense in another jurisdiction consti- 
tutes a felony that can be used for en- 
hancement under § 5-4-501, the trial 
court should look to the "imprisonment for 
a term in excess of one (1) year" standard 
supplied by § 5-4-503, not the Ark. Stat. 
Ann. § 43-2329 (Repl. 1977) [§ 16-90- 
203] standard stating that a conviction in 
another jurisdiction is a conviction of a 
felony only if the offense would have been 
a felony if committed in Arkansas. McGirt 
v. State, 289 Ark. 7, 708 S.W.2d 620 (1986) 
(reaffirming decision in Reeves v. State, 
263 Ark. 227, 564 S.W.2d 503 (1978) that 
§ 43-2329 [§ 16-90-203] has been super- 
seded by § 41-1002 (Repl. 1977) [§ 5-4- 
503 (1978)]). 

Error in Permitting Jury to Determine 
Number of Previous Convictions Not 
Grounds for Federal Habeas Corpus Re- 
lief 

Though Arkansas law is clear that the 
judge, not the jury, should determine 
whether the defendant is an habitual of- 
fender, a trial court's permitting a jury to 
decide the number of previous convictions 
does not constitute error so egregious as to 
violate due process requirements. Love- 
less v. Lockhart, 765 F.2d 742 (8th Cir. 
1985). 



Original Commentary to § 5-4-502 



This section is taken, almost verbatim, 
from previous authority formerly found at 
Ark. Stat. Ann. § 43-2330.1 (Supp. 1973). 
Subsection (1) does not contain the pro- 
viso in § 43-2330.1(1) that "nothing 
herein shall prohibit cross-examination of 
a defendant as to previous convictions 
when the defendant takes the stand in his 
own defense." The Commission deemed 



the proviso superfluous since it would 
require an exceedingly strained construc- 
tion of the section to interpret it as abol- 
ishing the state's right, under authority 
previously found at Ark. Stat. Ann. § 28- 
707 (Repl. 1962), to impeach a defendant- 
witness by showing previous felony con- 
victions. 
Again, "finding of guilt" terminology has 
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been supplied by Act 474 of 1977 to permit 
such proof in proceedings under § 5-4- 
501. 



1988 Supplementary Commentary to § 5-4-502 



The procedure for imposing sentence on 
a defendant who has one or more prior 
felony convictions was revised by Act 252 
of 1981. Prior to the change, § 5-4-502 
provided for a bifurcated trial. During the 
first phase the jury considered only 
whether the defendant was guilty of the 
offense currently charged. If the jury re- 
turned a verdict of guilty, it then heard 
evidence of prior convictions and retired a 
second time to determine sentence. Under 
the revised procedure, the bifurcated trial 
is retained, but the trial judge rather than 
the jury determines the number of prior 
felony convictions and instructs the jury 
accordingly as to sentencing ranges. 

Several defendants have argued that 
the revised procedure violates Article 7, 
§ 23 of the Arkansas Constitution which 
prohibits judges from charging juries with 
regard to matters of fact. The Supreme 
Court initially avoided a direct ruling on 
the question by holding that it need not be 
reached in a case in which the number of 
prior felony convictions was undisputed. 
Gilbert v. State, 211 Ark. 61, 639 S.W.2d 
346 (1982); Price v. State, 276 Ark. 80, 632 
S.W.2d 429 (1982). In Shockley v. State, 
282 Ark. 281, 668 S.W.2d 22 (1984), the 
Court held that it was not error for the 
trial court to instruct the jury on the 
number of prior felony convictions of the 
defendant because the question was one of 
law rather than fact. A concurring justice 
saw no constitutional problem with the 
procedure since any "fact" related to prior 
convictions affected only the punishment 
of the defendant, and the trial court, not 
the jury, set punishment at the time Arti- 
cle 7, § 23 was adopted. 

The burden of proof with respect to 
prior convictions is the same as that ap- 
plicable to the offense itself — i.e., the 
prosecution must prove the prior convic- 
tions beyond a reasonable doubt. Section 
5-4-504 and Leggins v. State, 267 Ark. 293, 
590 S.W.2d 22 (1979). The defendant may 
controvert evidence of a prior conviction 
by showing that the evidence of the con- 
viction is inadmissable (e.g., that a copy of 
a conviction record lacks the certificate 
required by § 5-4-504), that there was a 



procedural defect in the prior conviction 
(e.g., that he was not represented by coun- 
sel), or that he is not the person named in 
the record of a prior conviction. A properly 
established prior conviction is res judicata 
on the question of the defendant's guilt, 
however, and the defendant is not permit- 
ted to relitigate a claim that he was inno- 
cent of the felony of which he was previ- 
ously convicted. Harris v. State, 273 Ark. 
355, 620 S.W.2d 289 (1981). Nor may the 
defendant offer evidence in mitigation of 
punishment since the sole purpose of the 
second stage of the bifurcated proceeding 
is to allow the jury to consider possible 
enhancement of sentence, not its reduc- 
tion. Heard v. State, 272 Ark. 140, 612 
S.W.2d 312 (1981). 

See AMCI 6002, 7000-7008. 

Enhancement by Proof of Conviction on 

Direct Appeal 

The Court of Appeals and the Supreme 
Court have held that felony convictions on 
appeal may be used to enhance a sentence 
under the habitual offender provisions of 
the code. Hill v. State, 13 Ark. App. 307, 
683 S.W.2d 628 (1985); Glick v. State, 286 
Ark. 133, 689 S.W.2d 559 (1985). See also, 
Commentary to § 5-4-501. 

The Court of Appeals has expressed the 
rationale for permitting enhancements 
under these circumstances as follows: 

Adopting the theory advanced by the 
appellant would result, as a practical 
matter, in rarely ever being able to 
apply the habitual criminal statutes, 
since criminal defendants have nu- 
merous avenues through which to 
seek relief, including direct appeal, 
petitions under Rule 37, and federal 
habeas corpus petitions. We do not 
believe that the legislature intended 
the result urged by the appellant. 

13 Ark. App. at 310, 683 S.W.2d at 630. 

The Arkansas Supreme Court has de- 
clined to modify the rule of Glick and Hill 
by excluding convictions on direct appeal 
from general rule permitting introduction 
for enhancement. Birchett v. State, 291 
Ark. 379, 724 S.W.2d 492 (1987). Instead, 
the Court has left defendants receiving 
enhanced sentences based on convictions 
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subsequently reversed to Rule 37 relief, 
rejecting contentions that this is "unsatis- 
factory and ineffective because [defen- 
dants are] not entitled to an attorney 
under that rule." 291 Ark. at 381, 724 
S.W.2d at 493. The Court has observed 
that "while a petitioner has no right to 
counsel at the time he prepares a Rule 37 
petition, the procedure in preparing such 
a verified petition is uncomplicated and it 
is the established practice in Arkansas for 
the courts to be liberal in allowing amend- 
ments to such petitions." Id. at 381, 724 
S.W.2d at 493. 

Where a conviction used to enhance is 
later reversed, Nelson v. Lockhart, 828 
F.2d 446 (8th Cir. 1987), cert, granted, — 
U.S. — (1988), may prevent a retrial. See 
Supplementary Commentary to § 5-4- 
501. 

Bifurcated Trial Procedure Not Unfair 

On several occasions appellants have 
urged that seasoned jurors will realize 
that an accused is an habitual offender if 
sentencing instructions are not given with 
instructions about guilt or innocence at 
the conclusion of the trial. The Arkansas 



Supreme Court has consistently rejected 
this argument. Houston v. State, 293 Ark. 
492, 739 S.W.2d 154 (1987); Burris v. 
State, 291 Ark. 157, 722 S.W.2d 858 
(1987); and Woods v. State, 260 Ark. 882, 
545 S.W.2d 912 (1977). 

Prejudicial Error to Provide Jury with 
Record of Previous Convictions 
In Jones v. State, 283 Ark. 308, 675 
S.W.2d 825 (1984), the Court found that 
the trial court did not err in refusing to 
permit documentary evidence of prior con- 
victions to be given to the jury for its 
inspection. Subsequently, in Graham v. 
State, 290 Ark. 107, 717 S.W.2d 203 
(1986), the Court observed that "evidence 
of prior convictions is made a part of the 
record for appeal purposes [but] such ma- 
terial is not introduced into evidence to be 
considered by the jury. Therefore, it is 
prejudicial error for the Court to provide 
the jury with documents which have not 
been introduced into evidence." Id. at 112, 
717 S.W.2d at 205. The Court did not 
discuss how appellant was prejudiced. 
Justices Hickman and Hays dissented. 



Original Commentary to § 5-4-503 



Section 5-4-503 ensures that felony con- 
victions or findings of guilt (See Act 474 of 
1977) in other jurisdictions may be taken 
into account when applying § 5-4-501. 
The earlier statute, Ark. Stat. Ann. § 43- 
2329 (Repl. 1964), treated a conviction of 
an offense in another jurisdiction as a 
felony conviction if the offense would have 
been a felony had it been committed in 
Arkansas. This may have created inter- 
pretation problems when the previous 
conviction was for an offense that had no 
precise counterpart in Arkansas law — 



e.g., a federal court conviction for wiretap- 
ping. The Code approaches the problem by 
looking to the law of the jurisdiction in 
which the defendant was previously con- 
victed. If a sentence in excess of one year 
in prison was authorized upon conviction 
in the other jurisdiction, then regardless 
of the sentence actually received, the de- 
fendant has a previous felony conviction 
or finding of guilt for purposes of § 5-4- 
501. 
See AMCI 7001, 7001-A, 7002. 
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Convictions in Other Jurisdictions: What 

Constitutes Felony 

In determining whether a conviction of 
an offense in another jurisdiction consti- 
tutes a felony that can be used for en- 
hancement under § 5-4-501, the trial 
court should look to the "imprisonment for 
a term in excess of one (1) year" standard 
supplied by § 5-4-503, not the Ark. Stat. 
Ann. § 43-2329 (Repl. 1977) [§ 16-90- 



203] standard stating that a conviction in 
another jurisdiction is a conviction of a 
felony only if the offense would have been 
a felony if committed in Arkansas. McGirt 
v. State, 289 Ark. 7, 708 S.W.2d 620 (1986) 
(reaffirming decision in Reeves v. State, 
263 Ark. 227, 564 S.W.2d 503 (1978) that 
§ 43-2329 [§ 16-90-203] has been super- 
seded by § 41-1002 (Repl. 1977) [§ 5-4- 
503 (1987)]). 
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Original Commentary to § 5-4-504 



Section 5-4-504 is adapted from former 
Ark. Stat. Ann. § 43-2330 (Repl. 1964). 
The major changes are found in the intro- 
ductory language. The Commission 
wished to make clear the fact that the 
state may prove a previous felony convic- 
tion by means other than introduction of 
one of the certificates described in the 
statute. The Supreme Court has already 
reached the same conclusion. Thompson v. 
State, 252 Ark. 1, 477 S.W.2d 469 (1972). 
Section 41-1003 uses "sufficient to support 
a finding" in place of the earlier terminol- 



ogy "prima facie evidence." The substi- 
tuted language is intended to achieve the 
same effect — i.e., introduction of evi- 
dence of a previous felony conviction in 
any of the specified forms compels submis- 
sion of the issue to the jury and requires 
sustaining, on appeal, the jury's finding 
that a previous felony conviction exists. 

The section has also been amended by 
Act 474 of 1977 to permit a prior finding of 
guilt to be established for purposes of 
sentencing under § 5-4-501. 



1988 Supplementary Commentary to § 5-4-504 



Method of Proof 

The State is not limited to the methods 
of proving prior convictions described in 
this section. Ply v. State, 270 Ark. 554, 606 
S.W.2d 556 (1980); Elmore v. State, 268 
Ark. 225, 595 S.W.2d 218 (1980). The 
Supreme Court has affirmed a judgment 
in which the State proved prior convic- 
tions by calling the circuit clerk who tes- 
tified as to docket entries involving the 
defendant. Reeves v. State, 263 Ark. 227, 
564 S.W.2d 503, cert, denied, 439 U.S. 964 
(1978). The Court of Appeals held suffi- 
cient proof based on the testimony of a 
police officer to whom the defendant ad- 
mitted prior felony convictions during in- 
terrogation following his arrest, but it 
reversed judgment because the state 
failed to show that defendant was repre- 
sented by counsel on any of the prior 
convictions. Addington v. State, 2 Ark. 
App. 7, 616 S.W.2d 742 (1981). 

Idem Sonams Doctrine 

The State makes a prima facie case of a 
prior conviction when it introduces prop- 
erly certified records of a conviction of a 
person with the same or substantially the 
same name as the defendant. The burden 
of going forward then shifts to the defen- 
dant to introduce evidence that he is not 
the person named in the records. Whether 
or not the defendant introduces such evi- 
dence, the State still bears the burden of 
proving beyond a reasonable doubt that 
the defendant is the person named in the 
records. See Higgins v. State, 235 Ark. 
153, 357 S.W.2d 499 (1962), the holding of 
which was reaffirmed in Leggins v. State, 
267 Ark. 293, 590 S.W.2d 22 (1979). In 



determining what is the same or substan- 
tially the same name, the court may in- 
voke the doctrine of idem sonams. See 
Guzman v. State, 625 S.W.2d 540 (1981) 
("Gregorio Orozo" the same as "Gregorio 
Orozco"). See, also, the following pre-Code 
cases: Woods v. State, 123 Ark. Ill, 184 
S.W. 409 (1916) ("Woods" not the same as 
"Wood"); Godard v. State, 100 Ark. 149, 
139 S.W. 1131 (1911) ("Vaughn" the same 
as "Vaughan"); and Taylor v. State, 72 Ark. 
613, 82 S.W. 495 (1904) ("Forshee" the 
same as "Foshee"). Conviction records are 
also prima facie evidence of a prior convic- 
tion if they list an alias which is the name 
of the defendant. Guzman v. State, supra; 
Hanson v. State, 248 Ark. 992, 455 S.W2d 
101 (1970). 

The hair-splitting that sometimes oc- 
curs because of variations in the spelling 
of a name is illustrated by Leggins v. 
State, supra. In the first appeal in that 
case the Supreme Court reduced the sen- 
tence of the defendant from 30 to 10 years 
because it could not stretch "Leggins," the 
name under which defendant was con- 
victed, to reach "Ligion," the name shown 
on a record of a prior conviction in an 
adjoining county. The state chose to retry 
the defendant rather than accept the re- 
duction in sentence. In the second trial the 
state introduced the defendant's affidavit 
of indigency form in which he signed his 
name as "Liggion." On appeal, the Court 
held that "Liggion" was sufficiently close 
to "Ligion" to cure the evidentiary defi- 
ciency of the first trial and affirmed a 
sentence to consecutive life terms. Leggins 
v. State, 271 Ark. 616, 609 S.W2d 76 
(1980). 
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The defendant can obviate the need to 
introduce evidence of prior convictions by 
stipulating to the convictions, but the trial 
court must ensure that the defendant vol- 
untarily and intelligently agreed to the 
stipulation and that he was in fact repre- 
sented by counsel in connection with the 
earlier convictions. McCroskey v. State, 
272 Ark. 356, 614 S.W.2d 660 (1981)'. Com- 
pare Cox v. Hutto, 619 F.2d 731 (8th Cir. 
1980) and Cox v. Hutto, 589 F.2d 394 (8th 
Cir. 1979) which adopt a stricter test. 

Enhancement by Proof of Conviction on 

Direct Appeal 

The Court of Appeals and the Supreme 
Court have held that felony convictions on 
appeal may be used to enhance a sentence 
under the habitual offender provisions of 
the code. Hill v. State, 13 Ark. App. 307, 
683 S.W.2d 628 (1985); Glick v. State, 286 
Ark. 133, 689 S.W.2d 559 (1985). See also 
commentary to § 5-4-501. 

The Court of Appeals has expressed the 
rationale for permitting enhancements 
under these circumstances as follows: 

Adopting the theory advanced by the 
appellant would result, as a practical 
matter, in rarely ever being able to 
apply the habitual criminal statutes, 
since criminal defendants have nu- 
merous avenues through which to 
seek relief, including direct appeal, 



petitions under Rule 37, and federal 
habeas corpus petitions. We do not 
believe that the legislature intended 
the result urged by the appellant. 

13 Ark. App. at 310, 683 S.W.2d at 630. 

The Arkansas Supreme Court has de- 
clined to modify the rule of Glick and H ill 
by excluding convictions on direct appeal 
from general rule permitting introduction 
for enhancement. Birchett v. State, 291 
Ark. 379, 724 S.W.2d 492 (1987). Instead, 
the Court has left defendants receiving 
enhanced sentences based on convictions 
subsequently reversed to Rule 37 relief, 
rejecting contentions that this is "unsatis- 
factory and ineffective because [defen- 
dants are] not entitled to an attorney 
under that rule." 291 Ark. at 381, 724 
S.W.2d at 493. The Court has observed 
that "while a petitioner has no right to 
counsel at the time he prepares a Rule 37 
petition, the procedure in preparing such 
a verified petition is uncomplicated and it 
is the established practice in Arkansas for 
the courts to be liberal in allowing amend- 
ments to such petitions." Id. at 381, 724 
S.W.2d at 493. 

Where a conviction used to enhance is 
later reversed, Nelson v. Lockhart, 828 
R2d 446 (8th Cir. 1987), cert, granted, _ 

U.S (1988), may prevent a retrial. See 

Supplementary Commentary to § 5-4- 
501. 



Original Commentary to § 5-4-505 



Section 5-4-505, which is based on ear- 
lier authority found at Ark. Stat. Ann. 
§ 43-2336 (Supp. 1973), increases by 15 
years the maximum term for a felony, if 
the defendant employed a firearm to com- 
mit it. Under old law, the sentencing au- 
thority imposed a sentence for the felony 
and a separate consecutive sentence of up 
to 15 years for the use of a firearm. See 
prior law formerly found at Ark. Stat. 
Ann. § 43-2337 (Supp. 1973). 

Section 5-4-505 operates somewhat dif- 
ferently. It increases by 15 years the max- 
imum term otherwise authorized by §§ 5- 
4-401 and 5-4-501. For example, the 
defendant who commits a class B felony 
using a firearm may be sentenced to im- 
prisonment for a term of years ranging 



from 3 to 35 years rather than the normal 
3 to 20 years. An increase in the maximum 
term is authorized only if the jury deter- 
mines that a firearm was employed by the 
defendant. The procedures for ascertain- 
ing such a fact are left to the discretion of 
the court. A bifurcated trial is one solu- 
tion; another is submission of a special 
verdict form allowing such a finding. 

Subsection (b) is necessitated by the 
fact that a number of Code offenses are 
graded more severely when a deadly 
weapon is involved. It is obviously unfair 
to convict a person of a more serious 
felony because he used a deadly weapon 
and then further increase the penalty for 
the felony because the deadly weapon was 
a firearm. 



COMMENTARIES 



143 



1988 Supplementary Commentary to § 5-4-505 



Firearm Finding 

As originally enacted, this section ex- 
tended by 15 years the maximum sen- 
tence otherwise permissible upon convic- 
tion of a felony when the "trier of fact" 
found that a firearm was employed to 
commit the felony Act 252 of 1981 
amended the section to provide that the 
trial court rather than the jury deter- 
mines whether the defendant employed a 
firearm to commit a felony. The constitu- 
tionality of the change under Article 7, 
§ 23 of the Arkansas Constitution has not 
been decided. The Court has found that it 
is permissible for the trial judge to prelim- 
inarily rule that there is sufficient evi- 
dence to instruct on the issue and then (in 
contravention of the statute) to submit to 
the jury instructions permitting it to de- 
cide the issue. David v. State, 286 Ark. 
205, 691 S.W.2d 133 (1985). See, also, 
Shockley v. State, 282 Ark. 281, 668 
S.W.2d 22 (1984) (Not a violation of Ar- 
kansas Constitution art. 7, § 23 for trial 
judge to instruct jury on number of previ- 
ous felony convictions of defendant for 
enhancement purposes under § 5-4-502, 
the number of previous convictions being 
a matter of law). 

To determine the sentencing ranges ap- 
plicable to an offense committed with a 
firearm, the extended term of imprison- 
ment provided by § 5-4-505 must be con- 
sidered in conjunction with Act 583 of 
1981, codified as Ark. Stat. Ann. § 16-90- 
121, which prescribes a minimum sen- 
tence of 10 years for the commission of a 
felony involving use of a "deadly weapon." 
The sentencing ranges are further compli- 
cated by the fact that the extended pen- 
alty of § 5-4-505 is inapplicable when an 
element of the felony is the use, posses- 
sion, furnishing, or carrying of, or being 
armed with a firearm. Section 16-90-121 
applies whether or not use of a deadly 
weapon is an element of the felony. 

The original § 5-4-505 did not establish 
a procedure for ascertaining when a fire- 
arm had been employed in the commission 
of a felony. Unlike evidence of a prior 
felony conviction, evidence that the of- 
fense currently charged was committed 
with a firearm can be considered by the 
jury at the same time it considers whether 
the defendant is guilty of the offense cur- 



rently charged. For this reason, the Code 
did not mandate a bifurcated proceeding 
in every case in which the prosecution 
sought to enhance the sentence due to use 
of a firearm. The original Commentary 
specifically mentioned a special verdict 
form as one way to submit to the jury at 
the same time the questions whether de- 
fendant committed the offense charged 
and whether he used a firearm to the jury 
at the same time. In view of the sentenc- 
ing alternatives now available as well as 
the possibility that the trial court's finding 
on the firearm issue will prejudice the 
jury's deliberations, a bifurcated trial may 
now be necessary in all cases in which an 
enhanced maximum and/or minimum 
penalty is sought. A bifurcated approach 
has been adopted by the drafters of the 
AMCI. See AMCI 6001-6003, 6106-6110A, 
7000-7003. 

The Supreme Court added some judicial 
gloss to the term "employed" as used in 
this section in Jordan v. State, 274 Ark. 
572, 626 S.W.2d 947 (1982), when it held 
that more than mere possession of a fire- 
arm during the commission of a felony is 
required in order to invoke the section. 
Instead, the Court endorsed a line of Cal- 
ifornia cases interpreting the term "use" 
in a similar firearm enhancement statute 
to mean "to carry out a purpose or action 
by means of," to "make instrumental to an 
end or process," and to "apply to advan- 
tage." See People v. Chambers, 498 R2d 
1024, 1028 (1972); In re Culbreth, 551 P.2d 
23 (1976). 

Successive Trials: No Res Judicata Effect 
of Jury Verdict on Firearm in First Trial 
Appellant was initially convicted of kid- 
napping, burglary, and rape. The jury 
found that he did not use a firearm in the 
commission of these offenses. The guilty 
verdicts were reversed on appeal. 
Hickerson v. State, 282 Ark. 217, 667 
S.W.2d 654 (1984). Appellant was retried 
on kidnapping charges. The trial court 
permitted prosecution witnesses to testify 
that appellant used a firearm. Appellant 
was again convicted of kidnapping and on 
appeal argued for a reversal on grounds of 
res judicata and law of the case. He 
claimed that the verdict of the first jury 
that he had not used a firearm precluded 
State's witnesses from testifying that he 
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was armed in the second trial, even 
though no enhancement under § 5-4-505 
was sought at the latter trial. The Court 
agreed with appellant that he could not be 
tried again for using a firearm, but it 
found that the trial court had not commit- 
ted error by permitting witnesses to tes- 
tify that appellant had a firearm. The 
Court opined as follows: 

Whether Hickerson used a gun was 
not an issue on retrial, but the vic- 
tim's perception of the events was 
relevant. The evidence of the use of 
the gun was obviously relevant, al- 
though not essential, to the charge of 
kidnapping which contains the ele- 
ment of restraint without consent. . . . 
So, the admissibility of testimony re- 
garding the gun was not precluded by 
the doctrine of res judicata or law of 
the case on a retrial. 

Hickerson v. State, 286 Ark. 450, 452, 693 
S.W.2d 58, 59 (1985). 

Justice Purtle dissented, arguing that 
the firearm issue was conclusively settled 
in the first trial. 

The issue raised is a perplexing one. 
The majority opinion cites 2 Weinstein's 
Evidence § 404 (10) (1984). This states: 

Most courts allow the use of evidence 
previously introduced on counts on 
which defendant has been acquitted, 
or as to which there has been a dis- 
missal, since the prior acquittal or 



dismissal indicates only that the pros- 
ecution did not prove the underlying 
facts beyond a reasonable doubt, a 
higher standard than is ordinarily 
required for the introduction of other 
crimes evidence. However, a number 
of courts have, somewhat illogically, 
extended the doctrine of collateral es- 
toppel to this area, holding that an 
acquittal bars the prosecution from 
using evidence of that offense as other 
crimes evidence at a subsequent trial. 
(Emphasis added.) 

Whether this rationale supports the con- 
clusion reached in Hickerson is question- 
able. The jury verdict at the conclusion of 
the first trial was in the form of a special 
verdict with a specific finding that defen- 
dant did not use a firearm. This case 
therefore differs from those where the jury 
acquitted the defendant on the initial 
charge and a trial follows at which wit- 
nesses testify about conduct also disclosed 
at the first trial. It cannot be argued, for 
example, that the first jury found that 
appellant did not use a firearm in the 
course of committing a felony because he 
did not commit the felony charged. In 
Hickerson the first jury convicted appel- 
lant of the felonies charged but explicitly 
found that he did not do so with a firearm. 
Hickerson v. State, 282 Ark. 217, 667 
S.W.2d 654 (1984). 

See supplementary commentary to 
§§ 5-1-112 and 113. 



Original Commentary to § 5-4-601 



Indicative of the still unsettled state of 
the law with regard to the constitutional- 
ity of various procedures for imposing the 
death penalty is that Furman v. Georgia, 
408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 
346 (1972), prompted nine separate opin- 
ions and that subsequent cases, while 
clearing up matters somewhat, have been 
decided by plurality opinions. Roberts v. 
Louisiana, 428 U.S. 325, 96 S. Ct. 3001, 49 
L.Ed.2d 974 (1976); Woodson v. North 
Carolina, 428 U.S. 280, 96 S. Ct. 2978, 49 
L.Ed.2d 944 (1976); Jurek v. Texas, 428 
U.S. 262, 96 S. Ct. 2950, 49 L.Ed.2d 929 
(1976); Proffitt v. Florida, 428 U.S. 242, 96 
S. Ct. 2960, 49 L.Ed.2d 913 (1976); Gregg 
v. Georgia, 428 U.S. 153, 96 S. Ct. 2909, 49 
L.Ed.2d 859 (1976). 

In view of this, the Code includes a 



declaration of legislative intent designed 
to salvage the valid portions of subchapter 
6 of chapter 4 in the event that Arkansas's 
statutory scheme for imposing the death 
penalty is declared unconstitutional. Cap- 
ital murder would thereafter carry a man- 
datory penalty of life imprisonment with- 
out parole. 

Subsection (b) would not be triggered by 
a decision that invalidated a particular 
provision while leaving the broader stat- 
utory scheme intact. If, for example, au- 
thorizing the prosecutor to waive the 
death penalty were declared unconstitu- 
tional, the offending provisions would be 
eliminated, and the general severability 
section would preserve the remaining pro- 
visions of the chapter. 
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Original Commentary to § 5-4-602 



The Supreme Court decision in Furman 
v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 
L. Ed. 2d 346 (1972), that arbitrary impo- 
sition of capital punishment is unconsti- 
tutional prompted a variety of legislative 
responses. Some states made the death 
penalty mandatory upon conviction of cer- 
tain offenses. Such across-the-board man- 
datory provisions were struck down by 
Woodson v. North Carolina, 428 U.S. 280, 

96 S. Ct. 2978, 49 L. Ed. 2d 944 (1976), 
although a mandatory death penalty may 
be permissible in narrowly circumscribed 
circumstances. See, Roberts v. Louisiana, 
331 So.2d 11, cert, granted, 429 U.S. 938, 

97 S. Ct. 352, 50 L. Ed. 2d 307, grant of 
cert, limited to "[w]hether the imposition 
and carrying out of the sentence of death 
for the crime of first-degree murder of a 
police officer under the law of Louisiana 
violates the Eighth and Fourteenth 
Amendments to the Constitution of the 
United States," 429 U.S. 975, 97 S. Ct. 
483, 50 L. Ed. 2d 583 (1976). 

Other jurisdictions established detailed 
guidelines governing the imposition of a 
sentence of death. The Arkansas legisla- 
ture adopted the latter approach by pass- 
ing Act 438 of 1973, previously codified as 
Ark. Stat. Ann. §§ 41-4701 et seq. (Supp. 
1973). Since the merits of the various 
procedures for imposing the death pen- 
alty, as well as the propriety of capital 
punishment per se, were extensively de- 
bated at the 1973 Regular Session, the 
Commission felt constrained to incorpo- 
rate Act 438 virtually intact into subchap- 



ter 6 of chapter 4 of the Code. Recent 
events indicate the wisdom of this course: 
Arkansas's statute has repeatedly been 
declared constitutional by the Arkansas 
Supreme Court. See, e.g., Hulsey v. State, 
261 Ark. 449, 549 S.W.2d 73 (1977); Gills 
v. State, 261 Ark. 413, 549 S.W.2d 479 
(1977); Neal v. State, 261 Ark. 336, 548 
S.W.2d 135 (1977); Collins v. State, 261 
Ark. 195, 548 S.W.2d 106 (1977). The 
United States Supreme Court has re- 
cently held constitutional a statute very 
similar to Arkansas's. Gregg v. Georgia, 
428 U.S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 
859 (1976). See, also, Roberts v. Louisiana, 
428 U.S. 325, 96 S. Ct. 3001, 49 L. Ed. 2d 
974 (1976); Woodson, supra; Jurek v. 
Texas, 428 U.S. 262, 96 S. Ct. 2950, 49 L. 
Ed. 2d 929 (1976); Proffitt v. Florida, 428 
U.S. 242, 96 S. Ct. 2960, 49 L. Ed. 2d 913 
(1976). The deviations from Act 438 are 
primarily stylistic changes designed to 
improve clarity. 

Section 5-4-602, which provides for bi- 
furcated trial of capital offenses, is based 
on former Ark. Stat. Ann. § 41-4710(a)- 
(c). Section 5-4-602(2) has been added to 
make it clear that the second phase of a 
capital trial is necessary only if the jury 
determines that the defendant is guilty of 
a capital offense. Prior law dictated the 
same result, though somewhat less per- 
spicuously. See former Ark. Stat. Ann. 
§ 41-4709 (Supp. 1973) ("A person con- 
victed of a felony shall be punished ... as 
. . . provided by law"). 



1988 Supplementary Commentary to § 5-4-602 



Constitutional Effect of Death Qualifica- 
tion of Jurors Deciding Guilt Phase of 
Capital Prosecution 

The United States Supreme Court has 
found that the Sixth Amendment require- 
ment that a jury represent a fair cross 
section of the community is not violated by 
excluding prospective jurors for cause 
over the objection of defendant prior to the 
guilt phase of a bifurcated trial on 
grounds that the jurors have reservations 
about the death penalty that would sub- 
stantially impair their performance at the 
sentencing phase. Lockhart v. McCree, 
476 U.S. 162, 90 L. Ed. 2d 137 (1986), 



reversing Grigsby v. Mabry, 758 F.2d 226 
(8th Cir. 1985). Nor do such for cause 
exclusions violate the Sixth Amendment 
right to be tried by an impartial jury. The 
Court assumed for the purposes of its 
opinion that the studies relied upon below 
by the District Court and the Eight Cir- 
cuit Court of Appeals were "both method- 
ologically valid and adequate to establish 
that 'death qualification' in fact produces 
juries somewhat more 'conviction-prone' 
than 'nondeath-qualified' juries." 90 L. Ed. 
2d at 147. The Court went on to hold 
"nonetheless, that the Constitution does 
not prohibit the States from 'death quali- 
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fyin^ juries in capital cases." Id. at 147. 

The events leading up to the Court's 
decision in Lockhart v. McCree are traced 
below. 

"Death Qualification" of Veniremen 

"Death qualification" of veniremen in 
capital cases has for some time been a 
much litigated issue. Recently, federal and 
state court decisions have provided 
sharply conflicting resolutions of the con- 
stitutional issues presented by this pro- 
cess. An exhaustive examination of the 
cases is beyond the scope of this commen- 
tary, but a brief discussion of recent cases 
follows. 

In Witherspoon v. Illinois, 391 U.S. 510 
(1968) the United State Supreme Court 
held that "a sentence of death cannot be 
carried out if the jury that imposed or 
recommended it was chosen by excluding 
veniremen for cause simply because they 
voiced general objections to the death pen- 
alty or expressed conscientious or reli- 
gious scruples against its infliction." id. at 
522. The petitioner argued that death- 
qualified jurors are partial to the prosecu- 
tion on the issue of guilt or innocence, but 
the Court declined to rule on this conten- 
tion in view of the "tentative and fragmen- 
tary" nature of the evidence of record. Id. 
at 517. The Arkansas Supreme Court has 
interpreted Witherspoon to mean that ve- 
niremen to hear evidence on the issues of 
guilt and sentence may be excused for 
cause only if they state that they would 
automatically vote against imposition of 
the death penalty, regardless of the evi- 
dence at trial. Jurors having scruples 
against capital punishment but stating 
that they would consider imposition of the 
death penalty depending upon the evi- 
dence in the case cannot be excluded. 

In Grigsby v. Mabry, 637 F.2d 525 (8th 
Cir. 1980) {Grigsby- 1 ) the court reviewed 
the order of an Arkansas federal district 
court requiring state courts to grant ap- 
pellant an evidentiary hearing on his 
claim that determination of his guilt by a 
"death-qualified" jury deprived him of 
trial by a fair and impartial jury. The 
district court had held that the state trial 
court had abused its discretion in denying 
appellant a continuance in order to gather 
evidence to show that "death-qualified" 
juries are prone to convict. The Court of 
Appeals remanded the case to the district 



court for an evidentiary hearing. In so 
doing, the Court of Appeals stated: 

The record demonstrates that 
Grigsby did not receive a full and fair 
evidentiary hearing in state court on 
three factual issues: (1) whether 
death-qualified jurors are more likely 
to convict than jurors selected with- 
out regard for their views on the 
death penalty, (2) whether death- 
qualified jurors are more likely to 
convict of a higher degree of murder 
than jurors selected without regard 
for their death penalty views, and (3) 
whether the jurors in this case were 
in fact death-qualified. These ques- 
tions must be answered because if they 
are answered in the affirmative, 
Grigsby has made a case that his 
constitutional rights have been vio- 
lated and he would be entitled to a 
new trial. 

Id. at 527 (emphasis added). 

The Eighth Circuit Court of Appeals 
thus seemingly held that a jury composed 
of death-qualified jurors is unconstitu- 
tional under Witherspoon, supra, if the 
death qualification process produces a 
jury more likely to convict than one se- 
lected without regard to the members' 
views on the death penalty. As pointed out 
in Rector v. State, 280 Ark. 385, 659 
S.W.2d 168 (1983) the circuits are divided 
on this question. The Seventh Circuit de- 
clined to reach a conclusion on this ques- 
tion on grounds that available studies still 
require speculation and are inconclusive. 
United States ex rel. Clark v. Fike, 538 
F.2d 750 (7th Cir. 1976). On the other 
hand, in Spinkellink v. Wainwright, 578 
F.2d 582 (5th Cir. 1978), the Fifth Circuit 
approved capital convictions imposed by 
death-qualified juries, assuming without 
deciding that they are more prone to con- 
vict than nondeath-qualified juries. The 
Spinkellink decision was recently followed 
in Smith v. Balkom, 660 F.2d 573 (5th Cir. 
1981) where the court opined that "the 
logical converse of the proposition that 
death-qualified jurors are conviction 
prone is that nondeath-qualified jurors 
are acquittal prone, not that they are 
neutral." Id. at 579. 

In any event, pursuant to the mandate 
of the Court of Appeals, Grigsby v. Mabry, 
569 F. Supp. 1273 (D.C.E.D. Ark. 1983) 
(Grigsby-2) was decided on August 5, 
1983. In a voluminous opinion, the federal 
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district court found that Arkansas's death- 
qualification process was unconstitutional 
under the Sixth and Fourteenth Amend- 
ments to the Federal Constitution in de- 
nying an accused a trial by a jury repre- 
sentative of a cross-section of the 
community and in creating juries that are 
conviction-prone. Grigsby-2 at 1275. 

The Grigsby-2 court found that Ark. 
Stat. Ann. § 43-1920 (Repl. 1977) [§ 16- 
33-304] was for more than a century in- 
terpreted to permit a venireman in a cap- 
ital case to be challenged for cause only if 
he could under no circumstances find the 
defendant guilty because of his views on 
the death penalty. The district court noted 
that if Atkins v. State, 16 Ark. 568 (1855) 
and successor cases interpreting § 43- 
1920 had been followed by Arkansas 
courts petitioners would have prevailed 
on their contentions in the state courts. 

Relying on cases such as Davis v. State, 
246 Ark. 838, 440 S.W.2d 244 (1969), the 
district court went on to find that Arkan- 
sas law was reinterpreted as a result of 
the decision in Witherspoon, supra, with 
the result that potential jurors were per- 
mitted to be challenged for cause as inel- 
igible to determine the accused's guilt if 
they were opposed to imposition of the 
penalty sought — death — regardless of 
whether the veniremen's views on the 
death penalty would preclude them from 
finding the defendant guilty. Id. at 1314- 
19. Finding that Arkansas's exclusion pro- 
cess could not be justified, the court pro- 
posed a bifurcated system under which 
separate juries would determine guilt and 
sentence, with death qualification being 
permissible only in selection of the sen- 
tencing jury. The Arkansas Supreme 
Court had previously rejected suggestions 
that this procedure was required, while 
noting that Grigsby-1 was pending on 
remand. Lasley v. State, 274 Ark. 352, 625 
S.W. 2d 466 (1981). 

Two months after Grigsby-2 was de- 
cided, the Arkansas Supreme Court de- 
cided Rector v. State, 280 Ark. 385, 659 
S.W. 2d 168 (1983) in which it took issue 
with the district court's analysis of Arkan- 
sas law. The Court pointed out that when 
§ 43-1920 [§ 16-33-304] was enacted, the 
death penalty was mandatory upon con- 
viction of a capital offense, so that exclu- 
sion of a venireman implacably opposed to 
the death penalty was necessary if the 
judicial process was not to be thwarted. 



The Court approved death qualification of 
veniremen, Rector went on to state, not as 
a result of Witherspoon but as a result of a 
1915 statute providing life imprisonment 
as a permissible alternative sentence in 
all capital cases. Ark. Stat. Ann. § 43- 
2153 [superseded]. See Needham v. State, 
215 Ark. 935, 224 S.W.2d 785 (1949). 

The Rector Court then went on to ana- 
lyze the district court's findings and as- 
sumptions in Grigsby-2. In regard to 
whether "conviction-prone juries are for 
that reason unconstitutional", the Court 
adopted the Spinkellink court's assump- 
tion that death-qualified jurors are more 
prone to convict. The Rector Court then 
opined that "we cannot regard conviction- 
proneness either as inherently wrong or 
as destructive of the juror's impartiality," 
Rector at 393, 659 S.W.2d at 172, and went 
on to find that the Grigsby-2 successive 
jury proposal was unacceptable on a num- 
ber of grounds. In so finding, the Rector 
Court stated: 

Our second reason for disagreeing 
with the Grigsby conclusion is a prac- 
tical one: A jury system that has 
served its purpose admirably 
throughout the nation's history ought 
not to be twisted out of shape for the 
benefit of those persons least entitled 
to special favors. 

Rector at 395, 659 S.W. 2d at 173. 

When one takes into account that the 
Court is here describing procedures to be 
followed in trials of defendants who are 
presumed innocent, this rationale is ques- 
tionable. An unsophisticated observer 
might infer that the Court is opining that 
as a threshold matter persons accused of 
capital offenses are, ipso facto, "least en- 
titled to special favors," even though no 
finding of guilt has been made. See the 
concurring opinion of Justice Purtle. Re- 
jecting the Grigsby-2 court's holdings, 
Rector affirmed appellant's conviction of 
capital murder and the death penalty im- 
posed. 

The Eighth Circuit Court of Appeals 
held that a capital jury, with all persons 
unable or unwilling to consider or impose 
the death penalty excluded, is conviction 
prone and does not represent a cross- 
section of the community. Grigsby v. 
Mabry, 758 F.2d 226 (8th Cir. 1985). Such 
a jury was found not to meet sixth amend- 
ment standards. The lower court's order 
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that separates juries be impaneled to de- 
termine guilt and sentence was vacated, 
the means of compliance being reserved to 
the state. 

Finally, as indicated above, Grigsby v. 
Mabry was reversed by the United States 
Supreme Court sub nom. Lockhart v. 
McCree. 

Standard to Be Used by Trial Court to 
Determine Whether Juror is Excludable 
for Cause 

In deciding to excuse for cause a juror 
having scruples against the death penalty, 
the trial court should consider "whether 
the juror's views would prevent or sub- 
stantially impair the performance of his 
duties as a juror in accordance with his 
instructions and oath." Williams v. State, 
288 Ark. 444, 705 S.W.2d 888 (1986), cit- 
ing Wainwright v. Witt, 469 U.S. 412, 83 L. 
Ed. 2d 841 (1985). The Arkansas Supreme 
Court rejected appellant's contentions 
that the trial court should have inquired if 
the scrupled jurors in question could have 
set aside their convictions in determining 
the guilt or innocence of appellant before 
the trial's sentencing phase. 

Sentencing: Constitutionality of Sen- 
tences; Review by Supreme Court 
The Court has held that imposition of a 
sentence within statutory limits is not 
cruel and unusual punishment. Wilson v. 
State, 271 Ark. 682, 611 S.W.2d 739 
(1981). Neither a sentence of death, 
Collins v. State, 261 Ark. 195, 548 S.W.2d 
106 (1977), nor one of life imprisonment 
without parole, McCree u. State, 266 Ark. 
465, 585 S.W.2d 938 (1979), violates the 
Eighth Amendment to the federal consti- 
tution. For a discussion of the evolution of 
Arkansas law on when the Court will 
reduce or modify a sentence, see supple- 
mentary commentary to § 5-4-401. Gen- 
erally speaking, the Arkansas Supreme 
Court compares sentences in capital cases 
and reduces sentences produced, for in- 
stance, by passion or prejudice. See, Giles 
v. State, 261 Ark. 413, 549 S.W.2d 479, 
cert, denied, 434 U.S. 894 (1977) where 
the Court reduced from death to life im- 
prisonment without parole the sentence of 
a mentally deficient defendant where the 
jury failed to find this a mitigating factor. 
Compare, Rector v. State, 280 Ark. 385, 
659 S.W.2d 168 (1983) (mental deficiency 
arising after offense as result of suicide 



attempt did not justify reduction of death 
sentence). See also, e.g., Henry v. State, 
218 Ark. 478, 647 S.W. 2d 419 (1983); 
Perry v. State, 277 Ark. 357, 642 S.W.2d 
865 (1982); Sumlin v. State, 273 Ark. 185, 
617 S.W.2d 372 (1981). 

In Clines v. State, 280 Ark. 77, 656 
S.W.2d 684 (1983), the court stated: 

In Collins v. State, 261 Ark. 195, 548 
S.W.2d 106 (1977), we noted the 
power of the trial court to reduce a 
death sentence to life imprisonment 
and in that opinion we committed this 
court to a policy of comparative re- 
view, by examining the death penalty 
in every case on a comparable basis. 
We have demonstrated our readiness 
to modify the death sentence where it 
is imposed capriciously (see Sumlin v. 
State, 273 Ark. 185, 617 S.W.2d 372 
1981), or where the culpability of co- 
felons is disproportionate (see Henry 
v. State, 278 Ark. 478, 647 S.W.2d 419 
(1983), or where death is unduly 
harsh under the circumstances (Neal 
v. State, 274 Ark. 217, 623 S.W.2d 191 
(1981) and Giles v. State, 261 Ark. 
413, 549 S.W.2d 479 (1977)). 

Id. at 84-85, 656 S.W.2d at 687. 

See also, Collins u. State, 280 Ark. 312, 
657 S.W.2d 546 (1983) for an exhaustive 
enumeration of cases where death sen- 
tences were vacated as inappropriate. 

The United States Supreme Court has 
recently decided that the Eighth Amend- 
ment to the Federal Constitution does not 
require a state appellate court to compare 
the sentence of the appellant with penal- 
ties imposed in other similar cases before 
it affirms a death sentence. Pulley v. Har- 
ris, 465 U.S. 37 (1984). It remains to be 
seen whether the Arkansas Supreme 
Court will continue its policy of propor- 
tionality review in cases where the death 
penalty has been imposed. To date the 
Court has continued this practice, but the 
Chief Justice has suggested that it be 
abandoned. Pruett v. State, 282 Ark. 304, 
669 S.W. 2d 186 (1984). 

For sentencing procedures on remand 
due to reversal based upon error in the 
original sentencing phase of trial, see § 5- 
4-616. 

Sentencing of Multiple Defendants 

Though a unanimous Court in Rector, 
supra, criticized the federal district court's 
proposal entailing the empaneling of sep- 
arate juries for the trial and sentencing 
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phases of a capital case, the Court is not of 
one mind on the related subject of 
whether the same sentencing jury should 
be permitted to set punishment of more 



than one defendant where several defen- 
dants are jointly tried. See Justice 
Dudley's dissent in Clines v. State, 280 
Ark. 77, 656 S.W.2d 684 (1983). 



Original Commentary to § 5-4-603 



Section 5-4-603 is essentially a restate- 
ment of prior authority previously codified 
as Ark. Stat. Ann. § 41-47 10(d)-(f) (Supp. 
1973) with minor revisions designed to 
clearly outline the jury's decisional pro- 
cess and allocate the burden of proof dur- 
ing the second phase of a capital trial. 
Sections 41-4710(d)(i) and (e)(i) required 
the jury to find "that sufficient aggravat- 
ing circumstances exist[ed] beyond a rea- 
sonable doubt to justify a sentence of 
death." Section 5-4-603 establishes a pro- 
cedure pursuant to which the jury must 
ascertain whether aggravating circum- 
stances (1) exist, (2) outweigh mitigating 
circumstances, and (3) justify a death sen- 
tence, all beyond a reasonable doubt. Prior 
law was ambiguous as to the burden of 
proof with regard to mitigating circum- 
stances, providing only that the jury had 
to determine whether sufficient mitigat- 
ing circumstances existed to outweigh the 
aggravating circumstances or to justify a 
sentence to life imprisonment without pa- 
role. See prior authority formerly codified 
as Ark. Stat. Ann. §§ 41-47 10(d)(ii) and 



(e)(ii). The Code makes it clear that a 
sentence of death is authorized only if the 
jury finds beyond a reasonable doubt that 
the aggravating circumstances outweigh 
the mitigating circumstances. 

In addition, pursuant to Act 474 of 1977, 
the introductory language of subsection 
(a) has been modified to require a jury to 
return a death sentence upon making all 
findings necessary to do so. This amend- 
ment was suggested by the constitutional 
prohibition of permitting juries unbridled 
sentencing discretion in capital cases. Un- 
der previous law a jury making all neces- 
sary findings for imposition of the death 
penalty could nevertheless return a lesser 
sentence, creating room for argument that 
this provision permitted the kind of dis- 
crimination condemned by recent deci- 
sions of the United States Supreme Court. 

The language of subsection (a)(2) has 
also been amended by Act 474 to make it 
clear that before a jury may return a 
death sentence it must find that aggravat- 
ing circumstances outweigh all mitigating 
circumstances. 



1988 Supplementary Commentary to § 5-4-603 



Act 474 of 1977 amended the introduc- 
tory language of § 5-4-603(a) to require 
that a jury impose a sentence of death 
upon making all findings required to do 
so. See commentary to § 5-4-603. The 
trial judge does not act under the same 
mandate. The Arkansas Supreme Court 
has pointed out that "the trial judge is not 
required to impose the death penalty in 
every case in which the jury verdict pre- 
scribes it. . . . The trial court has the 
power, in its discretion to reduce a death 
sentence to life imprisonment, or to grant 
a new trial." Collins v. State, 261 Ark. 195, 
206-07, 548 S.W. 2d 106, 113 (1977) (inter- 
preting the pre-Code version of § 43-2301 
(Repl. 1977) [§ 16-90-105]). 

This discretionary authority was re- 
cently re-emphasized in Clines v. State, 
280 Ark. 77, 84-85, 656 S.W. 2d 684, 687 
(1983) (interpreting § 5-4-602 et seq.) 



See AMCI 1509. 

Harmless Error Review 

Act 412 of 1987 amended § 5-4-603 to 
add new subsections (d) and (e). The 
amendments were apparently a response 
to cases such as Williams v. State, 274 
Ark. 9, 621 S.W.2d 686 (1981), cert, de- 
nied, 459 U.S. 1042 (1982) in which the 
Arkansas Supreme Court held that where 
one of three aggravating circumstances 
found by a jury imposing a death penalty 
was erroneous, the Court would not con- 
clude that the jury would have imposed 
the death penalty had it found that only 
two aggravating circumstances existed, 
even though the jury found no mitigating 
circumstances. The Court directed that 
the sentence be reduced to life imprison- 
ment without parole unless the Attorney 
General requested a new trial, lb the 
same effect is Giles v. State, 261 Ark. 413, 
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549 S.W.2d 479, cert, denied, 434 U.S. 894 
(1977). 

Subsequently, the United States Su- 
preme Court decided Zant v. Stephens, 
462 U.S. 862, 77 L. Ed. 2d 235 (1983). The 
Court held that a Georgia death sentence 
was not constitutionally invalid even 
though one of the three aggravating cir- 
cumstances found to exist by the jury 
imposing the death penalty was subse- 
quently invalidated. The Court rejected 
defendant's argument that his conviction 
should be set aside on the grounds relied 
upon by the Arkansas Court in Williams. 
In Georgia, the jury is not required by law 
to balance aggravating circumstances 
against mitigating circumstances. In re- 
jecting defendant's contentions, the Court 
in Zant pointed out that reversal was not 
required on Williams grounds because the 
Arkansas statute required that the jury 
find at least one aggravating circum- 
stance and weigh it against mitigating 
circumstances to determine whether the 
death penalty should be imposed. Zant at 
873, 77 L. Ed. 2d at 247. The implication 
of Zant is that the Williams case was 
correctly decided since the Arkansas Su- 
preme Court, on the record before it, was 
unable to determine whether the jury 
would have imposed the death penalty 
had it found that only two aggravating 
circumstances existed, since, regardless of 
whether mitigating circumstances ex- 
isted, in order to impose the death penalty 
the jury had to conclude that aggravating 
circumstances not only existed but, fur- 



ther, that they justified a sentence of 
death. See § 5-4-603(a)(3). 

Shortly thereafter, Barclay v. Florida, 
463 U.S. 939, 77 L. Ed. 2d 1134 (1983) was 
decided. The United States Supreme 
Court held that a death sentence was 
valid even though the trial judge imposing 
sentence erroneously considered improper 
aggravating circumstances. The convic- 
tion was saved because the Florida Su- 
preme Court applied a harmless-error 
analysis, determined that the trial court 
properly found no mitigating circum- 
stances, and found that the death sen- 
tence was supported by the remaining 
aggravating circumstances. 

New subsections (d) and (e) are aimed 
at establishing a Barclay-type constitu- 
tionally adequate harmless error review 
procedure. They are not instructive on 
how the Arkansas Supreme Court is to 
reach the conclusion that a jury's decision 
would have been the same had the facts 
been other than the jury supposed. The 
Court could decide that aggravating cir- 
cumstances remaining after additional 
circumstances have been invalidated 
would, in the abstract, justify a sentence 
of death in the sense that a jury verdict to 
this effect would be unassailable. But it is 
difficult to see how enactment of subsec- 
tions (d) and (e) place the Court in a better 
position to speculate about what a jury 
would have done under different circum- 
stances. See commentary to § 5-4-604, 
Error as to Aggravating Circumstance: 
Harmless Error Review, infra. 



Original Commentary to § 5-4-604 



Section 5-4-604 was extensively 
amended by Act 474 of 1977. What was 
Code section 5-4-604(1) has been re- 
drafted and divided into two subsections 
to comply with the apparent intent of the 
General Assembly enacting the first ver- 
sion of this subsection, which was for- 
merly found at Ark. Stat. Ann. § 41-4712 
(Supp. 1973). The legislative intent under- 
lying this first version was evidently de- 
terrence of killings by incarcerated pris- 
oners and escapees. The language of the 
1973 Act read: 

"(a) The capital felony was committed 
by a person under sentence of imprison- 
ment." 

The original Code version — § 43-1303(1) 
[5-4-604(1)1 — read: 



"(1) The capital murder was committed 
by a person subject to imprisonment, sus- 
pension, or probation as a result of being 
found guilty of a felony." 

Viewed in retrospect, the original Code 
language was clearly too broad, as is ap- 
parent from the following hypothetical. A 
and B are found guilty of forgery. A gets 
three years' imprisonment, flattens the 
sentence, and is released. B gets five 
years' probation. Both commit capital 
murders four years from the date of the 
finding of guilt of forgery. Why should 
probationer B receive harsher treatment 
than A, who is not subject to any supervi- 
sion — particularly since B's probation 
status may indicate mitigating circum- 
stances not present in A's case? 
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Additionally, the original Code version 
of § 41-1303(1) [5-4-604(1)] was at cross- 
purposes with its companion subsection 
41-1303(2) [5-4-604(2)1 which read: 

"(2) The defendant was previously con- 
victed of another capital murder or of a 
felony involving the use or threat of vio- 
lence to the person." 

In other words, § 41-1303(1) [5-4- 
604(1)] permitted proof of conviction of a 
non-violent felony as an aggravating cir- 
cumstance, while § 41-1303(2) [5-4- 
604(2)1 was clearly intended to restrict 
proof of aggravating circumstances to con- 
victions of felonies involving violence. 

What was § 41-1303(2) [5-4-604(2)] ap- 
pears in amended form as § 41-1303(3) 
[5-4-604(3)] and has been modified in two 
ways. First, the prosecution need no 



longer prove that the defendant was pre- 
viously convicted of another offense. The 
prosecution may establish an aggravating 
circumstance through proof that the de- 
fendant previously committed another 
specified type of offense. Second, in order 
to reach defendants who have previously 
committed crimes posing danger to the 
safety of persons but not involving "the 
use of threat or violence," the subsection 
has been amended to permit proof of an 
aggravating circumstance through proof 
of a crime that has an element "creating a 
substantial risk of death or serious phys- 
ical injury to another person." 

The remaining subsections, §§ 5-4- 
604(4)-(7), are virtual verbatim renditions 
of prior authority formerly found at § 41- 
4711 (Supp. 1973). 



1988 Supplementary Commentary to § 5-4-604 



Proof of Aggravating Circumstances 

The aggravating circumstances defined 
by § 5-4-604(3) (commission of previous 
violent felony) may be proved by the un- 
corroborated testimony of an accomplice 
to the previous offense, the Court's rea- 
soning being that the corroboration re- 
quired by Ark. Stat. Ann. § 16-89-111 
(Repl. 1977) prevents only con viction of an 
offense based upon such testimony, not 
proof that the defendant committed the 
offense for purposes of sentencing. Clines 
v. State, 280 Ark. 77, 91-92, 656 S.W.2d 
684 (1983). 

Aggravating Circumstances: Standard of 

Review 

In order to impose the death penalty the 
jury must, among other things, return a 
finding under § 5-4-603(a)(l) that "aggra- 
vating circumstances exist beyond a rea- 
sonable doubt." See, Miller v. State, 280 
Ark. 551, 660 S.W. 2d 163 (1983). In Miller 
v. State, 269 Ark. 341, 605 S.W.2d 430 
(1980) the Court stated: 

We do not consider the jury's findings 
as separate little verdicts, and we do 
not require the same degree of proof to 
sustain a jury finding that an aggra- 
vating or mitigating circumstance ex- 
ists as we would require to sustain a 
conviction if that circumstance was a 
separate crime. 

Id. at 355, 605 S.W.2d at 439 (emphasis 
added). 



The Court thus established a different, 
but unstated, standard of review to be met 
by the State on review in regard to aggra- 
vating circumstances. Though the lan- 
guage above does not explicitly state that 
the Court will sustain a conviction based 
upon an aggravating circumstance not 
supported by substantial evidence, the 
dissent so interpreted it, Miller at 358-A, 
605 S.W.2d at 441, pointing out that any 
lesser standard failed to satisfy constitu- 
tional requirements: 

I cannot accept the approach of the 
majority in its substituted opinion 
that somehow we should not require 
the same test for substantial evidence 
to sustain a jury finding of an aggra- 
vating circumstance. . . . The posi- 
tion taken by the majority to treat the 
jury's finding of the existence of an 
aggravating circumstance as some- 
thing other than a "separate little 
verdict", which may be supported by 
evidence less than substantial, ac- 
cording to the usual tests, simply does 
not satisfy the requirements for a 
constitutionally imposed death pen- 
alty. 

Id. at 358-A, 605 S.W.2d at 441. (Dissent 

of Fogleman, C.J.) 

The dissent concluded that meaningful 
appellate review found to exist in Collins 
v. State, 261 Ark. 195, 548 S.W.2d 106, 
cert, denied, 434 U.S. 878 (1977) and Neal 
v. State, 261 Ark. 336, 548 S.W.2d 135, 
cert, denied, 434 U.S. 878 (1977) and re- 



152 



CRIMINAL CODE 



quired by United States Supreme Court 
decisions could not be conducted under 
the majority opinion in Miller. 

Shortly thereafter, though, in Williams 
v. State, 274 Ark. 9, 621 S.W.2d 686 
(1981), the Court used language that 
might be interpreted to have reinstated 
the "substantial evidence" standard of re- 
view when it found, in regard to a bur- 
glary conviction admitted for the jury's 
consideration, that "the jury had no sub- 
stantial basis for finding this particular 
aggravating circumstance. ..." Williams, 
supra at 12, 621 S.W.2d at 687 (emphasis 
added), citing Miller, supra. But in Clines 
v. State, 280 Ark. 77, 92, 656 S.W.2d 684, 
691 (1983), affirming a conviction of capi- 
tal murder, the court stated: 

In Miller v. State, supra, we held that 
the same degree of proof is not re- 
quired to sustain a finding that an 
aggravating or mitigating circum- 
stance exists, as would be required to 
sustain a conviction if that circum- 
stance was a separate crime. (Miller 
at p. 355). We said that if there was 
evidence of an aggravating or mitigat- 
ing circumstance, however slight, it is 
sufficient to submit that issue to the 
jury. 

Thus, in the sentencing phase it takes less 
evidence to get an issue to the jury. But 
see § 5-4-602(4). And on review the Su- 
preme Court weighs such evidence using a 
standard requiring less probative value 
than the "substantial evidence" rule. 

The most recent in the line of cases 
bearing on the standard of appellate re- 
view of evidence supporting aggravating 
or mitigating circumstances and the 
quantum of proof necessary to support 
admission of an aggravating or mitigating 
circumstance is Miller v. State, 280 Ark. 
551, 660 S.W.2d 163 (1983), where the 
prosecution attempted to show aggravat- 
ing circumstances by proof that the defen- 
dant had committed (but was not con- 
victed of) other violent offenses. In finding 
that the State had not met its burden of 
proof, the Court stated: 

"So it is clear the State can proceed as 
it did in this case. But when it at- 
tempts to prove another unrelated 
crime, without having evidence of a 
conviction, it does so at some risk and 
the trial court must prevent prejudi- 
cial evidence from reaching the jury 
.... The jury in this case heard 



evidence that merely amounted to an 
accusation that Miller had committed 
two other crimes — not substantial 
evidence he did so. 

Id. at 554, 660 S.W.2d at 165. 

Justice Hays, concurring, took excep- 
tion to the language above quoted and 
pointed out that the Court has "said cate- 
gorically that we do not require the same 
degree of proof that an aggravating or 
mitigating circumstance exists as would 
be required to sustain a conviction, and if 
there is any evidence of aggravating or 
mitigating circumstances, however slight, 
the matter should be submitted to the 
jury." Id. at 559, 660 S.W.2d at 167-68, 
citing Miller v. State, 269 Ark. 341, 605 
S.W.2d 430 (1980). 

Aggravating and Mitigating Circum- 
stances: Submission to Jury 
In Miller v. State, 269 Ark. 341, 605 
S.W.2d 430 (1980), the Court adopted the 
following procedure in regard to instruct- 
ing the jury on aggravation and mitiga- 
tion: 

As the statute does not indicate oth- 
erwise, the circuit judges of the state 
have been submitting to the jury in 
capital murder cases all seven of the 
enumerated aggravating circum- 
stances and all six of the enumerated 
mitigating circumstances, regardless 
of the inapplicability of some of them. 
Ark. Stat. Ann. § 41-1303 (Repl. 
1977) [§ 5-4-604]. The practice was 
perhaps also bolstered by our Com- 
mittee on Criminal Jury Instructions, 
because none of the aggravating or 
mitigating circumstances are brack- 
eted in the model instruction, to indi- 
cate they might be omitted. We think 
it a better practice, and less confusing 
to the jury, for the circuit judge to 
omit from submission any aggravat- 
ing or mitigating circumstances that 
are completely unsupported by any 
evidence, and we take this opportu- 
nity to direct the circuit judges of 
Arkansas to hereafter allow this al- 
ternate procedure. If there is any ev- 
idence of the aggravating or mitigat- 
ing circumstances, however slight, 
the matter should be submitted to the 
jury. 

Id. at 354, 605 S.W.2d at 438. 
Also, see AMCI 1509. 

Error as to Aggravating Circumstance: 
Harmless Error Review 
See supplementary commentary to § 5- 
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4-603 discussing statutory amendments 
that may supersede cases such as Wil- 
liams v. State, infra, by resolving the 
invalid aggravating circumstance prob- 
lem. 

In Williams v. State, 274 Ark. 9, 621 
S.W.2d 686 (1981), the Court reduced a 
death sentence to life imprisonment with- 
out parole because the trial court permit- 
ted the jury to consider a previous bur- 
glary conviction where there was no 
evidence that it involved violence or phys- 
ical injury as required by § 5-4-604. More- 
over, though the jury found three aggra- 
vating circumstances — one being based 
upon the burglary conviction — and no 
mitigating ones, the Court was unwilling 
to speculate about what the jury might 
have done had it found only two aggravat- 
ing circumstances, since under § 5-4- 
603(a)(3) the jury must find that the ag- 
gravating circumstances "justify a 
sentence of death beyond a reasonable 
doubt." But see Henderson v. State, 281 
Ark. 406, 664 S.W.2d 451 (1984), where 
the Court dismissed a petition under Ark. 
P. Crim. P. 37, stating: 

We do not find that counsel was inef- 
fective in failing to raise the issue of 
petitioner's mental state in 1963. 
Even if the two robbery convictions 
were obtained while petitioner was 
suffering from psychosis, the failure 
of an aggravating circumstance does 
not invalidate a death sentence that is 
otherwise adequately supported by 
other proof of aggravating circum- 
stances. See Zant v. Stephens, 462 
U.S. 862, 103 S.Ct. 2733, 77 L.Ed. 2d 
235 (1983). 

281 Ark. at 410, 664 S.W.2d at 454. 

Williams, supra, must also be read in 
conjunction with Ford v. State, 276 Ark. 
98, 633 S.W.2d 3, cert, denied, — U.S. — , 
103 S. Ct. 389 (1982), where the trial court 
allowed into evidence during the penalty 
phase of the trial proof of convictions of 
larceny, burglary, and receiving stolen 
property. This was found not to be preju- 
dicial error because the jury found neither 
that appellant had committed prior felo- 
nies involving violence or the risk of injury 
as an aggravating circumstance nor that 
he had no significant history of prior crim- 
inal activity as a mitigating circumstance. 
Also, because it was undisputed that at 
the time the crime was committed appel- 



lant had escaped from prison where he 
was serving sentences for felony convic- 
tions, the Court, relying upon Miller, su- 
pra, found that the trial court should have 
omitted in its instructions on mitigation 
the circumstances relating to lack of prior 
criminal history, thus obviating the 
State's contention that admission of the 
improper felony convictions was neces- 
sary in anticipation of an effort by defen- 
dant to show a lack of such history in 
mitigation. 

Justices Marshall and Brennan dis- 
sented from the United States Supreme 
Court's denial of certiorari, observing that 
"the State's use of petitioner's criminal 
record injected an extraneous factor into 
the capital sentencing proceeding. "Ford v. 
Arkansas, — U.S. — , 103 S. Ct. 389 
(1982). The justices went on to "reject this 
cavalier use of the harmless error doc- 
trine," Id. at — , 103 S. Ct. at 390, and 
found that "there is certainly no basis for 
concluding beyond a reasonable doubt 
that the jury would have sentenced peti- 
tioner to death had it not been informed of 
his prior convictions." Id. at — , 103 S. Ct. 
at 390. 

When the defendant is charged with 
being an habitual offender and evidence 
relating to both violent and non-violent 
felonies is introduced in the sentencing 
phase of the trial, the trial court must 
clearly instruct the jury that only the 
offenses qualifying under § 5-4-604(2) 
may be considered in determining 
whether aggravating circumstances exist. 
Hill v. State, 275 Ark. 71, 87-88, 628 
S.W2d 285, 292, cert, denied, 459 U.S. 882 
(1982), A.R.Cr. P. Rule 37 petition denied, 
278 Ark. 194, 644 S.W2d 282 (1983). 

What Constitutes Felony Involving Vio- 
lence: Proof Required 
In Hill v. State, 278 Ark. 194, 644 
S.W2d 282 (1983), evidence of convictions 
of first degree robbery and robbery with a 
firearm were admitted as aggravating cir- 
cumstances. Appellant argued that this 
was error since the State offered no proof 
showing that the crimes involved a threat 
or risk of violence. The Court rejected this 
argument thusly: 

There is no requirement that the 
State try the prior felony convictions 
a second time or that it present evi- 
dence that an out-of-state conviction 
for robbery had as an element the use 
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or threat of violence. Furthermore, 
inherent in the definition of robbery is 
a threat of violence. 

278 Ark. at 200-01, 644 S.W.2d at 285. 

It also appears that the language of 
§ 5-4-604(3) has been expansively con- 
strued by the Court to include felonies 
actually involving the use or threat of 
violence. Williams v. State, 274 Ark. 9, 621 
S.W. 2d 686 (1981); Ford v. State, 276 Ark. 
98, 633 S.W.2d 3, cert, denied, — U.S. — , 
103 S. Ct. 389 (1982). The phrase "an 
element of which" (§ 5-4-604(3)) has not 
been interpreted by the Court to require 
proof of an "element" as defined by § 5-1- 
102(5). 

"Especially Cruel" Murder 

Subsection (8), a provision common 
among death penalty statutes, was added 
by Act 833 of 1985. It was struck down on 
grounds of vagueness and overbreadth in 
the first case to construe it, Wilson v. 
State, 295 Ark. 682, — S.W.2d — (1988). 
The Court held that subsection (8) did not 
provide a clear standard for distinguish- 
ing between "ordinary" capital murders 
and "especially cruel" ones. 

Aggravating Circumstances: Prior Felony 
Involving Violence: Time and Place Re- 
strictions 

In Hill v. State, 289 Ark. 387, 713 
S.W.2d 233 (1986) the Arkansas Supreme 
Court held that the State could prove as 
aggravating circumstances under § 41- 
1303(3) [§ 5-4-604(3)] that a defendant 
committed "crimes not connected in time 
or place to the killing for which the defen- 
dant has just been convicted," 289 Ark. at 
396, 713 S.W.2d at 237, to satisfy the 
"previously committed" language of sub- 
section (3). The Court went on to say that: 

In this case the crimes used to prove 
an aggravating circumstance involve 
other victims in another place and 
previously in time. Therefore, they 
were properly used as an aggravated 
circumstance. 

Id. at 396, 713 S.W.2d at 237. 

In Parker v. State, 292 Ark. 421, 731 
S.W.2d 756 (1987), the proof showed that 
appellant shot at Cindy Warren moments 
before he entered the house of James and 
Sandra Warren and killed them. The trial 
court permitted the State to show the 
shooting involving Cindy Warren as an 



aggravating circumstance under subsec- 
tion (3). The Arkansas Supreme Court 
reversed, holding that "the shooting at 
Cindy Warren was so closely connected in 
both time and place that it did not present 
a portrait of the defendant as having pre- 
viously demonstrated a character for vio- 
lent crimes or a history for committing 
such crimes." Parker at 428, 731 S.W.2d at 
759. Justice Glaze, joined by Justice Hays, 
dissented, observing that the Court's re- 
strictive reading of subsection (3) to apply 
"to crimes not connected in time or place 
to the killing for which defendant has just 
been convicted . . . engrafts a restriction of 
the employment of section (3) that simply 
is not there." Parker at 438, 731 S.W.2d at 
765. From a constitutional law stand- 
point, though not necessarily from a stat- 
utory construction standpoint, the dis- 
sent's position has merit, for the function 
of aggravating circumstance findings is to 
"genuinely narrow the class of persons 
eligible for the death penalty and . . . rea- 
sonably justify the imposition of a more 
severe sentence on the defendant com- 
pared to others found guilty of murder." 
Lowenfield v. Phelps, 484 U.S. — , 98 L. 
Ed. 2d 568, 581 (1988). Proving the Cindy 
Warren incident would arguably perform 
this narrowing function. 

Aggravating Circumstance Duplicating 

Element of Offense 

In 1985 the Eighth Circuit Court of 
Appeals held that the "pecuniary gain" 
aggravating circumstance (§ 5-4-604(6)) 
could not be used to impose the death 
penalty in cases where it would duplicate 
an element of the underlying offense. 
Collins v. Lockhart, 754 F.2d 258 (8th Cir. 
1985), cert, denied, — U.S. — , 88 L. Ed. 2d 
475 (1985) (use of aggravating circum- 
stance duplicating element of crime un- 
derlying capital murder conviction vio- 
lates Eighth Amendment to Federal 
Constitution in capital case by failing to 
genuinely narrow class of persons eligible 
for death penalty). To the same effect are 
Woodard v. Sargent, 806 F.2d 153 (8th Cir. 
1986); Ruiz v. Lockhart, 806 F.2d 158 (8th 
Cir. 1986). Subsequently, however, in Lo- 
wenfield v. Phelps, 484 U.S. — , 98 L. Ed. 
2d 568 (1988), the United States Supreme 
Court held that while "a capital-sentenc- 
ing scheme must 'genuinely narrow the 
class of persons eligible for the death 
penalty and must reasonably justify the 
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imposition of a more severe sentence on 
the defendant compared to others found 
guilty of murder,'" 484 U.S. at _, 98 L. 
Ed. 2d at 581, the narrowing function may 
be performed by jury findings at either the 
sentencing phase or the guilt phase of the 
trial. Therefore, the fact that an aggravat- 
ing circumstance ("the offender knowingly 
created a risk of death or great bodily 



harm to more than one person)" 484 U.S. 
at _ 98 L. Ed. 2d at 581) duplicated one 
of the elements of the crime in question ("a 
specific intent to kill or to inflict great 
bodily harm upon more than one person") 
484 U.S. at — , 98 L. Ed. 2d at 581 did not 
make the death sentence constitutionally 
infirm in Lowenfield. 



Original Commentary to § 5-4-605 



Section 5-4-605 restates the mitigating 
circumstances previously found in former 
law previously codified as Ark. Stat. Ann. 
§ 41-4712 (Supp. 1973). The introductory 
clause has been altered slightly to clearly 
indicate that the section does not contain 
an exhaustive list of mitigating circum- 
stances. A comparison of the introductory 
clauses of former §§ 41-4711, 4712 sug- 



gests that the legislature probably in- 
tended a similar construction of the latter 
provision. ("Aggravating circumstances 
shall be limited to the following" versus 
"Mitigating circumstances shall be the 
following.") Subsection (6) states a circum- 
stance not presently enumerated. It is 
taken from M.P.C. § 210.6(4)(a). 



1988 Supplementary Commentary to § 5-4-605 



Evidence of Mitigating Circumstances 

Section 5-4-602(4) provides that any 
party may present evidence of a mitigat- 
ing circumstance "regardless of its admis- 
sibility" under the rules of evidence. The 
Court has not construed this statutory 
language literally: 

However, This statute (§ 41-1301(4)) 
[5-4-602(4)] was not designed to cre- 
ate a vehicle for intentional circum- 
vention of the rules of evidence. The 
rules of evidence should be followed 
when possible. In this case the wit- 
ness was available to testify and 
there was no reason for the admission 
of this hearsay testimony. 

Hill v. State, 275 Ark. 71, 86, 628 S.W.2d 
284, 291, cert, denied, 459 U.S. 882 (1982). 
Compare, Hobbs v. State, 273 Ark. 125, 
617 S.W.2d 347 (1981), where the Court 
upheld exclusion of unsworn videotape 
evidence, stating: 

While evidence offered in mitigation 
should not be refused simply because 
it would not be admissible in a trial, 
that does not mean that it does not 
have to have some relevant or proba- 
tive value regarding mitigation. The 
statute tends to relax the requirements 
of admissibility. That relaxation 
would go to perhaps authenticity or in 
the case of testimony, perhaps hear- 
say, either of which might prevent 



admissibility in a trial. That does not 
mean that the General Assembly in- 
tended to totally open the door to any 
and all matters simply because miti- 
gation is the issue. Testimony that is 
offered should be sworn and the State 
should be given an opportunity to 
cross examine unless there are com- 
pelling and valid reasons for not 
meeting those requirements. 

Id. at 140, 617 S.W.2d at 354 (Court's 
emphasis and emphasis added). 
Reading Hobbs and H ill together, hear- 
say testimony about statements made by 
an unavailable witness may be admissi- 
ble, and its exclusion, error. 

In addition, see Titus v. State, 268 Ark. 
9, 593 S.W.2d 164 (1980), where the Court 
found no error in the trial court's refusal 
to admit in the guilt phase of trial evi- 
dence in the form of lay testimony about 
defendant's mental problems. The evi- 
dence was offered in "mitigation." While 
finding no error because no proffer was 
made and because the jury convicted de- 
fendant only of first degree murder, the 
Court hinted that the evidence might 
have been admissible had the trial pro- 
ceeded to a penalty phase, opining that 
"the strict rules of evidence would not 
have governed in the sentencing phase of 
the trial.... "Id. at 13, 593 S.W.2d at 166. 
See, also, Hendrickson v. State, 285 Ark. 
462, 466, 688 S.W.2d 295, 297 (1985). 
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Findings of Mitigating Circumstances — 
Instructions and Verdict Forms Under 
AMCI 

Because § 5-4-603 does not require that 
mitigating circumstances may be consid- 
ered only if unanimously found to exist 
beyond a reasonable doubt, AMCI 1509 is 
specially tailored to disclose, when consid- 
ered with AMCI Form 2, unanimity and 
the probative force of evidence adduced in 
mitigation. The instruction reads in perti- 
nent part: 

If you do unanimously find one or 
more aggravating circumstances, you 
should then complete Form 2, which 
deals with mitigating circumstances. 
Form 2 lists some factors that you may 
consider as mitigating circumstances. 
However, you are not limited to this list. 
You may, in your discretion, find other 
mitigating circumstances. 

Unlike an aggravating circumstance, 
you are not required to be convinced of 
the existence of a mitigating circum- 
stance beyond a reasonable doubt. A 
mitigating circumstance is shown if you 
believe from the evidence that it proba- 
bly existed. 

Form 2 is made up of four parts. Part 
A is a list of mitigating circumstances to 
be checked only if you unanimously 
agree that a particular circumstance 
existed. Part B is a list to be checked 
where some of you think a circumstance 
existed, but all do not agree. Part C is a 
list to reflect circumstances of which 
there may have been some evidence but 
no member of the jury feels that the 
circumstances existed. The last part D 
is to be checked only if the jury con- 
cludes that there is no evidence of mit- 
igating circumstances. 

The findings pursuant to this instruc- 
tion permit the Court to compare sen- 
tences imposed in capital cases. 

Findings Regarding Aggravation and Mit- 
igation: No Res Judicata or Collateral 
Estoppel Effect 

In Ely v. State, 263 Ark. 138, 562 S.W.2d 
605 (1978) the Court reversed a conviction 
of capital murder because the jury's sen- 



tencing phase findings were inconsistent 
with its finding of guilt. Proof of robbery 
was necessary as the basis of the capital 
murder conviction. The Court found that 
there was no substantial evidence to show 
that appellant committed robbery. It went 
on to observe that on the issues of aggra- 
vation and mitigation the jury found that 
the murder was committed by someone 
other than appellant, that the murder was 
not committed for pecuniary gain, and 
that the murder was not committed for 
the purpose of avoiding or preventing ar- 
rest or to escape from custody. These find- 
ings were inconsistent with the finding 
that appellant had committed capital 
murder. For this reason and because of 
the insufficient evidence of robbery, the 
Court reversed the conviction. 

On retrial, collateral estoppel was 
raised as a defense, with appellant argu- 
ing that the previous jury's finding that 
appellant did not kill the victim barred 
the subsequent prosecution for first de- 
gree murder. In Ely v. State, 267 Ark. 613, 
593 S.W.2d 450 (1980) the Supreme Court 
reviewed appellant's subsequent convic- 
tion for first degree murder and, relying 
on § 5-1-113, found that appellant had 
not been previously acquitted of first de- 
gree murder by virtue of his conviction of 
the greater inclusive offense of capital 
murder. The Court went on to point out 
that the elements of the two offenses were 
different and that the previous jury's find- 
ings as to mitigation had no bearing on 
appellant's guilt of the subsequently 
charged different offense. 

Admissibility as Mitigation Evidence, of 
Proof of Conduct After Conviction of 
Capital Felony 

A convicted capital felon is entitled to 
introduce mitigation evidence of events 
happening after the date of the offense 
and, where a new trial is necessitated 
because of an appellate court ruling, be- 
tween the date defendant is convicted at 
the first trial and the date of his subse- 
quent trial. Pickens v. State, 292 Ark. 362, 
730 S.W.2d 230 (1987), relying upon Skip- 
per v. South Carolina, 476 U.S. 1, 90 L. 
Ed. 2d 1 (1986). 
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Original Commentary to § 5-4-606 



Section 5-4-606 is essentially old Ark. 
Stat. Ann. § 41-4707 (Supp. 1973). 



Original Commentary to § 5-4-607 



This section is taken from former au- 
thority previously codified as Ark. Stat. 
Ann. § 41-4714 (Supp. 1973). The proce- 
dures for granting pardons or commuta- 
tions have not been changed. Prior law 
applied the same procedures to reprieves. 
This was unduly restrictive since a re- 
prieve is only a postponement of execution 
and must often be granted on short notice. 
Accordingly, under the Code reprieves are 



governed by the pre-Act 438 body of case 
and decisional law on the subject. See, 
e.g., Ark. Stat. Ann. §§ 43-2617, 43-2621, 
43-2622 (Repl. 1964); § 43-2811 (Supp. 
1973). 

Subsections (b) and (c) were added by 
Act 474 of 1977 and are patterned after 
former authority previously codified as 
§§ 41-4715, 4716 (Supp. 1973). 



Original Commentary to § 5-4-608 



The earlier counterpart of § 5-4-608, 
former Ark. Stat. Ann. § 43-2108.2 (Supp. 
1973), was enacted in 1971 before the 
legislature drew the distinction between 
the sentences of "life imprisonment" and 
"life imprisonment without parole." If in- 
terpreted literally, § 43-2108.2 appeared 
to provide that life imprisonment was the 
maximum sentence that could be imposed 
for a capital offense when the death pen- 
alty was waived. Section 5-4-608 autho- 
rizes the prosecutor to waive the death 
penalty and still seek conviction of a cap- 



ital offense with the resulting mandatory 
sentence of life imprisonment without pa- 
role. See, also, Commentary to § 5-4-602, 
supra. 

It should be noted that the original 
Code language was amended by Act 474 of 
1977. As modified, § 5-4-608 explicitly 
provides for sentencing following a guilty 
plea to a capital felony charge. Former law 
on the subject was ambiguous. See former 
§ 5-4-608. See, also, §§ 43-2108 (Repl. 
1964); 43-2108.1, 2108.2 (Supp. 1975); 
Ark. R. Crim. P. 24.4(e), 31.4 (1976). 



1988 Supplementary Commentary to § 5-4-616 



This section, codifying Act 546 of 1983, 
sets out procedures to be followed after 
remands arising out of sentencing errors 
in death cases. Most importantly, it explic- 
itly approves resentencing by a different 
jury, while retaining the procedures re- 
quired by §§ 5-4-602 to 5-4-605. Before 
enactment of Act 546, where a death sen- 
tence was vacated but the underlying con- 



viction was upheld, on remand the prose- 
cutor was apparently required to choose 
between retrying both guilt and sentenc- 
ing issues or acquiescing in a sentence to 
life imprisonment without parole because 
of the "same jury" requirement of § 5-4- 
602. See Section 3 of Act 546, the emer- 
gency clause. 



1988 Supplementary Commentary to § 5-5-101 



Henry v. State, 280 Ark. 24, 655 S.W.2d 
372 (1983) answered in the negative the 
question whether all money possessed by 
persons engaging in illegal gambling is 
"possessed under circumstances prohib- 
ited by law" under § 5-5-101(b)(l) and is 
subject to seizure. The opinion also points 



out but does not attempt to resolve prob- 
lems arising when currency is claimed to 
be contraband: cash cannot be destroyed, 
and sale at public auction would merely 
result in money being exchanged for 
money. 



158 



CRIMINAL CODE 



Original Commentary to § 5-5-102 



Pre-existing authority respecting dispo- 
sition of seized goods was scattered 
throughout the statutes. See, e.g., Ark. 
Stat. Ann. §§ 41-1809, 41-2009 (Repl. 
1964); 43-2327, 43-2901 et seq. (Repl. 
1964); 47-411, 47-502, 47-523, -47-602 
(Repl. 1964); 48-925 (Repl. 1964); 48-926 
(Supp. 1973), 48-927 (Supp. 1973), 48-929 
(Supp. 1973), 48-936 (Supp. 1973); 82- 
1014 (Supp. 1973), and 82-2105 (Supp. 
1973). 

Section 5-5-101 is not intended to super- 
sede all pre-existing statutory authority. 
Rather, as is apparent from a reading of 
§ 5-5-102, its purpose is to supplement 
present law. Where previously enacted 
ordinances or statutes provide for a par- 
ticular means of disposition, the Code 
sections are inapplicable. 

Section 5-5-101 provides that property 
seized by the police pursuant to arrest, 
search warrant, investigation, etc., must 
be returned to its rightful owner in every 
case except one — where contraband prop- 
erty is owned by a defendant. "Contra- 
band" is denned by § 5-5-101(b) and en- 
compasses, for example, prohibited 
weapons of the type enumerated in § 5- 
73-106. The term "contraband" at common 
law was restricted in meaning to "goods 
exported from or imported into a country 
against its laws." Black's Law Dictionary 
(4th Ed.) at 393. Section 5-5-101(b) pro- 
vides a much more expansive definition to 
the end of making the subject of disposi- 



tion susceptible of concise treatment in 
two sections. The definition of contraband 
has been expanded by Act 474 of 1977 to 
include a new subsection codified as § 5- 
5-101(b)(2). 

As a result of the definition of § 5-5- 
101(b), for the purposes of restoration of 
property an article may be "contraband" 
with respect to one person but not to 
another. For instance, if A steals B's auto- 
mobile and uses it in a bank robbery, the 
car and the proceeds of the offense are 
contraband from the offender's stand- 
point, but the respective owners of the 
automobile and the stolen funds are enti- 
tled to their return. On the other hand, 
under §§ 5-5-101(a) and 5-5-101(b)(l) un- 
lawfully possessed drugs seized pursuant 
to the arrest of their owner-possessor will 
not be returned. 

As a result of the Act 474 amendment 
referred to above, something lawfully 
owned by a defendant — again, for in- 
stance, a car — and used to commit an 
offense falls under the definition and be- 
comes subject to forfeiture. Thus, as is 
readily apparent, § 5-5- 10 1(b)(2) signifi- 
cantly increases the scope of § 5-5-101. 

Subsection (c) mandates destruction of 
contraband articles not capable of lawful 
use. If the article is capable of such use 
subsection (c) refers the reader to subsec- 
tions (e)-(g) which set out procedures for 
sale of property and disposition of monies 
thereby acquired. 



1988 Supplementary Commentary to § 5-5-201 



Act 238 of 1985 added §§ 5-5-201 to 
204. These sections refine the § 5-5-101 
definition of contraband and deal more 
explicitly with seizure and sale of convey- 
ances as well as disposition of the sale 
proceeds. 

The enumeration of subject offenses 
throughout does not include any degree of 



homicide, battery, or assault. Also absent 
are references to kidnapping or sexual 
offenses. If §§ 5-5-201 to 204 are con- 
strued to supersede § 5-5-101 where con- 
veyances are involved, an automobile 
used in a capital murder or a kidnapping 
is no longer subject to seizure under this 
chapter. 



1988 Supplementary Commentary to § 5-5-202 



Act 238 of 1985 added §§ 5-5-201 to 
204. These sections refine the § 5-5-101 
definition of contraband and deal more 
explicitly with seizure and sale of convey- 
ances as well as disposition of the sale 
proceeds. 



The enumeration of subject offenses 
throughout does not include any degree of 
homicide, battery, or assault. Also absent 
are references to kidnapping or sexual 
offenses. If §§ 5-5-201 to 204 are con- 
strued to supersede § 5-5-101 where con- 
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veyances are involved, an automobile 
used in a capital murder or a kidnapping 



is no longer subject to seizure under this 
chapter. 



1988 Supplementary Commentary to § 5-5-203 



Act 238 of 1985 added §§ 5-5-201 to 
204. These sections refine the § 5-5-101 
definition of contraband and deal more 
explicitly with seizure and sale of convey- 
ances as well as disposition of the sale 
proceeds. 

The enumeration of subject offenses 
throughout does not include any degree of 



homicide, battery, or assault. Also absent 
are references to kidnapping or sexual 
offenses. If §§ 5-5-201 to 204 are con- 
strued to supersede § 5-5-101 where con- 
veyances are involved, an automobile 
used in a capital murder or a kidnapping 
is no longer subject to seizure under this 
chapter. 



1988 Supplementary Commentary to § 5-5-204 



Act 238 of 1985 added §§ 5-5-201 to 
204. These sections refine the § 5-5-101 
definition of contraband and deal more 
explicitly with seizure and sale of convey- 
ances as well as disposition of the sale 
proceeds. 

The enumeration of subject offenses 
throughout does not include any degree of 



homicide, battery, or assault. Also absent 
are references to kidnapping or sexual 
offenses. If §§ 5-5-201 to 204 are con- 
strued to supersede § 5-5-101 where con- 
veyances are involved, an automobile 
used in a capital murder or a kidnapping 
is no longer subject to seizure under this 
chapter. 



Original Commentary to § 5-10-101 



Chapter 10 is concerned with the most 
serious kinds of offenses against the per- 
son — those resulting in death. 

At common law, all murder was a capi- 
tal offense. In 1794, Pennsylvania intro- 
duced the novel concept of grading the 
offense by degree in order to differentiate 
capital from non-capital offenses. The vast 
majority of jurisdictions, including Arkan- 
sas, adopted this distinction, as does the 
Code. Such differentiation has not re- 
ceived universal approval. For instance, 
commentators on the subject have re- 
cently argued that degree discrimination 
has lost whatever utility it once had, 
chiefly due to judicial blurring of the con- 
cepts of "premeditation" and "delibera- 
tion," the bases of the distinction. The 
great weight of authority is to the effect 
that both may be accomplished or formed 
instantly, thus rendering illusory any dis- 
tinction between the two degrees of mur- 
der. See, e.g., Green v. State, 51 Ark. 189, 
10 S.W. 266 (1888). The Commission, how- 
ever, felt that degree differentiation based 
on varying culpable mental states re- 
mains an efficacious approach, inasmuch 
as it permits courts, prosecutors, and ju- 
ries to make findings with the maximum 
feasible amount of precision. 



The 1973 Capital Felony Act has been 
incorporated into the Code via this chap- 
ter on homicide and chapter 4 on disposi- 
tion of offenders. Consolidation of Act 
438's substantive provisions with the var- 
ious degrees of homicide is desirable as a 
logical and practical matter because all 
offenses defined by the Act except one 
involve homicides distinguished from 
other kinds of homicidal conduct only by 
manner of commission. The approach 
taken by the Commission will not pre- 
clude further legislative action imposing 
capital liability for other offenses. But the 
Commission felt that any such legislation 
should take the form of authorizing impo- 
sition of the death penalty in the statute 
defining the offense, not creating a sepa- 
rate body of law associating offenses hav- 
ing nothing in common except the punish- 
ment sanctioned for their commission. 
Note also that the unique sentencing pro- 
visions of the Capital Felony Act have 
been relocated and now appear, substan- 
tially in the form in which they were 
originally enacted, in subchapter 6 of 
chapter 4 (Disposition of Offenders) to- 
gether with the provisions relating to pa- 
role, appellate review, commutations, par- 
dons, and reprieves. 
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The initial provision of this subchapter 
carries forward much of the original lan- 
guage of the former capital felony act. 
Section 5- 10- 10 1(a)(1), the felony murder 
provision, is the counterpart of former 
Ark. Stat. Ann. § 41-4702(A) (Supp. 
1973), which provided: 

"The following crimes shall be capital 
felonies punishable as provided in Section 
41-4706 hereof: 

"(A) the unlawful killing of a human 
being when committed by a person en- 
gaged in the perpetration of or in the 
attempt to perpetrate arson, rape, rob- 
bery, burglary, kidnapping, or mass tran- 
sit piracy." 

Under the Code, exposure to capital 
punishment arises under specifically des- 
ignated conditions pursuant to § 5-10- 
101(a)(1). First, the death of a person 
must occur not only generally in the con- 
text of the commission or attempted com- 
mission of one of the enumerated felonies, 
but the killing must take place "in the 
course of and in furtherance of the felony, 
or in immediate flight therefrom." The 
language "immediate flight" is intended to 
put to rest arguments turning on when 
the actual commission of the felony ceases 
and mere avoidance of apprehension com- 
mences. 

Second, the killing must be done under 
"circumstances manifesting extreme in- 
difference to the value of human life." The 
"extreme indifference" language makes it 
clear that proof of an inadvertent killing 
in the course of a felony will not suffice to 
establish liability under § 5-10-101(a)(l). 
Nor, as will be pointed out infra, will it 
support a conviction of first degree mur- 
der. In the absence of this language, a 
conviction entailing punishment by death 
could be based on conduct that would 
otherwise support at most only a convic- 
tion of manslaughter or even negligent 
homicide — for example, where the actor, 
in making his escape, negligently causes 
the death of another in an automobile 
accident occurring several blocks away 
from the scene of the crime. The Code 
formulation resulted from an examination 
of considerations going to the heart of the 
felony murder rule itself: 

"At common law, the 'malice' necessary 
for murder could be found from the fact 
that the offender was engaged in robbery, 
rape, burglary, arson, or other common 
law felony. The effect of the felony-murder 



rule was to permit capital punishment for 
certain unintended and even quite acci- 
dental killings in the commission of 
crimes which of themselves entailed con- 
siderable risk of physical violence. Since 
the common law felonies were themselves 
subject to capital punishment, the impact 
of the common law felony-murder rule 
was not great. As the death penalty for 
these other felonies was eliminated, the 
question arose why a miscreant who en- 
gaged in a non-capital offense should be 
subject to capital punishment for a death 
in respect to which he had no culpability 
or only such culpability as would ordi- 
narily lead to manslaughter rather than 
murder liability." Vol. II, Working Papers, 
at 825. 

To summarize, § 5-10-101(a)(D finds 
the Code adopting a middle ground. Fel- 
ony murder liability entailing exposure to 
capital punishment is retained, even 
though this will in some circumstances 
result in capital liability for conduct that, 
absent commission in a felony context, 
would as a rule be punishable only as 
second degree murder. 

Section 5-10-101 permits imposition of 
capital punishment upon accomplices — 
that is, a defendant may receive a death 
sentence as a result of conduct of another 
party to the crime. Accomplice liability of 
this nature is, however, subject to restric- 
tions imposed via the affirmative defense 
provided by subsection (b), which permits 
an accomplice to escape capital liability by 
proving by a preponderance of the evi- 
dence that he did not commit the killing or 
directly facilitate the homicidal act. In 
other words, an accomplice in the under- 
lying felony is not also an accomplice to 
capital murder unless he solicits, com- 
mands, induces, procures, counsels or aids 
its commission. A somewhat similar affir- 
mative defense is available to the accom- 
plice charged under § 5-10-102. A discus- 
sion of this provision is found in the 
commentary to § 5-10-102, infra. 

Subsection 51-10-101(a)(3) is virtually a 
verbatim restatement of former § 41- 
4702(C) which was directed at: 

"The unlawful killing of a policeman or 
any other law enforcement officer, jailer, 
prison guard or any other prison official, 
fireman, a judge or other court official, 
probation officer, parole officer, military 
personnel, when any such person so killed 
is acting in the line of duty, and when such 
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killing is perpetrated from a premeditated 
design to effect the death of the person 
killed or of any other human being." 

Section 41-4702(0 [Supp. 1973] was 
probably drafted with the intent to re- 
quire a specific purpose to kill, although 
the mental culpability state set out was a 
"premeditated design." The language of 
§ 5- 10- 10 1(a)(3) has made this implicit 
requirement explicit by drawing from the 
terminology of former law to require proof 
of "deliberation" as well as "purpose" to 
effect death. 

Section 5-10-101(a)(3) also provides for 
somewhat broader coverage than did prior 
law. It will be noted that both § 5-10- 
101(a)(3) and former § 41-4702(0 impose 
liability by virtue of the "transferred in- 
tent" theory. Presumably, the draftsmen of 
former § 41-4702(0 proceeded on the 
theory that it is a particularly heinous 
crime to kill a person belonging to one of 
the enumerated classes. Section 5-10- 
101(a)(3) was rephrased to give maximum 
effect to the transferred intent theory by 
allowing imposition of capital punishment 
when any person is killed by an actor 
whose purpose is to cause the death of a 
member of a designated class. As previous 
§ 41-4702(0 read, the converse was the 
case — that is, such punishment was 
permitted only where the actor's purpose 
was to kill any person and his conduct, 
perhaps fortuitously, resulted in the death 
of a member of one of the enumerated 
classes. The Code formulation is more 
likely to produce the deterrent effect orig- 
inally sought to be accomplished by 
former § 41-4702(C). 

Subsection 5- 10- 10 1(a)(4) is the coun- 
terpart of previous § 41-4702(D) [Supp. 
1973] which it has modified to some ex- 
tent. Section 41-4702(D) prohibited the 
following conduct: 

"(D) The unlawful killing of two (2) or 
more human beings when perpetrated 
from a premeditated design in the course 
of the same act to effect the death of the 
persons killed or any other human being." 

Strictly construed, former § 41-4702 
(D) would not have encompassed the kill- 
ing of two or more persons by successive 
gunshots, because the statute required 
that the killings be accomplished by "the 
same act." Additionally, the old formula- 
tion appeared to require that the actor 
engage in the proscribed conduct having 
the same culpable mental state with re- 



spect to the killing of each victim. As a 
result, the earlier language might have 
been interpreted as not applicable to the 
following situation. A shoots into a crowd 
with the premeditated design to kill B 
and, as a result, kills both B and C. Since 
A did not intend to kill C, the criminal 
transaction might have been held not to 
fall within the purview of former § 41- 
4702(D). 

Section 5- 10- 10 1(a)(4) replaces the lan- 
guage "design" with "purpose," the term of 
art used throughout the Code. It further 
alleviates problems pointed out above by 
gearing liability to a premeditated and 
deliberated purpose to kill "any person" 
resulting in the death of "two or more 
persons" in the "course of the same crimi- 
nal episode." 

Section 5-10-101(a)(5) is adapted from 
former § 41-4702(E) [Supp. 1973] which 
proscribed: 

"(E) the unlawful killing of any public 
official or any candidate for public office 
from a premeditated design to effect the 
death of the person killed or of any other 
human being." 

Again, minor shortcomings in the 
former law were remedied by slight revi- 
sion. The language of § 5-10-101(a)(5) 
makes manifest the subsection's applica- 
tion to any person actually holding public 
office, regardless of whether he was 
elected, or appointed to fill a vacancy. As is 
the case with § 5- 10- 10 1(a)(3) and its pre- 
decessor, § 41-4702(0, both § 5-10- 
101(a)(5) and previous § 41-4702(E) im- 
pose liability via the "transferred intent" 
doctrine. As was done with § 5-10- 
101(a)(3), the language of prior § 41- 
4702(E) has been adjusted to create liabil- 
ity based on whom the actor seeks to kill, 
not whom he actually kills. 

Subsection 5-10-101(a)(6) deals with 
the subject addressed by former § 41- 
4702(F) [Supp. 1973]: "(F) the unlawful 
killing of any person by a person who is 
already under sentence of death or of life 
in the penitentiary." 

Section 41-4702(F) grounded liability 
on "unlawful killing." In so doing, it was 
clearly overbroad, since it would have 
permitted imposition of capital punish- 
ment for what would otherwise have been 
negligent homicide, a misdemeanor. For 
example, the old wording encompassed a 
situation where an inmate negligently op- 
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erated some type of machinery with the 
result that a fellow inmate was killed. 

On the other hand, § 5-10-101(a)(6) re- 
quires purposeful conduct attended by 
premeditation and deliberation. It also 
makes allowances for the recently devised 
sentence of life imprisonment without pa- 
role. 

Subsections (7) and (8), punishing the 
parties to a contract murder, are new. 



Similar provisions are found in a number 
of recently enacted statutes of other juris- 
dictions. 

Subsection 5-10-101(c) sets out the pun- 
ishment to be imposed upon conviction 
and refers the reader to subchapter 6, 
dealing with the special trial and sentenc- 
ing procedures that must be adhered to in 
a prosecution under § 5-10-101. 
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Instructions 

See AMCI 1501 et seq. 

Amendments 

Act 341 of 1981 broadens the scope of 
§ 5-10-101(a)(5) by creating capital mur- 
der liability for causing the death of an 
appointed "public office" holder. 

Act 242 of 1987 added subsection (a)(2) 
punishing as capital murder a death 
caused by arson. Arson is denned at § 5- 
38-301 (Supp. 1987). 

Meaning of "In the Course of and in Fur- 
therance of 

For recent developments on what con- 
stitutes conduct "in furtherance of the 
felony" underlying the murder alleged, see 
commentary to § 5-10-102. 

Double Jeopardy 

Double jeopardy questions frequently 
arise in circumstances where defendants 
are charged not only with capital murder 
or attempted capital felony murder, but 
also with other substantive offenses. See, 
e.g., Swaite v. State, 272 Ark. 128, 612 
S.W.2d 307 (1981); Hill v. State, 275 Ark. 
71, 628 S.W.2d 284, cert denied, 459 U.S. 
882 (1982). 

For a thorough discussion of recent de- 
cisions see the supplementary commen- 
tary to § 5-1-110. 

Overlapping Scope of §§ 5-10-101 and 

5-10-102 

Though §§ 5-10-101(a)(l) and 5-10- 
102(a)(1) define capital murder and first 
degree murder in a way permitting an 
accused to be charged under either for the 
same conduct, they are not on that ac- 
count unconstitutionally vague. Cromwell 
v. State, 269 Ark. 104, 598 S.W.2d 733 
(1980). In fact, this statutory scheme may 
inure to the benefit of an accused. Where a 
defendant is charged under § 5-10-101 on 



facts permitting a conviction under § 5- 
10-102, "the jury may refuse consideration 
of the death penalty by returning a guilty 
verdict as to the charge of murder in the 
first degree. ..." Wilson v. State, 271 
Ark. 682, 686, 611 S.W.2d 739, 741 (1981). 
The § 5-10-102(a)(l) reference to "a fel- 
ony" does not limit prosecutions under 
this section to those based upon felonies 
other than the seven enumerated in § 5- 
10- 10 1(a)(1). Cromwell, supra. 

Capital Felony Murder: Aggravated Rob- 
bery as Basis for Conviction 
Though § 5-10-101(a)(l) lists robbery, 
not aggravated robbery, as an offense on 
which a charge of capital murder can be 
predicated, it is clear that aggravated 
robbery can be the basis for a capital 
murder charge. Simpson v. State, 274 Ark. 
188, 623 S.W.2d 200 (1981). 

Prior to the United States Supreme 
Court's decision in Lowenfield v. Phelps, 
484 U.S. _, 98 L. Ed. 2d 568 (1988) the 
Eighth Circuit Court of Appeals had held 
that the aggravating circumstance of pe- 
cuniary gain could not be used in capital 
felony murder cases where the underlying 
offense was robbery, since the gist of ag- 
gravated robbery is itself pecuniary gain 
and, thus, impermissible "double count- 
ing" not narrowing the class of candidates 
for the death penalty would take place. 
Lowenfield overruled these cases and ap- 
proved "double counting." For commen- 
tary on this and other sentencing issues, 
see the supplementary commentary to 
Ark. Code Ann. §§ 5-4-601 to 608. 

Premeditation and Deliberation 

As indicated in the original commentary 
and under pre-Code case law, premedita- 
tion and deliberation may be formed in- 
stantly. Also, as noted in the original com- 
mentary, the distinction between the two 
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tends to become blurred. The distinction 
sometimes vanishes. For example, in Ford 
v. State, 276 Ark. 98, 108, 633 S.W.2d 3, 9, 
cert, denied, _ U.S. _ (1982), the Court 
stated: "The matter of premeditation and 
deliberation, absent a confession, can only 
be proven by circumstantial evidence. 
This state of mind may be formed on the 
spur of a moment." (Emphasis added.) 

Referring to pre-Code cases and the 
original commentary to § 5-10-101, the 
Court has held that premeditation and 
deliberation still need not exist for any 
particular length of time. Fields v. State, 
280 Ark. 153, 655 S.W.2d 419 (1983) (hold- 
ing that AMCI 1507 accurately states the 
law). 

Pleas of Guilty 

A defendant is not entitled to enter a 
guilty plea to capital felony murder except 
according to the terms of Ark. R. Cr. P. 
31.4. See, also, Ark. R. Cr. P. 31.1. 

Discretionary Charging Authority 

The Court held in Cromwell v. State, 
269 Ark. 104, 598 S.W.2d 733 (1980) that 
§§ 5-10-101 and 5-10-102 do not confer 
upon the prosecutor or grand jury arbi- 
trary power in charging a defendant to 
select between capital murder and first 
degree murder. It should be noted, how- 
ever, that the discretionary charging au- 
thority conferred by this statutory scheme 
is not unlimited. The Court merely found 
that "there can be no constitutional objec- 
tion to the exercise of a reasonable discre- 
tion in (charging)." Id. at 107, 598 S.W.2d 
at 734. (Emphasis added.) In Miller v. 
State, 269 Ark. 341, 352, 605 S.W.2d 430, 
437 (1980), quoting Bordenkircher v. 
Hayes, 434 U.S. 357, 364 (1978), the Court 
said: 

Within the limits set by the legisla- 
ture's constitutionally valid definition 
of chargeable offenses, "the conscious 
exercise of some selectivity in enforce- 
ment is not in itself a federal consti- 
tutional violation" so long as "the se- 
lection was (not) deliberately based 
upon an unjustifiable standard such 
as race, religion, or other arbitrary 
classification." 

See, also, Clines v. State, 280 Ark. 77, 656 
S.W.2d 684 (1983). 

Cruel and Unusual Punishment 

In Clines v. State, 280 Ark. 77, 656 
S.W.2d 684 (1983), the Arkansas Supreme 



Court discussed Enmund v. Florida, 458 
U.S. 782 (1982) which held that under the 
Eighth Amendment to the Federal Consti- 
tution a death sentence is cruel and un- 
usual punishment if imposed on an ac- 
complice to a robbery resulting in the 
death of the victim where the accomplice 
intended no killing, was not present when 
it occurred, and did not contemplate the 
use of deadly force to accomplish the rob- 
bery. The Arkansas Court did not raise or 
dispose of the issue of whether § 5-10- 
101(b) provides affirmative defenses meet- 
ing the requirements of Enmund, supra, 
but merely noted that Enmund standards 
were not violated by the convictions at 
issue in Clines. Compare, Henry v. State, 
278 Ark. 478, 647 S.W. 2d 419 (1983), 
where the Court reduced a death verdict 
to life imprisonment without parole on 
grounds that appellate was an accomplice 
and did not fire the fatal shots. But see 
Pickens v. State, 714 F.2d 1455 (8th Cir. 
1983) (appellant not proving affirmative 
defense under § 5- 10- 10 1(b) not entitled 
to reduction on this basis) (reversed on 
other grounds). 

Constitutionality of Affirmative Defenses 

Under § 5-10-101(b) 

In Moss v. State, 280 Ark. 27, 655 
S.W.2d 375 (1983), appellant argued that 
§ 5- 10- 10 1(b) unconstitutionally shifts to 
the defendant the burden of proof in re- 
gard to the elements of the offense of 
capital murder. Appellant relied on 
Mullaney v. Wilbur, 421 U.S. 684 (1975) 
and In Re Winship, 397 U.S. 358 (1970). 
The Court in Moss distinguished that case 
from Mullaney and Winship on grounds 
that under § 5-10-101(b) no elements of 
the offense must be disproved to establish 
the affirmative defense. The Court relied 
upon Wilson v. State, 271 Ark. 682, 611 
S.W.2d 739 (1981) and Patterson v. New 
York, 432 U.S. 197 (1977), which denned 
with more precision the scope of the 
Mullaney holding and explicitly stated 
that Mullaney should not be read to dis- 
courage legislation providing affirmative 
defenses to felony murder prosecutions. 
See also, Hobgood v. Housewright, 698 
F.2d 962 (8th Cir. 1983). 

Review of Decisions 

For a compendium of all death penalty 
cases reaching the Arkansas Supreme 
Court since 1977, see the concurring opin- 
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ion of Justice Hickman in Ruiz v. State, 
280 Ark. 190, 655 S.W.2d 441 (1983). 

A review of death penalty cases decided 
between 1983 and 1986 is found in Justice 
Hickman's concurring opinion in Fretwell 
v. State, 289 Ark. 91, 708 S.W.2d 630 
(1986), supplementing the history set out 
in Ruiz v. State. 

Murder for Hire Under § 5- 10- 101(a)(8) — 
No Requirement for Exchange of Any- 
thing of Value 

Orsini v. State, 281 Ark. 348, 665 
S.W.2d 245 (1984) makes it clear that the 
prosecution need not show the actual ex- 
change of something of value, but only an 
agreement to an "exchange," where one 
person hires another to kill the victim. 

Corroboration of Accomplice Testimony: 
Corroboration of Each Element Not Re- 
quired 

In Orsini v. State, supra, appellant 
raised as an issue that the agreement 
contemplating murder was not corrobo- 
rated by independent evidence. Ark. Stat. 
Ann. § 16-89-111 (Repl. 1977) states: "A 
conviction cannot be had in any case of 
felony upon the testimony of an accom- 
plice unless corroborated by other evi- 
dence tending to connect the defendant 
with the commission of the offense." The 
Court held that "the statute only requires 
independent evidence connecting appel- 
lant with the crime; it does not require 
corroboration of each separate element of 
the crime." Id. at 360, 665 S.W.2d at 253. 
See AMCI 1501 et seq. 

Burglary as Underlying Felony for § 5-10- 

101 Murder Charge 

In Parker v. State, 292 Ark. 421, 731 
S.W.2d 756 (1987), appellant was con- 
victed of two counts of capital felony mur- 
der and sentenced to death. The convic- 
tion killings stemmed from the deaths of 
James and Sandra Warren charged to 
have been committed "in the course of and 
in furtherance of" a burglary under Ark. 
Stat. Ann. § 41-1501(l)(a) [§ 5-10- 
101(a)(1)]. The Arkansas Supreme Court 
held that appellant entered into the house 
to murder the Warrens, and, since the 
burglary was complete prior to their 
deaths, appellant did not cause the death 
of any person "in the course of and in 
furtherance of the felony." § 5-10- 
101(a)(1). 

The Court distinguished Blango v. 



United States, 373 A.2d 885 (D.C. 1977) 
and People v. Miller, 32 N.Y.2d 157, 297 
N.E.2d 85 (1973). The Court in Blango 
stated that burglary was a continuing 
offense for purposes of the felony murder 
statute. In Miller, appellant was convicted 
of murdering someone who came to the 
aid of the first victim. Finding these cases 
distinguishable, the Parker majority held: 

For the phrase "in the course of and in 
furtherance of the felony" to have any 
meaning, the burglary must have an 
independent objective which the mur- 
der facilitates. In this instance, the 
burglary and murder have the same 
objective. That objective, the intent to 
kill, is what makes the underlying act 
of entry into the home a burglary. The 
burglary was actually no more than 
one step toward the commission of the 
murder and was not to facilitate the 
murder. 

Id. at 427, 731 S.W.2d at 759. 

Justices Glaze and Hays dissented in an 
opinion by Justice Glaze pointing out that 
appellant entered the Warren house only 
to kill James Warren, there being no evi- 
dence that he intended to kill Sandra 
Warren or knew she was in the house 
when he entered it. 

It is difficult to quarrel with the major- 
ity's reasoning, although sharpening the 
focus of inquiries into course and further- 
ance questions may restrict the ambit of 
the capital and first degree felony murder 
provisions. It should especially be noted 
that the course and furtherance language 
creates a conjunctive proof requirement. A 
killing that is indisputably in the course of 
a felony will not always meet the further- 
ance requirement. 

The Court's reading of the "in the course 
of and in furtherance of the felony" lan- 
guage of the section is restrictive and 
raises questions about how the Court will 
rule when faced with circumstances in 
which, for example, the victim of a rape or 
robbery is killed after the underlying of- 
fense has clearly been consummated. In 
the case of a rape-based murder, must the 
Court find itself constrained to hold that 
"the [rape] must have an independent 
objective which the murder facilitates"? 
Parker at 427, 731 S.W.2d at 759. It is 
difficult to see how post-coital murder 
facilitates intercourse, so, in the absence 
of evidence that the murder following a 
rape was in "immediate flight," it may not 
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in all cases give rise to capital murder 
exposure. Compare, Grigsby v. State, 260 
Ark. 499, 542 S.W.2d 275 (1976) (convic- 
tion under predecessor statute upheld on 
res gestae theory). 

An example involving arson is Cannon 
v. State, 286 Ark. 242, 690 S.W.2d 725 
(1985), decided before Parker. Appellant 
was convicted of capital murder on proof 
that he committed arson and killed the 
two children of the owner of the home he 
burned. The children were clearly killed 
inadvertently, appellant having no grudge 
against them, but intending instead to 
harm or kill their mother. The Court 
found substantial evidence to support the 
conviction but did not discuss how the 
deaths of the children were found to be "in 
the course of and in furtherance of the 
felony" of arson. One commits arson under 
Ark. Code Ann. § 5-38-301 if "he starts a 
fire or causes an explosion with the pur- 
pose of destroying ..." an occupiable struc- 
ture. The offense of arson had long been 



complete in Cannon before the deaths of 
the children. 

Though it is not spelled out in Parker, 
the restrictive effect of that decision may 
come into play only in circumstances 
where the purpose to commit the homicide 
must be proved as an element of the 
underlying felony. In this event, Parker 
will only apply to capital murders commit- 
ted during burglaries. 

Parker has been followed in Sellers v. 
State, 295 Ark. 489, _ S.W.2d _ (1988) 
(murder in course of burglary). 

Capital Murder Under § 5- 10- 10 1(a)(1): 
First Degree Murder Instruction Man- 
datory 

When capital murder is charged under 
§ 5-10-101(a)(l), first degree felony mur- 
der (§ 5-10-102(a)(l)) is always a lesser 
included offense, and a first degree mur- 
der instruction must be given if requested. 
Rhodes v. State, 290 Ark. 60, 716 S.W.2d 
758 (1986). 
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Section 5-10-102 essentially re-enacts 
prior law in a clarified form. 

Section 5-10-102(a)(l) carries forward 
the felony murder doctrine. The Code pro- 
vision differs from earlier law in that 
liability arises for a killing in the course of 
and in furtherance of any felony or in 
flight therefrom. The expansive effect of 
this change is circumscribed somewhat by 
the requirement that the death occur "un- 
der circumstances manifesting extreme 
indifference to the value of human life." 
Thus, the inadvertent killing during the 
course of a non-violent felony does not 
constitute first degree murder. Liability 
also arises for acts of accomplices, al- 
though a narrowly drawn affirmative de- 
fense to a charge grounded on accomplice 
conduct is provided by § 5- 10- 102(b). 

Subsection 5- 10- 102(a)(2) identifies con- 
duct which constitutes first degree mur- 
der regardless of concurrent felonious ac- 
tivity. The well established "specific 
intent" requirement of previous authority 
is satisfied by requiring "purposeful" con- 
duct. Proof of "premeditation" and "delib- 
eration," concepts deeply ingrained in 
prior law, is also required by the Code. 
Their retention was necessary to ensure 
that the Code offense comported with 



prior law. In other words, requiring only 
proof of "purposeful" conduct would have 
changed prior law, because one can "pur- 
posely" kill another without "delibera- 
tion." See § 5-2-202. 

Section 5-10-102(a)(2) also codifies the 
principle of "transferred intent" formerly 
read into the prior statute by court deci- 
sions. See, e.g., Leonard v. State, 251 Ark. 
1090, 476 S.W.2d 807 (1972). 

Subsection 5-10-102(b), as noted above, 
provides an affirmative defense to the 
defendant charged with first degree mur- 
der as a result of homicidal conduct of an 
accomplice during the commission of a 
felony. In providing this affirmative de- 
fense, the Code formulation is in accord 
with a substantial number of the recently 
proposed or enacted statutes. See, e.g., 
Proposed Michigan Code § 2005; Pro- 
posed Federal Code § 1601; Proposed Or- 
egon Code § 88; Vern. Texas Code Ann. 
§ 19.02 (Repl. 1974); S. 1400, 93d Cong., 
1st Sess. § 1601 (1973); Proposed Colo- 
rado Code § 40-3-102; Proposed Vermont 
Code § 1503; Proposed Washington Code 
§ 9A.32.020; and New York Penal Law 
§ 125.25. 

The effect of § 5-10-102(b) is to relieve 
the accomplice-defendant of homicide lia- 
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bility if he can prove, by a preponderance 
of the evidence, each of the four attendant 



circumstances set out 

102(b)(l)-(4). 



at 



5-10- 
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Instructions 
See AMCI 1502. 

Amendments 

Act 620 of 1981 elevates first degree 
murder to a Class Y felony. See §§ 5-1-106 
and 5-4-401; AMCI 5001. 

This section was amended by Act 52 of 
1987 in an effort to overrule Midgett v. 
State, 292 Ark. 278, 729 S.W.2d 410 (1987) 
in which the Arkansas Supreme Court 
held that proof of premeditation and de- 
liberation was necessary to prove first 
degree murder, even where the victim was 
the relatively helpless child of the ac- 
cused. See supplementary commentary, 
infra. 

Attempted First Degree Murder as Lesser 
Included Offense of Aggravated Robbery 
In Kinsey v. State, 290 Ark. 4, 716 
S.W.2d 188 (1986) the Arkansas Supreme 
Court indicated that in some cases at- 
tempted first degree murder could be es- 
tablished by proof of the same or less than 
all the elements required to establish ag- 
gravated robbery committed under § 5- 
12-103(a)(2) by inflicting or attempting to 
inflict death or serious injury. Under these 
circumstances, § 5-l-110(a)(D, (b)(1) 
would preclude conviction both of the rob- 
bery and the attempted murder. In other 
words, the Court equated the § 5-12- 
103(a)(2) language "inflicting or attempt- 
ing to inflict death or serious physical 
injury upon another person" with the § 5- 
10-102(a)(l) language "attempting to 
cause the death of any person under cir- 
cumstances manifesting extreme indiffer- 
ence to the value of human life." 

See, also, supplementary commentary 
to § 5-1-110: Multiple Convictions Based 
on Same Conduct 

Premeditation and Deliberation 

In Midgett v. State, 292 Ark. 278, 729 
S.W.2d 410 (1987), appellant was con- 
victed of first degree murder after a trial 
at which it was shown that he physically 
abused and probably starved his eight 
year old son over a prolonged period of 
time before killing him. An autopsy 
showed that the victim had multiple 



bruises and abrasions as well as internal 
hemorrhage due to blunt force trauma 
produced by blows from the fists of appel- 
lant, his 300 pound, six foot two inch tall 
father. The majority found that the State 
did not prove at trial that appellant had a 
premeditated and deliberated intent to 
kill his child and that the heinous nature 
of the crime alone did not compel the 
inference of premeditation. The Court 
then went on to find that the State had 
proved second degree murder and im- 
posed a twenty year sentence. The Court 
overruled Burnette v. State, 287 Ark. 158, 
697 S.W.2d 95 (1985) in which it had 
permitted the inference of premeditation 
from the burning and beating of a child. 
Justice Hickman's stinging dissent was 
joined by Justices Hays and Glaze. 

For over a century the rule in Arkansas 
has been that one is presumed to intend 
the natural and probable consequences of 
his acts. See Howard v. State, 34 Ark. 433 
(1879). As a result of Midgett's abuse, his 
child died. The jury's finding that defen- 
dant intended to kill him seems supported 
by substantial evidence. In fact s the Court 
did find evidence of intent to cause serious 
physical injury in convicting appellant of 
second degree murder. 292 Ark. at 288, 
729 S.W.2d at 415. The beatings were 
administered over a period of months, and 
Midgett had every opportunity to reflect 
upon his conduct. It therefore appears 
anomalous for the Court to conclude that 
the record did not disclose substantial 
evidence supporting the jury's finding that 
the defendant had occasion to premeditate 
and deliberate and, in fact, did so. Though 
one could conclude that Midgett wanted 
his child to recover and endure as a target 
of abuse, a reasonable jury could also 
. draw the conclusion it in fact drew: that 
Midgett wished to kill his child and per- 
sisted until he was successful. 

It is interesting to compare the stan- 
dard of review employed by the Court in 
Dix v. State, 290 Ark. 28, 715 S.W.2d 879 
(1986) with that employed in Midgett v. 
State. 

In Dix the Court upheld the conviction 
of first degree murder based on evidence 
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indisputably showing a purpose to kill — 
the victim was beaten and strangled — 
but failing to prove either premeditation 
or deliberation. As scanty as the evidence 
of premeditation and deliberation may 
have been in Midgett, it was overwhelm- 
ing compared to the Dix proof. 

The latitude the Court customarily al- 
lows juries in inferring premeditation, de- 
liberation, and a purpose to kill from cir- 
cumstances surrounding a homicide is 
shown in Harris v. State, 291 Ark. 504, 
726 S.W.2d 267 (1987), where the Court 
upheld a jury verdict of first degree mur- 
der. The victim was found dead in bed, 
having been killed with a single shot from 
a pistol. There was a bullet hole through 
the bed covers and there were powder 
burns around the hole. There were no 
powder burns on the deceased. Appellant 
testified that the gun discharged acciden- 
tally, but lab tests disclosed that this was 
unlikely. There was little, if any, other 
evidence on the issues of premeditation 
and deliberation. 

In response to Midgett, the General 
Assembly enacted Act 52 of 1987 (1st 
Extraordinary Session) which now ap- 
pears as § 5-10-102(3). Whether "cruel 
and malicious indifference" will be inter- 
preted by the courts as different from 
"extreme indifference to the value of hu- 
man life" remains to be seen. For instance, 
compare § 5-10-102(a)(3) ("cruel and ma- 
licious indifference") with §§ 5-10- 
101(a)(1) (Supp. 1987); 5-10-102(a)(l); 
5-13-201(a)(3); 5-13-201(a)(4)(A) ("ex- 
treme indifference"). That the General As- 
sembly used both culpable mental states 
in the same statute, § 5-10-102 (Supp. 
1987), may be construed to require proof 
of different facts. 

Accomplice Liability: Evidence Support- 
ing Conviction 

In Burnett v. State, 287 Ark. 158, 697 
S.W.2d 95 (1985), overruled on other 
grounds, Midgett v. State, 292 Ark. 278, 
729 S.W.2d 410 (1987), the Arkansas Su- 
preme Court once more addressed a case 
where an infant died of child abuse while 
in the custody of both parents. In affirm- 
ing the first degree murder conviction of 
each parent the Court opined as follows: 

The jury could have found that the 
lethal blow occurred on the morning 
of May 11 when both parents were 
with the child. The evidence supports 



the conclusion that both parents 
could not have been ignorant of the 
abuse. They each had a duty to pre- 
vent such injury, [citing Boone v. 
State, Limber v. State, and Deviney v. 
State] In these cases we and the court 
of appeals affirmed both parents' lia- 
bility for the death of their child when 
caused by a single blow to the abdo- 
men. 

Id. at 162, 697 S.W.2d at 98. 
The Court went on to hold that premedi- 
tation and deliberation could be inferred 
from the nature of the child's injuries. 

In Midgett v. State, the Court held that 
premeditation and deliberation could be 
inferred only where there was some ratio- 
nal basis for the inference and not simply 
because the crime was atrocious. It over- 
ruled Burnett v. State to the extent that 
Burnett was inconsistent with the latter 
rationale. Significantly, however, the 
Court did not indicate in Midgett that it 
had retreated from the position that a 
spouse may be found liable for criminal 
homicide in some degree of the death of a 
child based on knowledge of the injuries, 
even where the evidence permits the in- 
ference that only one person caused the 
injuries leading to death. See supplemen- 
tary commentary to §§ 5-10-103 and 104. 

Transferred Intent 

In Henderson v. State, 291 Ark. 138, 722 
S.W.2d 842 (1987) appellant was con- 
victed of first degree murder for killing 
Mary Davis in the midst of an argument 
with his girlfriend, Brenda Taylor. As re- 
cited by the Court, the evidence shows 
that a week before the shooting appellant 
told Taylor that he would "get her." 291 
Ark. at 141, 722 S.W.2d at 844. On the day 
of the killing, appellant saw Taylor at a 
service station and fired several shots at 
her as she drove away. He followed her to 
Davis's home and chased Taylor through 
the house. At some point Davis entered a 
room and told appellant to stop. He shot 
Davis, killing her. He then followed Taylor 
to another house and wounded her. 

At trial, AMCI 1502 was used, the jury 
being instructed: 

To sustain this charge, the State must 
prove the following things beyond a 
reasonable doubt; that with the pre- 
meditated and deliberated purpose of 
causing the death of another person, 
Harold Henderson caused the death 
of Mary Davis. 
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On appeal appellant argued that there 
was no evidence that he attempted to kill 
anyone other than Mary Davis and that 
therefore the reference to "another per- 
son" was incorrect. The Court ruled that 
"there was substantial evidence that 
Henderson intended to kill Brenda Tay- 
lor" and it upheld the instruction on this 
basis. Id. at 140-41, 722 S.W.2d at 844. 
This ruling is dubious. Appellant might 
have been appropriately convicted of first 
degree murder based upon his culpable 
mental state and conduct with reference 
to Mary Davis, but the evidence recited by 
the Court falls short of showing liability 
under the transferred intent provision, 
§ 5-10-102(a)(2), creating murder liability 
where, for instance, one shoots at A with 
the culpable mental state that would sup- 
port a murder conviction and instead kills 
B. Though it is reasonable to assume that 
Henderson intended to kill Taylor, the 
death of Davis was not caused by conduct 
directed toward Taylor but killing Davis 
by happenstance. Compare Henley v. 
State, 210 Ark. 759, 197 S.W.2d 468 
(1946), where the defendant killed his 
wife while trying to shoot her paramour. 

Collateral Estoppel 

Ely v. State, 267 Ark. 613, 593 S.W.2d 
450 (1980), interpreting § 5-1-113, holds 
that a verdict of guilt of capital murder, 
subsequently reversed on appeal because 
findings in the trial's sentencing phase 
were inconsistent with the verdict in the 
trial's guilt phase, is not a verdict of ac- 
quittal of first degree murder. See 1983 
Supplementary Commentary to § 5-4- 
605. 



Overlapping of §§ 5- 10- 10 1(a)(1) and 
5- 10- 102(a)(1); Specification of Underly- 
ing Felony in Instruction on First De- 
gree Murder as Lesser Included Offense 
It is well established that §§ 5-10- 
101(a)(1) and 5-10-102(a)(l) are not un- 
constitutionally vague because they over- 
lap in a way permitting a defendant to be 
charged under either for the same con- 
duct. Cromwell v. State, 269 Ark. 104, 598 
S.W.2d 733 (1980). The § 5-10-102(a)(l) 
reference to "a felony" does not limit pros- 
ecutions to those based upon felonies 
other than those mentioned in § 5-10- 
101(a)(1). Cromwell, supra. 

As regards instructing the jury on the 
lesser included offense of first degree mur- 
der in a prosecution for capital murder 
predicated upon a killing in the course of 
the commission of a felony, the felony 
must be specified in the first degree mur- 
der instruction as well as in the capital 
murder instruction. Simpson v. State, 21 A 
Ark. 188, 623 S.W.2d 200 (1981). 

Capital Murder Under § 5-10-101(a)(l): 
First Degree Murder Instruction Man- 
datory 

When capital murder is charged under 
§ 5-10-101(a)(l), first degree felony mur- 
der (§ 5-10-102(a)(l)) is always a lesser 
included offense, and a first degree mur- 
der instruction must be given if requested. 
Rhodes v. State, 290 Ark. 60, 716 S.W.2d 
758 (1986). 

Felony Murder 

See Parker v. State, 292 Ark. 421, 731 
S.W.2d 756 (1987); supplementary com- 
mentary to § 5-10-101. 



Original Commentary to § 5-10-103 



Prior law defined murder as the unlaw- 
ful, malicious killing of a human being. 
See prior authority previously found at 
Ark. Stat. Ann. § 41-2201 (Repl. 1964). 
See, also, Wooten v. State, 220 Ark. 750, 
249 S.W.2d 964 (1952). Second degree 
murder was all murder other than first 
degree murder. See prior law formerly 
found at § 41-2206 (Repl. 1964). Conse- 
quently, second degree murder included 
all malicious killings other than those 
perpetrated during the commission of a 
violent felony or pursuant to a premedi- 
tated intent to kill. 

This definition was deficient for several 



reasons. One was the uncertain contours 
of the term "malice," which was statuto- 
rily defined as a deliberate intent to un- 
lawfully take a life or a killing under 
circumstances manifesting "an aban- 
doned and wicked disposition." See prior 
law previously codified as Ark. Stat. Ann. 
§§ 41-2203, 41-2204 (Repl. 1964). A more 
confusing shortcoming was the analytical 
process necessarily entailed by defining 
an offense in terms of what it was not. 
First, one had to determine whether the 
homicide constituted murder. If so, the 
conduct had to then be measured against 
the definition of first degree murder. If 
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found not to constitute the higher degree 
of homicide, the conduct was second de- 
gree murder. 

Section 5-10-103 adopts a more compre- 
hensible approach. Second degree murder 
is defined, like all other offenses, in terms 
of its constituent elements. "Malice" as a 
definitional term is discarded. However, 
the concept of malice is retained by defin- 
ing the offense to require the same culpa- 
ble mental states with respect to results 
and attendant circumstances that ordi- 
narily suffice to show malice. 

Subsection 5- 10- 103(a)(1) provides lia- 
bility for purposely causing a death. It 
requires proof that the actor engaged in 
conduct the "conscious object" of which 
was to produce death. As was the case 
under old law, to sustain a conviction of 
second degree murder the proof need not 
show premeditation or deliberation re- 
specting conduct or its consequences. 

Section 5-10-103(a)(2) creates account- 
ability for murder where the actor know- 
ingly causes the death of another person 
under circumstances manifesting extreme 
indifference to the value of human life. An 
actor "knowingly" causes a result when he 
engages in conduct with an awareness 
that "it is practically certain that his con- 
duct will cause such a result." See, § 5-2- 
202(2). The requirement of "knowledge" 



with regard to attendant circumstances 
manifesting extreme indifference is satis- 
fied if the actor "is aware . . . that such 
circumstances exist." See, § 5-2-202(2). 

Finally, guilt of second degree murder 
may be established under § 5-10- 
103(a)(3) if the actor engages in purpose- 
ful conduct not designed to kill but only 
intended to cause "serious physical injury" 
as that term is defined by § 5-1-102(19). If 
death results, murder has been commit- 
ted. Subsection 5-10-103(a)(3) comports 
with prior authority. See, McGaha v. 
State, 216 Ark. 165, 224 S.W.2d 534 
(1949). 

As the preceding analysis indicates, the 
formulation of second degree murder de- 
fines an offense differing little, if at all, 
from previous law. In lieu of the vague 
requirement of "malice," purposeful or 
knowing conduct is required either with 
respect to death or serious physical injury. 
Knowing conduct is required regarding 
attendant circumstances. To the extent 
that the prior statutory requirement of a 
showing of malice meant that the proof 
had to show a general intention to do an 
unlawful and unjustifiable injury to an- 
other, § 5-10-103 codifies earlier law. See, 
Jett v. State, 151 Ark. 439, 236 S.W. 621 
(1922). 



1988 Supplementary Commentary to § 5-10-103 



Amendments 

Second degree murder has remained a 
Class B felony since enactment of the 
Code. See § 5-10-103(b). However, Act 620 
of 1981 and Act 409 of 1983 amended 
§ 5-4-104(c)-(d), which now reads: 

(c) A defendant convicted of a Class Y 
felony or murder in the second degree 
shall be sentenced to a term of impris- 
onment in accordance with §§ 5-4-401 
_ 5-4-404. 

(d) A defendant convicted of an of- 
fense other than a Class Y felony, capital 
murder, treason, or murder in the sec- 
ond degree may be sentenced to any one 
or more of the following, except as pre- 
cluded by subsection (e) of this section 
below: 

(a) imprisonment as authorized by 
§§ 5-4-401 — 5-4-404; or 

(b) probation as authorized by §§ 5- 
4-301 — 5-4-311; or 



(c) pay a fine as authorized by §§ 5- 
4-201 — 5-4-203; or 

(d) make restitution; or 

(e) imprisonment and to pay a fine. 

(Emphasis added.) 

Subsection (c) requires a sentence to im- 
prisonment; subsection (d) permits a vari- 
ety of dispositions for persons convicted of 
offenses other than second degree murder. 
Accordingly, read together as sensibly as 
possible, the subsections eliminate proba- 
tion, fines, and restitution as sentencing 
alternatives for defendants convicted of 
second degree murder. 

Evidence Supporting Conviction 

Both the Supreme Court and the Court 
of Appeals have shown a willingness to 
impose liability based upon modest cir- 
cumstantial evidence in homicide and bat- 
tery cases involving child abuse. Williams 
v. State, 267 Ark. 527, 593 S.W.2d 8 (1979) 
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contains language which could be read to 
suggest that accomplice liability might be 
based upon knowledge of circumstances 
constituting battery. See supplementary 
commentary to Ark. Stat. Ann. §§ 5-2-401 
to 5-2-403. 

The Court has also upheld the man- 
slaughter conviction of appellant arising 
out of the death of her nineteen month old 
child without explicitly pointing out any 
evidence that appellant abused the victim 
herself, noting merely that appellant had 
seen her husband strike the victim and 
had argued with him about discipline. The 
Court went on to say that appellant's 
"complicity, according to the evidence, was 
more than an innocent bystander." Limber 
v. State, 264 Ark. 479, 488, 572 S.W.2d 
402, 407 (1978). See also, supplementary 
commentary to § 5-10-104. 

Appellant was convicted of the second 
degree murder of her four month old child 
in Ward v. State, 6 Ark. App. 349, 642 
S.W.2d 328 (1982). Affirming the convic- 
tion, the Court of Appeals pointed out that 
in Williams, supra, the Court found that 
"there was no doubt that appellant could 
not have been around the child without 
knowing of her injuries." Ward at 353, 642 
S.W.2d at 330. The Ward court also reca- 
pitulated the facts in Limber, supra, and 
quoted the "innocent bystander" language 
above. 

Then, turning to the case at hand, the 
Court of Appeals stated: 

It is obvious that a four-month old 
child is not mobile, and it is uncontra- 
dicted that he was in the custody and 
care of his parents from 8:00 p.m. 
Saturday until 2:00 p.m. Sunday. We 
do not distinguish between an acces- 
sory and a principal, Ark. Stat. Ann. 
§ 41-301 et seq. (Repl. 1977), and 
there is no doubt that appellant could 
not have been around the child with- 
out knowing of his injuries. Williams 
v. State, supra. The Jury could prop- 
erly infer that the parents were re- 
sponsible for Todd's care and health 
during the period in which the inju- 
ries were sustained, and that the in- 
juries were either inflicted by one or 
both of them or could be explained. 

Ward at 353, 642 S.W.2d at 331. 

Appellant's conviction was apparently 
upheld in Ward because she knew of the 
injuries and, though responsible for the 
child's health and safety, failed to offer a 



plausible alternative version of their ori- 
gin. 

Moreover, the Court stated: 

In the present case neither appellant 
nor her husband testified, but it was 
not unreasonable for the jury to find 
that appellant could not have been 
completely ignorant of any event 
which inflicted such violent blows to 
her son. The doctors' testimony estab- 
lished as conclusively as it is possible 
to do that the injuries were not self- 
inflicted or the result of a fall or other 
accident, and the only logical infer- 
ence is that one or both of the parents 
inflicted the blows. (Emphasis add- 
ed.) 

Because circumstantial evidence must ex- 
clude every other reasonable hypothesis 
consistent with innocence, id. at 354, 642 
S.W.2d at 329, the Court's acknowledg- 
ment that one permissible "logical infer- 
ence" was guilt of another party, appel- 
lant's spouse, could be read as indicative 
of a relaxed standard of review in child 
abuse cases. 

Ward, Williams and Limber may simply 
embody the Court's view that unrebutted 
evidence of abusive injuries to an infant 
victim in the care and presence of a parent 
is sufficient to support convictions of of- 
fenses requiring proof of reckless or know- 
ing conduct or causing injury under cir- 
cumstances manifesting extreme 
indifference to the value of human life. If 
so, the references to Ark. Stat. Ann. § 41- 
301 et seq. (Repl. 1977) [§§ 5-2-401 et seq.] 
create confusion because accomplice lia- 
bility turns on purposeful conduct or caus- 
ing a result with the culpable mental state 
required for the offense. Ark. Code Ann. 
§ 5-2-403. 

On the other hand, by adverting to 
parental "knowledge" the Court may be 
referring to § 5-2-403(a)(3) or (b)(3) (ac- 
complice liability based upon legal duty to 
prevent "the commission of an offense" 
((a)(3)) or "the conduct causing the result" 
((b)(3)) accompanied by failure to make a 
proper effort to do so). If so, the reference 
is oblique: it is nowhere explicitly stated, 
though it is hinted at in Boone v. State, 
282 Ark. 274, 277, 688 S.W.2d 17, 20 
(1984) (second degree murder conviction): 
"The evidence supports a conclusion that 
appellant stood by and repeatedly exposed 
her son to beatings which resulted in his 
death. Appellant had legal custody of the 
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child and the duty to prevent such abuse. " 
(Emphasis added.) Three justices dis- 
sented, asking, "Where is there other evi- 
dence that this woman knowingly killed 
her child ... or that she was an accom- 
plice to such a crime?" Id. at 280, 668 S.W 
2d at 21. 

In Deviney v. State, 14 Ark. App. 70, 685 
S.W.2d 179 (1985), the parents of a sixteen 
month old child were convicted of second 
degree murder under § 5-10-103(a)(l) or 
(2). The state adduced evidence showing 
that the child had recently sustained se- 
rious injuries incompatible with those 
normally produced by the fall testified to 
by defendants. The court observed that 
"appellants had exclusive custody and 
control of [the child]." Id. at 74, 685 S.W.2d 
at 181. It went on to find that the circum- 
stantial evidence excluded every reason- 
able hypothesis other than defendants' 
knowingly or purposely causing the child's 
death. Compare Deviney with Williams, 
Limber, Ward, and Boone, supra. 

See § 5-27-221, facilitating child abuse 
prosecutions by defining an offense in 
terms of reckless conduct of persons hav- 
ing care or custody of children. 

In addition, see Burnett v. State, 287 
Ark. 158, 679 S.W.2d 95 (1985), overruled 
on other grounds, Midgett v. State, 292 
Ark. 278, 729 S.W.2d 410 (1987). And, see 
supplementary commentary to §§ 5-10- 
102 and 5-13-201. 

Admissibility of Evidence Regarding 

Greater Inclusive Offense 

In Harris v. State, 265 Ark. 517, 580 
S.W.2d 453 (1979), the Court affirmed 
appellant's conviction of second degree 
murder, finding in the process that the 
state was entitled to adduce evidence re- 
butting a defense to a crime with which 
appellant was not charged, first degree 
murder. The State was permitted to show 
that appellant had threatened to kill his 
wife and had severely beaten her not only 
to show that the killing was done "know- 



ingly," not "accidentally," but also because 
"the State is entitled to prove its case as 
conclusively as it can. . . . Relevant proof 
is not to be excluded merely because infer- 
ences going beyond the state's burden of 
proof might be drawn if the issues were 
different." Id. at 518-19, 580 S.W.2d at 
455. Whether the evidence would have 
been admitted had it not also borne on the 
distinction between knowing and acciden- 
tal conduct was not addressed by the 
Court. 

Transferred Intent 

Appellant in Johnson v. State, 270 Ark. 
992, 606 S.W2d 752 (1980) was convicted 
at trial of second degree murder under 
§ 5-10-103(a)(2) arising out of the death 
of a bystander whom appellant shot while 
firing at his intended victim. The Court, 
three justices dissenting, reversed, hold- 
ing that there was "no substantial evi- 
dence to justify concluding that appellant 
was aware that his conduct was practi- 
cally certain to cause the death of a by- 
stander or a death other than that of (his 
intended victim)." (Original emphasis.) Id. 
at 994, 606 S.W2d at 754. See §§ 5-2- 
202(2); 5-10-103(a)(2). Implicit in this 
holding is that a charge of knowing con- 
duct "under circumstances manifesting 
extreme indifference to the value of hu- 
man life" (§ 5-10-103(a)(2)) does not al- 
lege "intentional" conduct which would 
call into play the doctrine of "transferred 
intent." (See, e.g., § 5-10-102(a)(2) and 
commentary thereto.) This is made clear 
in the last paragraph of the opinion: 

We are not unmindful that had appel- 
lant been charged under a statutory 
provision in which his intent to kill or 
seriously harm anyone had been in 
issue, no challenge to the sufficiency 
of the evidence could have been sus- 
tained. 

Id. at 995, 606 S.W.2d at 754. (Emphasis 
added.) 
See AMCI 1503. 



Original Commentary to § 5-10-104 



Section 5-10-104 defines manslaughter. 
Pursuant to subsection (a)(1), conduct 
that would otherwise be murder is treated 
as manslaughter when certain mitigating 
circumstances are present. Former law, 
§ 41-2208 (Repl. 1964), requiring that the 
killing take place upon a "sudden heat of 



passion," has been modified for persuasive 
reasons succinctly stated below: 

"Existing . . . law is, however, defective 
in several respects. The 'sudden quarrel or 
heat of passion' formula may have been 
adequate when all murder was punish- 
able by death, but it is too loose in the 
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present day legal context. One who inten- 
tionally and coldbloodedly kills another 
with whom he is quarreling is a proper 
candidate for a murder conviction. 'Heat 
of passion' is an antique phrase mislead- 
ing to a jury without qualifications about 
what caused the passion, which the courts 
have read into the statute. On the other 
hand, the judicially created rules need 
revision too. They too narrowly circum- 
scribe the admissible provocations as fol- 
lows: 

"(a) Words, it is said, cannot constitute 
sufficient provocation. Thus racial slurs, 
sexual taunts, reflections on the chastity 
of women relatives and the like, are ap- 
parently excluded, regardless of the pas- 
sion they arouse. . . . [See Dow v. State, 
77 Ark. 464, 92 S.W. 28 (1906).] 



"(d) Powerful but delayed reactions 
seem to be excluded by a requirement of 
impulsive and immediate response; thus 
the man who is put in a passion by 'brood- 
ing' over his affront is excluded from mit- 
igation." [See, Fitzpatrick v. State, 37 Ark. 
238 (1881); Lindsey v. State, 125 Ark. 542, 
189 S.W. 163 (1916).] Working Papers at 
828, 829 [citations added]. 

The Code formulation substitutes the 
language "extreme emotional distur- 
bance" for the archaic common law term 
"heat of passion." As a result, 

"[The Code] treat[s] on a parity with 
provocation cases in the classic sense, 
situations where the provocative circum- 
stance is something other than an injury 
inflicted by the deceased on the actor but 
nonetheless is an event calculated to 
arouse extreme mental or emotional dis- 
turbance. We also introduce a larger ele- 
ment of subjectivity in the appraisal, 
though it is only the actor's 'situation' and 
'the circumstances as he believes them to 
be,' not his scheme of moral values, that 
are thus to be considered. The ultimate 
test, however, is objective; there must be 
'reasonable' explanation or excuse for the 
actor's disturbance. This is, we think, to 
state in fair and realistic terms the crite- 
ria by which men do and should appraise 
the mitigating support of mental or emo- 



tional distress when it is a factor in so 
grave a crime as homicide." M.P.C. 
§ 210.3, Comment at 41 (Tent. Draft No. 9, 
1959) [Emphasis added]. 

Subsection 5-10-104(a)(2) defines as 
manslaughter the purposeful causing or 
aiding of a suicide. One purpose of this 
section is to underscore the duty not to 
facilitate the commission of anti-social, 
although non-criminal, conduct. Another 
purpose is to make clear that, in the 
absence of deception or coercion on the 
part of the actor, such conduct is not to be 
considered first degree murder under § 5- 
10-102. 

Section 5-10-104(a)(3) is in accord with 
common law and the prevailing weight of 
authority in imposing manslaughter ac- 
countability for reckless conduct. See, 
M.P.C. § 201.3, Comment at 40 (Tent. 
Draft No. 9, 1959); and § 5-2-202(3). 
Former Arkansas law required that "the 
killing be in the prosecution of a lawful 
act, done without due caution and circum- 
spection. . . [or] by the driving of any 
vehicle in reckless, willful or wanton dis- 
regard of the safety of others. ..." See 
prior law formerly found at Ark. Stat. 
Ann. § 41-2209 (Repl. 1964). 

Section 5- 10- 104(a)(4) sets out an ana- 
logue to the former felony murder rule. 
Under this subsection, manslaughter lia- 
bility is imposed if, during the commission 
or attempted commission of a felony, the 
death of any person is caused by the actor 
or an accomplice. Moreover, under subsec- 
tion (4)(B), liability may flow from acts of 
resisting victims or bystanders. In addi- 
tion, it will be observed that the require- 
ments of the analogous provisions of §§ 5- 
10-101(a)(l) and 5-10-102(a)(l) have been 
relaxed: proof of conduct manifesting "ex- 
treme indifference to the value of human 
life" is not required. The affirmative de- 
fense available in prosecutions under § 5- 
10-102(a)(l) is likewise available here. 

The broad coverage of § 5-10-104, con- 
sidered in light of its companion provision, 
§ 5-10-105, eliminates the necessity for 
an additional degree of manslaughter. If 
death is produced by an actor's reckless 
conduct, felony liability is imposed. If neg- 
ligent behavior is involved, § 5-10-105 
provides coverage. 
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1988 Supplementary Commentary to § 5-10-104 



I. 

Accomplice Liability 

In Limber v. State, 264 Ark. 479, 572 
S.W.2d 402 (1978), appellant Darlene 
Limber was charged as an accomplice of 
her husband with second degree murder 
arising out of the death of her nineteen 
month old child. Affirming her conviction 
for manslaughter, the Court stated: 

Mrs. Limber also argues that there 
was no evidence submitted by the 
State which connected her to any of 
the incidents or accidents that could 
have caused the death of Brad; that 
the State offered no evidence connect- 
ing her with any abuse that could 
have caused his death. We find no 
merit to this argument. The evidence, 
while circumstantial, indicated that 
she had argued several times with 
Limber about disciplining the chil- 
dren and whipping them; that Limber 
had beaten her and required her to 
seek medical assistance. She testified 
that she had seen him slap the child 
in the mouth and spank him with 
such force as to leave a bruise or red 
mark on his buttocks. She admitted 
that she had seen him use his foot on 
Brad's buttocks. She stated that she 
observed several bruises and cut 
places on Brad and she inquired of 
Limber about these and he explained 
them to her. She admitted that they 
had argued, perhaps twenty-five 
times, over his disciplining the chil- 
dren. Her complicity, according to the 
evidence, was more than an innocent 
bystander. 

Id. at 488, 572 S.W.2d 407 (emphasis 
added). 

Nowhere did the Court explicitly point 
out circumstances indicating that appel- 
lant, with the purpose of injuring her son 
or knowingly causing his death, solicited, 
advised, encouraged, coerced, or aided her 
co-defendant husband in abusing the vic- 
tim. See § 5-2-403(a)(l)-(2), (b)(l)-(2). 
Neither did the Court find that appellant 
failed to discharge a "legal duty" to pre- 
vent the commission of the offense (§ 5-2- 
403(a)(3)) or to prevent the conduct caus- 
ing the result (§ 5-2-403(b)(3).) Absent 
such findings or that appellant herself 
administered abuse leading to death, 
there appears to be little evidence, circum- 
stantial or otherwise, supporting appel- 



lant's conviction. Also, see Williams v. 
State, 67 Ark. 527, 593 S.W.2d 8 (1979), 
where the Court affirmed a conviction of 
battery based upon similar evidence. 

See supplementary commentary to 
§§ 5-10-101 and 5-10-103; AMCI 1504. 
See, also, Burnett v. State, 287 Ark. 158, 
679 S.W.2d 95 (1985), overruled on other 
grounds, Midgett v. State, 292 Ark. 278, 
729 S.W.2d 410 (1987). 

Act 990 of 1985 created the offense of 
permitting child abuse. See § 5-27-221. 
Under the new statute a parent, guardian 
or person legally charged with the care or 
custody of a child commits an offense if he 
"recklessly fails to take action to prevent" 
abuse of a child less than 11 years old. So, 
at least in cases involving children 10 
years old and under, some of the issues 
raised in earlier Supplementary Commen- 
tary to §§ 5-10-103 and 5-10-104 have 
been addressed. 

Same Act Resulting in Conviction of Of- 
fenses Requiring Different Culpable 
Mental States 

Appellant in Nolen v. State, 278 Ark. 17, 
643 S.W.2d 257 (1982) was convicted of 
manslaughter under § 41-1504 and of 
first degree battery under § 5-13- 
201(a)(3). The charges and convictions 
arose out of an automobile accident in 
which one person was killed and another 
seriously injured when their vehicle was 
struck by appellant's. On appeal, appel- 
lant argued that the evidence was insuffi- 
cient to sustain the battery conviction, 
which required proof of conduct "under 
circumstances manifesting extreme indif- 
ference to the value of human life" (§ 5- 
13-201(a)(3)), because the jury in convict- 
ing him of manslaughter found that with 
respect to the victim killed, appellant had 
only acted recklessly. The Court acknowl- 
edged that conviction under § 5- 13-20 1(a) 
required proof of "a more culpable mental 
state than recklessness." Id. at 21, 643 
S.W.2d at 259. It went on to state that "the 
phrase 'under circumstances manifesting 
extreme indifference to the value of hu- 
man life' is in 'the nature of a culpable 
mental state . . . and therefore akin to 
"intent," ' " Id. at 21-22, 643 S.W.2d at 
259, quoting from State v. Vowell, 276 Ark. 
258, 634 S.W.2d 118 (1982). Evidently, the 
Court's unstated reasoning was that proof 
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of "extreme indifference" by definition also 
sufficed to show "recklessness." Cf. § 5-2- 
203(c). Stated more generally, Nolen 
stands for the proposition that when a 
single act results in more than one conse- 
quence prohibited by statutes requiring 
proof of different culpable mental states, 
subject to the provisions of § 5-1- 110(a) 
prosecutions for each offense are permis- 
sible. 
See AMCI 1504. 

Creation of New Common Law Crimes 

In Meadows v. State, 291 Ark. 105, 722 
S.W.2d 584 (1987), appellant was con- 
victed of manslaughter for killing an un- 
born viable fetus in an automobile acci- 
dent. He appealed, contending that the 
applicable statute, § 5-10-104(a)(3), pro- 
viding for liability where one "recklessly 
causes the death of another person," was 



inapplicable, a fetus not being a "person." 
"Person" is not defined by the Code. 

The Court looked to the common law 
and found that an unborn fetus was not a 
"person." Meadows at 107-08, 722 S.W.2d 
at 585. It then said, "the critical issue is 
whether the court ought to create a new 
common law crime." Id. at 108, 722 S.W.2d 
at 585. It decided the question in the 
negative, citing fundamental policy rea- 
sons. Id. at 109, 722 S.W.2d at 586. 

Ark. Code Ann. § 5-l-105(a), not men- 
tioned by the Court, also provides an an- 
swer to the question. Subsection (a) 
states, "An offense is conduct for which a 
sentence to a term of imprisonment or fine 
or both is authorized by statute." There- 
fore, absent constitutional authority to 
create an offense, the Court would appear 
constrained by the provisions of subsec- 
tion (a) to enforcement of statutes. 



Original Commentary to § 5-10-105 



Section 5-10-105 is designed to cover 
conduct producing liability because the 
actor negligently fails to perceive that his 
conduct creates a substantial and unjus- 
tifiable risk of death to another. It should 
be noted that "negligence" is a term of art 
defined by the Code at § 5-2-202(4). Proof 
of negligence sufficient to generate civil 
liability will not suffice here. The risk not 
perceived by the actor must be "of such a 
nature and degree that the actor's failure 
to perceive it, considering the nature and 
purpose of his conduct and the circum- 
stances known to him, involves a gross 
deviation from the standard of care that a 
reasonable person would observe in the 
actor's situation." Section 5-2-202(4). For 
a discussion of "criminal" as opposed to 
mere "civil" negligence, see, Phillips v. 
State, 204 Ark. 205, 161 S.W.2d 747 
(1942). 

In particular, § 5-10-105 should clarify 
matters in prosecutions for vehicular ho- 
micides. Formerly, the reckless driver 



might have been prosecuted under either 
prior law previously found at Ark. Stat. 
Ann. § 41-2209 (Repl. 1964) (involuntary 
manslaughter) or Ark. Stat. Ann. § 75- 
1001 (Repl. 1957) [§ 27-50-307] (negligent 
homicide). The language of the statutes 
was virtually identical, the only difference 
being the word "willful" in § 41-2209. See, 
Bentley v. State, 252 Ark. 642, 480 S.W. 2d 
346 (1972); and Baker v. State, 237 Ark. 
862, 376 S.W.2d 673 (1964). 

Under §§ 5-10-103, 104, if the driver 
acts recklessly, he commits manslaughter. 
If his conduct is negligent, he commits 
negligent homicide. The somewhat meta- 
physical exercise of ascertaining whether 
the actor's conduct was willful and wan- 
ton, as opposed to just being wanton, is 
avoided. The test is whether the actor 
perceived the substantial risk of death or 
serious physical injury and disregarded it 
(reckless conduct) or failed to perceive the 
risk in the first place (negligent conduct). 



1988 Supplementary Commentary to § 5-10-105 



Amendments 

Act 538 of 1987 added subsection (a). 
Subsection (b)(1) is the definition of the 
offense previously provided by § 5-10- 
105. 

Class D felony liability is triggered by a 



negligently caused death resulting from 
conduct of a defendant who is either in- 
toxicated or has a .10 percent blood alco- 
hol reading. Since subsections (A) and (B) 
are disjunctively cast, this is now a strict 
liability offense. The defendant with a 
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.10% blood alcohol reading whose judg- 
ment and motor skills are not affected but 
who has acted negligently is exposed to 
felony liability. Compare §§ 5-65-102(1), 
103; Lovell v. State, 283 Ark. 425, 678 
S.W.2d 318 (1984). Under the previous 
version of § 5-10-105 this defendant could 
be convicted only of a class A misde- 
meanor. 

It should also be noted that the subsec- 
tion (c) enumeration of persons placed in 
danger — i.e., other motorists or pedestri- 
ans — does not fit well with offenses 
involving aircraft or watercraft. 

Reckless vs. Negligent Conduct as Issue for 

Trier of Fact 

In Worring v. State, 2 Ark. App. 27, 616 
S.W.2d 23 (1981), appellant was charged 
with first degree murder and convicted of 
manslaughter. On appeal she argued and 
the Court of Appeals found that the jury 
should have been instructed on negligent 
homicide. In so deciding the court quoted 
from the original commentary to § 5-2- 
202. 

"Negligent" conduct is denned by sub- 
section (4). It is distinguished from 
"reckless" conduct primarily in that it 
does not involve conscious disregard 
of a perceived risk. An actor charged 
with negligent homicide — for exam- 
ple, negligent homicide (§ 5-10-105) 
— is assumed to have been unaware 
of the existence of the risk. Under the 
definition, the fact finder must deter- 
mine whether the actor should have 



been aware of a risk. The nature and 
degree of the risk itself are the same 
for both culpable mental states. 

The court went on to state, "It follows that 
the jury, as the finder of fact, should have 
been instructed on negligent homicide." 
Id. at 31, 616 S.W.2d at 25. In other words, 
the court appears to have read the com- 
mentary to state that in every case in 
which the distinction between reckless 
and negligent conduct is drawn in issue, 
the matter should be decided by the jury 
regardless of whether the evidence would 
support a conviction of an offense based 
upon negligent conduct. An alternative 
reading requiring submission of the issue 
to the jury only if there is a rational basis 
for a verdict convicting the defendant of 
the "negligence" offense is preferable. See 
§ 5-1-1KXO. 
See AMCI 1505. 

Contributory Negligence No Defense 

Contributory negligence is not a defense 
to a charge under § 5-10-105. Courtney v. 
State, 14 Ark. App. 76, 684 S.W.2d 835 
(1985), relying upon Benson v. State, 212 
Ark. 905, 910, 208 S.W.2d 767, 769-70 
(1948): 

The decedent's behavior may have 
a material bearing upon the question 
of the defendant's guilt, but if the 
culpable negligence of the latter is 
found to be the cause of the death, he 
is criminally responsible whether the 
decedent's failure to use due care con- 
tributed to the injury or not. 



Original Commentary to § 5-11-101 



This section sets out the definitions of 
basic terms used in this chapter. The 
definition contained in subsection (1), "ve- 
hicle," is written in terms broad enough to 
include any craft or device capable of 
being pirated. 

Subsection (2)'s "restraint without con- 
sent" is vital to the basic crime of kidnap- 
ping. It is taken almost verbatim from the 
definition of "unlawful removal or confine- 
ment" that appeared in the former kid- 



napping statute. See, prior law formerly 
codified as Ark. Stat. Ann. § 41-2307 
(Supp. 1973). The definition provides that 
minors under the age of 14 and incompe- 
tents are incapable of consent as a matter 
of law. The second sentence of the para- 
graph, defining "incompetent," was added 
by Act 360 of 1977. 

Subsection (3) defines several types of 
sexual activity by cross-reference to the 
chapter on sexual offenses. 



176 



CRIMINAL CODE 
Original Commentary to § 5-11-102 



This section sets out the elements of 
kidnapping. Although similar in sub- 
stance to former Arkansas statutes per- 
taining to kidnapping, the section con- 
tains several revisions. 

Subsection (a) parallels former author- 
ity to some degree by proscribing restraint 
without consent, substantially interfering 
with the freedom of the victim, for specific 
purposes. Compare prior law formerly 
found at Ark. Stat. Ann. § 41-2306 (Supp. 
1973) (applicable to one who "[1] unlaw- 
fully removes another from his place of 
residence or business, or a substantial 
distance from the vicinity where he is 
found, or . . . [2] unlawfully confines an- 
other person for a substantial period in a 
place of isolation, with any of the following 
purposes: . . .") 

The Code speaks in terms of restraint 
rather than removal. Consequently, it 
reaches a greater variety of conduct, since 
restraint can be accomplished without 
any removal whatever. Moreover, re- 
straint does not require confinement in a 
place of isolation. The notion that confine- 
ment must continue for a substantial pe- 
riod of time is retained in somewhat al- 
tered form by requiring that the restraint 
"interfere substantially with the liberty" 
of the victim. Exclusion of de minimis 
restraints from the definition of kidnap- 
ping is desirable since offenses such as 
rape or robbery necessarily contemplate 
restrictions on the victim's liberty while 
the crime is actually committed. It is only 
when the restraint exceeds that normally 
incidental to the crime that the rapist or 
robber should also be subject to prosecu- 
tion for kidnapping. 

Subsections (a)(1) through (a)(6) of § 5- 
11-102 cover substantially the same 



ground as their counterparts found at 
prior authority codified as § 41-2306(a)- 
(d). However, the section includes two 
additional prohibited purposes. Subsec- 
tion (a)(1) contains the phrase "or for any 
other act to be performed or not performed 
for his return or release." This language 
reaches conduct not intended to result in 
pecuniary gain to the actor. An obvious 
example is the kidnapping perpetrated to 
gain the freedom of an imprisoned third 
party. A second additional prohibited pur- 
pose is found in subsection (a)(4): viz., 
"engaging in sexual intercourse, deviate 
sexual activity, or sexual contact with 
him." These terms are defined in Chapter 
14 (Sexual Offenses). 

Subsection (b) preserves the grading 
distinction of prior authority by gearing 
penalties to whether the victim was vol- 
untarily released in a safe place. See, 
former authority previously found at Ark. 
Stat. Ann. § 41-2308 (Supp. 1973). Act 
474 of 1977 reclassified the offense to 
impose a penalty consistent with the last 
expression of the Legislature. See Act 628 
of 1975, providing up to 99 years' impris- 
onment for kidnapping. The rationale un- 
derlying the diacritical grading provision 
is that of providing kidnappers with in- 
centive to keep victims alive and un- 
harmed. It also encourages second 
thoughts respecting the offense and, con- 
sequently, release of the victim before the 
police close in and the situation becomes 
such as to preclude a "voluntary" release. 
The former statute was unclear as to who 
had the burden of proof regarding the safe 
release of the victim. Subsection (6) ex- 
plicitly requires the defendant to show 
such mitigating circumstances by a pre- 
ponderance of the evidence. 



1988 Supplementary Commentary to § 5-11-102 



Amendments 

Act 620 of 1981 reclassified kidnapping 
as a class Y felony and enhanced from 
class C to class B felony liability where the 
victim is safely released. See AMCI 
1702-P (Supp. 1982); §§ 5-1-106, 5-4-401. 

Adopting the clear language and obvi- 
ous intent of the commentary to § 5-11- 
102, the Court has held that restraint 



exceeding that normally incident to an 
offense forms the basis for a kidnapping 
charge. Beed v. State, 271 Ark. 526, 544- 
45, 609 S.W.2d 898, 910-11 (1980). Beed 
has been followed in Frensley v. State, 291 
Ark. 268, 724 S.W.2d 165 (1987). 

Ellis v. State, 279 Ark. 430, 652 S.W.2d 
35 (1983) makes it clear, though the stat- 
ute seems perspicuous enough on this 
point, that a victim need not be captured 
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or held at gunpoint to establish the of- 
fense. 

What Constitutes Release in Safe Place 

The trunk of a car is not "a safe place," 
nor has a person so confined been "re- 
leased" under § 5-ll-102(b). See Whitt v. 
State, 281 Ark. 466, 664 S.W.2d 876 
(1982). In Whitt the victim was left in the 
trunk of her car at the edge of Gurdon, 
Arkansas. However, the location of the car 
— whether in an isolated area or in the 
center of a city — is irrelevant given the 
Court's holding that such treatment does 
not constitute "release" as required by the 
statute. 

One who is left in his own home immo- 
bilized by being handcuffed to immovable 
structures has not been "released" for the 
purposes of a § 5- 11- 102(b) defense. Clark 
v. State, 292 Ark. 69, 727 S.W.2d 853 
(1987). 
See AMCI 1702. 

Restraint 

In Cook v. State, 284 Ark. 333, 681 
S.W.2d 378 (1984) the defendant was con- 
victed of kidnapping. He forced the victim 
into her car at gunpoint, demanded a ride, 
and struck her several times when she 
refused. After ten or fifteen minutes he 
walked away. 

In affirming the conviction the Court 
established the following test: "It is the 
quality and nature of the restraint, rather 
than the duration, that determines 
whether a kidnapping charge can be sus- 
tained. . . . Once the kidnapper has under- 
taken the activity and the victim has been 
exposed to the attendant dangers, the act 
is complete...." Jd. at 334-36, 681 S.W.2d 
at 379-80. 

Restraint Without Obvious Purpose 

Jackson v. State, 290 Ark. 160, 717 
S.W.2d 801 (1986) required the Court to 
resolve the problem posed by a kidnap- 
ping interrupted before the accused's 
plans for the victim became obvious. Ap- 
pellant commandeered the victim's vehi- 
cle at knifepoint, ordering her to drive. A 
bystander intervened, and appellant 
abandoned the effort and fled. He was 
charged under § 5- 11- 102(a)(5) with re- 
straining the victim for the purpose of 
"terrorizing her." Appellant argued that 
there was no evidence that his purpose 
was to terrorize the victim. The Court 
responded that one is presumed to intend 



the natural and probable consequences of 
his act, Rhine v. State, 184 Ark. 220, 42 
S.W.2d 8 (1931), and that since the victim 
was indisputably terrorized and no other 
logical explanation was provided for ap- 
pellant's conduct, the Court would assume 
he intended the consequences of his act. 

Fortuitous Restraint of Persons Other 

than Primary Victim 

Appellant in Dyer v. State, 290 Ark. 405, 
720 S.W.2d 297 (1986) was convicted of 
three counts of kidnapping and one count 
of rape. He had accosted the prosecutrix 
just as she had put her two young children 
under the age of three into her car. He 
forced her to drive away and subsequently 
compelled her to commit acts constituting 
rape. He was convicted of kidnapping the 
two children and, on appeal, argued that 
these convictions should be overturned 
because the children were not restrained 
or, if they were restrained, it was not for 
any purpose specified by § 5-11-102. The 
Supreme Court found that § 5-11- 
102(a)(3) had been contravened since the 
jury clearly could have found that the 
children were kept in the car to facilitate 
the rape. The Court went on to hold that 
the statute does not require that the per- 
son restrained be the intended victim of 
the felony facilitated by the restraint. 

Jurisdiction and Venue: Kidnapping Fol- 
lowed by Another Offense in Another 
County 

Two recent cases have dealt with situa- 
tions where defendants kidnapped their 
victims in one county and committed 
other offenses after taking them to other 
county. Cozzaglio v. State, 289 Ark. 33, 
709 S.W.2d 70 (1986) (kidnapping and 
rape); Ellis v. State, 291 Ark. 72, 722 
S.W.2d 575 (1987) (kidnapping and aggra- 
vated robbery). In Cozzaglio, the evidence 
showed that the defendant kidnapped his 
victim in Washington County and drove 
her to Madison County where he raped 
her. There was also evidence that acts 
constituting rape occurred en route from 
Washington County to Madison County. 
Whether the Court found that the victim 
had been raped in both counties is not 
clear from the opinion. In Ellis, the defen- 
dant kidnapped his victim in Jefferson 
County and drove into Pulaski County 
where he robbed him. No aggravated rob- 
bery took place in Jefferson County. 
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In both cases the Court relied upon Ark. 
Code Ann. § 16-88- 108(c) to confer juris- 
diction to try all charges on the circuit 
court of the county where the kidnapping 
took place. Section 16-88- 108(c) provides 
as follows: 

Where the offense is committed 
partly in one county and partly in 
another, or the acts, or effects thereof 
requisite to the consummation of the 
offense occur in two (2) or more coun- 
ties, the jurisdiction is in either 
county. 

The implicit question decided in the 
State's favor in both decisions is whether 
the language "acts or effects thereof, req- 
uisite to the consummation of the offense" 
refers to elements of the offense as that 
term is defined in the Code at § 5-5-102(5) 
or, alternatively, actual conduct or conse- 
quences flowing from conduct required as 
a practical matter for consummation of an 
offense. Without explicitly so stating, the 
Court has apparently taken the position 



that the latter is the case. See 1987 Sup- 
plementary Commentary to Ark. R. Cr. P. 
21.2 (joinder of defendants). 

In Ellis, after reciting the statutory 
language, the Court observed that "the 
offense of kidnapping in this case occurred 
in Jefferson County and culminated in the 
aggravated robbery in Pulaski County." 
Id. at 73, 722 S.W.2d at 576. While the 
statute would clearly permit either county 
to try appellant for kidnapping, it is diffi- 
cult to see how it permits the aggravated 
robbery to be tried in either county unless 
"acts or effects ... requisite to the 
consumation of" refers to practical neces- 
sity. 

As indicated above, the defendant in 
Cozzaglio may have committed both of- 
fenses in both jurisdictions. If the Court is 
holding in Cozzaglio that the Madison 
County rape should have been tried in 
Washington County, the practical neces- 
sity reading is again necessary. 



1988 Supplementary Commentary to § 5-11-103 
See AMCI 1703. 

Original Commentary to § 5-11-104 



Arkansas is one of the few jurisdictions 
in which false imprisonment has tradi- 
tionally been a statutory offense. See, 
prior law formerly found at Ark. Stat. 
Ann. § 41-1601 (Repl. 1964) ("False im- 
prisonment is the unlawful violation of 
the personal liberty of another, and con- 
sists in confinement or detention without 
sufficient legal authority") As can readily 
be observed, § 5-11-104 defines false im- 
prisonment in the second degree in a 
manner closely paralleling former law. If 
past case law under former § 41-1601 is 
an accurate indication, most prosecutions 
for false imprisonment will arise out of 
arrests by law enforcement officers or pri- 
vate citizens. Consequently, the critical 
issue in prosecutions under § 5-11-104 
will likely be the lawfulness of an arrest. 
Resolution of this issue is determined by 
traditional doctrine respecting the author- 
ity to make arrests. See, Ark. Stat. Ann. 
§§ 43-401 to -404; [§ 16-81-106] Ark. R. 
Crim. P. 4. See, also, Ark. Stat. Ann. 
§ 5-36-116 permitting a merchant or law 
enforcement officer to detain for a reason- 



able length of time a person who conceals 
merchandise on his person. 

As in the case of kidnapping, false im- 
prisonment is defined so as to require that 
the deprivation of liberty be substantial, 
in terms of either duration or degree. An 
inconsequential restraint does not give 
rise to liability. Thus, the merchant who 
locks his doors at closing time cannot be 
prosecuted even though he knowingly 
causes any customers in the store to wait 
until all are ready to leave before unlock- 
ing the door. 

Section 5-11-104, by its terms, applies 
to the parent who takes a child entrusted 
to the custody of the other parent. The 
Commission intended, however, that the 
criminal law be used in custody disputes, 
if at all, only pursuant to § 5-26-502 
(Supp. 1987), defining the offense of inter- 
ference with custody. It should be noted, 
however, that the Code was amended by 
the 1977 General Assembly to add a new 
provision, § 5-11-106 (permanent deten- 
tion or restraint), punishing as a class D 
felony restraint of a child by a parent who 
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has no "lawful authority" to do so. Appar- 
ently, therefore, conduct commonly gener- 
ated by child custody disputes could con- 
ceivably be prosecuted under § 5-11-104 
or 5-11-106, or, alternatively, pursuant to 
§ 5-26-502 (Supp. 1987) if a court order is 
violated. However, § 5-l-110(a)(4) pre- 
vents multiple convictions of false impris- 
onment, interference with custody, and 
permanent detention or restraint as a 
result of the same conduct. 



Section 5-11-103, false imprisonment in 
the first degree, is new, differing from the 
lesser false imprisonment offense only 
with respect to the exposure of the person 
restrained to the risk of "serious physical 
injury," a term defined in § 5-1-102(19). 
Compare the various assaultive offenses 
denned in Chapter 13. 



1988 Supplementary Commentary to § 5-11-104 
See AMCI 1704. 

Original Commentary to § 5-11-105 



Subsection 5- 11- 105(a) sets out the ele- 
ments of the offense of Vehicular Piracy, 
which had no analogue in former law. 

Aircraft are given special treatment by 
the section, in recognition of the unique 
dangers incident to this form of piracy. 
Vehicular piracy can be committed with 
respect to any aircraft occupied by an 
unconsenting person; the requirements of 
§ 5- 11- 105(a)(2) as to proof of seating ca- 
pacity and common carrier status are not 



imposed because of the special dangers 
alluded to above. 

With regard to vehicles other than air- 
craft, cumulative proof requirements are 
imposed by §§ 5-ll-105(a)(2)(A)-(C). 

Lastly, special treatment — class B fel- 
ony liability — is given the offense insofar 
as it involves aircraft, again because of the 
unavoidable dangers attending the com- 
mission of the offense. 



1988 Supplementary Commentary to § 5-11-105 
See AMCI 1705. 

Original Commentary to § 5-11-106 



This section was added by Act 360 of 
1977 to cover unusual though not un- 
heard-of situations in which a person is 
unlawfully restrained under circum- 
stances not prohibited by the chapter's 
other provisions. An example is where a 



person abducts the child of another with a 
view to raising it as his own as opposed to 
holding the child for ransom. As explained 
in the Commentary to § 5-11-104, this 
section's prohibitions overlap those of 
other provisions of the chapter. 



1988 Supplementary Commentary to § 5-11-106 
See AMCI 1706. 



Original Commentary to § 5-12-102 



Under prior law, robbery consisted of 
"the felonious and violent taking of any 
goods, money or other valuable thing from 
the person of another by force or intimi- 
dation . . .," the type of force or the mode 
of intimidation being material only to 
show the intent of the offender. See, prior 



law formerly codified as Ark. Stat. Ann. 
§ 41-3601 (Repl. 1964). This definition 
placed primary emphasis on the taking of 
property. If the actor was unsuccessful in 
his efforts to acquire property from his 
intended victim, he could be prosecuted 
for assault with intent to rob under former 
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Ark. Stat. Ann. § 41-609 (Repl. 1964), but 
not robbery. 

Section 5-12-102 redefines robbery in a 
way that shifts the focus of the offense 
from the taking of property to the threat of 
physical harm to the victim. One conse- 
quence of the definition is that the offense 
is complete when physical force is threat- 
ened; no transfer of property need take 
place. 

The word "theft," as used in § 5-12- 
102(a), is a term of art, drawing its con- 
tent from § 5-36-103, theft of property, 
and § 5-36-104, theft of services. The im- 
mediacy of the threatened physical force 
distinguishes robbery from theft by 
threat. See, § 5-36-101(9) and the Com- 
mentary thereto. Earlier authority is in 



accord. See, Scifres v. State, 228 Ark. 486, 
308 S.W.2d 815 (1958). 

A major deficiency of the former defini- 
tion of robbery was its failure to distin- 
guish the purse-snatcher from the armed 
robber. The General Assembly recognized 
the need for enhanced penalties for the 
armed robber when it enacted the felony 
with firearm statute, Ark. Stat. Ann. § 43- 
2336 (Supp. 1973) [§ 16-90-121]. Section 
5-12-103 fulfills that need in a more direct 
fashion by setting out the new offense of 
aggravated robbery, defined so as to in- 
clude robberies posing a risk of death or 
serious physical injury to the victim. Un- 
der these circumstances, robbery consti- 
tutes a class A [Y] felony, punished as 
severely as first degree murder or rape. 



1988 Supplementary Commentary to § 5-12-102 



Amendments 

Act 934 of 1987 added the "felony or 
misdemeanor" language to subsection (a). 

Resisting Apprehension After Theft 

Permitting a conviction of robbery for 
"resisting apprehension immediately" af- 
ter a theft pursuant to § 5-12-102(a) gives 
at least two Justices of the Arkansas Su- 
preme Court pause. See Jarrett v. State, 
265 Ark. 662, 580 S.W.2d 460 (1979) (dis- 
senting opinion of Justices Purtle and 
Hickman). This language has nonetheless 
been consistently interpreted in confor- 
mity with its plain meaning, with the 
original commentary frequently used for 
guidance. See commentary to § 5-12- 
102(a). 

In Williams v. State, 11 Ark. App. 11, 
665 S.W.2d 299 (1984) (resistance in su- 
permarket after theft) the Court of Ap- 
peals was asked to adopt the rationale of 
the dissenting opinion in Jarrett v. State, 
265 Ark. 662, 580 S.W.2d 460 (1979) and 
refused, stating that "clear legislative in- 
tent" covered circumstances where force is 
used after theft to avoid arrest. 



Not Offense Against Ownership 

Appellant in Mitchell v. State, 281 Ark. 
112, 661 S.W.2d 390 (1983) took from his 
victim at gunpoint property belonging to 
the victim's employer and to the victim. 
He was convicted of two counts of aggra- 
vated robbery. Citing the original com- 
mentary to this section, the Court found 
that these facts supported conviction only 
of a single aggravated robbery, since the 
offense was complete when physical force 
was threatened and robbery is not an 
offense against ownership. 
See AMCI 2103. 

Lesser Included Offenses: Battery and 

Robbery 

Battery is not a lesser included offense 
of robbery. Williams v. State, 11 Ark. App. 
11, 665 S.W.2d 299 (1984); Robinson v. 
State, 14 Ark. App. 38, 684 S.W.2d 824 
(1985) (third degree battery). Aggravated 
robbery is a lesser included offense of 
battery charged under § 5-13-201(a)(4). 
Sanders v. State, 279 Ark. 32, 648 S.W.2d 
451 (1983). See 1983 Supplementary 
Commentary to § 5-1-110. 



1988 Supplementary Commentary to § 5-12-103 



Instructions. 

See AMCI 2102 et seq. 

Amendments 

As originally enacted, § 41-2102 (Repl. 
1977) [§ 5-12-103] was a class A felony. 



Punishment was governed by § 41-803 
(Repl. 1977) [§ 5-4-104] and § 41-901(a) 
(Repl. 1977) [§ 5-4-401]. Act 1118 of 1979 
added § 41-2102(3) [§ 5-12-103(c)], pro- 
viding mandatory minimum terms of im- 
prisonment where aggravated robbery 
was committed with a deadly weapon. 
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Section 41-803(1) [§ 5-4-104(a)] pro- 
vides: 

(1) No defendant convicted of an of- 
fense shall be sentenced other- 
wise than in accordance with this 
Article [§§ 41-801 through 41- 
1309] [§§ 5-4-101 to 5-4-608]. 
Act 620 of 1981 amended § 41-803(3) 
[§ 5-4-104(c)] to read as follows: 

(3) A defendant convicted of a class Y 
felony . . . shall be sentenced to 
a term of imprisonment in accor- 
dance with Chapter 9 [§§ 5-4- 
401 et seq.]. 
Act 620 of 1981 amended § 41-901(l)(a) 
[§ 5-4-501(a)(l)] to read: 

(1) A defendant convicted of a felony 
shall receive a determinate sen- 
tence according to the following 
limitations: 

(a) For a class Y felony, the 
sentence shall be not 
less than ten (10) years 
and not more than forty 
(40) years, or life, (em- 
phasis added.) 
Now, § 5-12-103(c)(l) provides that a 
defendant who is found guilty for the first 
time of aggravated robbery with a deadly 
weapon shall be imprisoned for no less 
than six years. On the other hand, pursu- 
ant to the mandate of §§ 5-4-104(c) and 
5-4-40 1(a)(1), such defendants shall be 
sentenced to not less than ten years' im- 
prisonment. 

Though no survey has been undertaken, 
it is believed that prosecutors and judges 
are construing the law so that § 5-4- 
401(a)(1), not § 5-12- 103(c)(1), governs. 

The supplementary commentary to § 5- 
4-505 addresses some of the extraordinary 
difficulties posed by the present combina- 
tion of statutes bearing on offenses de- 
fined in terms of conduct with (1) a fire- 
arm or (2) a deadly weapon. See §§ 5-4- 
505; 16-90-121; and AMCI 2102, 2102-V, 
2102-BV, 2102-PH, 6001 through 6003, 
6106 through 6100A, 7000 through 7003. 

Importance of Victim's Awareness of Cir- 
cumstances 

Section 5- 12- 103(a)(1) imposes liability 
for aggravated robbery if the actor "repre- 
sents by word or conduct" that he is armed 
with a deadly weapon. In Fairchild v. 
State, 269 Ark. 273, 600 S.W.2d 16 (1980), 
a divided Court reversed appellant's con- 
viction of aggravated robbery (reducing it 



to robbery) finding that (1) appellant had 
attempted to appear armed by placing his 
hand under his shirt and (2) his victim 
attached no significance to the position of 
appellant's hand. The Court's reasoning is 
summarized as follows: 

Since the appellant's subjective intent 
does not control what is objectively 
conveyed to another, a hand under a 
shirt has no meaning in the context of 
an aggravated robbery statute unless 
the victim at least perceives it to be 
menacing. 

Id. at 275, 600 S.W.2d at 17. 

Fairchild, supra, has been cited with 
apparent approval in Parker v. State, 271 
Ark. 84, 607 S.W.2d 378 (1980). Fairchild 
evidently holds that the victim must not 
only place the correct interpretation on 
the actor's conduct, but must also see it as 
"menacing" or "threatening," though this 
is not required by the statute. Id. at 275, 
600 S.W.2d 17. Compare, Alfay v. State, 15 
Ark. App. 32, 688 S.W.2d 951 (1985) (con- 
cealed hand thought by victim to hold 
weapon will support aggravated robbery 
conviction). 

Double Jeopardy and Lesser Included Of- 
fenses 

Whether one may be convicted of aggra- 
vated robbery and simultaneous or con- 
temporaneous violent offenses such as at- 
tempted capital murder has been dealt 
with in a number of cases focusing on the 
constitutional prohibition against double 
jeopardy and § 5-1-110. As provided by 
§ 5-l-110(a)(l) and (b)(1) a defendant 
may not be convicted of two offenses es- 
tablished by the same conduct if one is a 
lesser included offense of the other. 
Barnum v. State, 276 Ark. 477, 637 S.W.2d 
534 (1982); Wilson v. State, 277 Ark. 219, 
640 S.W.2d 440 (1982). Also, see Swaite v. 
State, 272 Ark. 128, 612 S.W.2d 307 
(1981); Britt v. State, 271 Ark. 488, 549 
S.W.2d 84 (1977); and Rome v. State, 271 
Ark. 20, 607 S.W.2d 657 (1980), cert, de- 
nied, 450 U.S. 1043 (1981). In addition, 
see the supplementary commentary to 
§ 5-1-110. 

It is clear that one may be convicted of 
both aggravated robbery and theft of prop- 
erty, Higgins v. State, 270 Ark. 19, 603 
S.W.2d 401 (1980), as well as first degree 
battery, Foster v. State, 275 Ark. 427, 631 
S.W.2d 7 (1982). Theft, conspiracy to com- 



182 



CRIMINAL CODE 



mit theft, conspiracy to commit aggra- 
vated robbery, and conspiracy to commit 
robbery have recently been held not to be 
lesser included offenses of aggravated rob- 
bery. Savannah v. State, 7 Ark. App. 161, 
645 S.W.2d 694 (1983). Still, one may not 
be convicted of both conspiracy to commit 
aggravated robbery and aggravated rob- 
bery. See § 5-l-110(a)(2). 

Sufficiency of Evidence of Previous Convic- 
tions 

For a discussion of the proof necessary 
to sustain a finding of previous convictions 
under § 5-12-103(c)(l)-(4), see Guzman v. 
State, 3 Ark. App. 240, 625 S.W.2d 540 
(1981). 

See, also, Allen v. State, 294 Ark. 209, 
742 S.W.2d 886 (1988), where the Arkan- 
sas Supreme Court found that the State 
had proved three prior convictions of ag- 
gravated robbery with a deadly weapon 
below, although each of the three judg- 
ments introduced into evidence stated 
that claimant had entered a guilty plea to 
aggravated robbery, not aggravated rob- 
bery with a deadly weapon as charged in 
each information. 

Resisting Apprehension After Theft 

McDonald v. State, 266 Ark. 56, 582 
S.W.2d 272 (1979) apparently presents 
one of the few cases where aggravated 
robbery was successfully predicated upon 
appellant's threat to employ physical force 
after a theft. See § 5-12-102(a). See also, 
White v. State, 271 Ark. 692, 610 S.W.2d 
266 (1981) (robbery conviction based upon 
physical force to resist apprehension for 
theft); Wilson v. State, 262 Ark. 339, 556 
S.W.2d 657 (1977) (same as White); Wil- 
liams v. State, 11 Ark. App. 11, 665 S.W.2d 
299 (1984) (same as White). 

It should be noted that the Court is not 
of one mind with regard to what consti- 
tutes "employ(ing) or threaten(ing) to em- 
ploy physical force" (§ 5-12-102(a)) to re- 
sist apprehension for theft. Jarrett v. 
State, 265 Ark. 662, 580 S.W.2d 460 
(1979). 

Liability of Accomplice Distinguished on 

Basis of Mental State 

Savannah v. State, 7 Ark. App. 161, 645 
S.W.2d 694 (1983) holds that one who aids 
or advises the planning or commission of 
robbery does not ipso facto become an 
accomplice to aggravated robbery commit- 
ted by the person assisted. The Court 



relied upon § 5-2-403 and the commen- 
tary thereto, which points out that, where 
the accomplice can show that the offense 
ultimately committed by the person as- 
sisted was not one the accomplice could 
have fairly envisaged, his liability is re- 
stricted to conviction of an offense consis- 
tent with his mental state. See also, § 5- 
2-406. 

What Constitutes Deadly Weapon 

For a compendious list of articles "less 
lethal than iron pipe" that have been held 
to be deadly weapons, see Jones v. State, 
292 Ark. 183, 184-5, 729 S.W.2d 10, 11 
(1987), where the Court held that a five 
foot length of iron pipe was obviously a 
deadly weapon for the purposes of a § 5- 
12-103 prosecution. 

Proof Varying From Charge 

One who is charged with aggravated 
robbery committed with a deadly weapon 
may be convicted pursuant to an instruc- 
tion permitting the jury to find guilt on 
evidence that he "represented by words or 
conduct that he was armed with a deadly 
weapon, even if he was not actually so 
armed, § 5-12-103(a)(l). Richard v. State, 
286 Ark. 410, 691 S.W.2d 872 (1985). 
Without much explanation, the Court 
found that the case was not governed by 
Clayborn v. State, 278 Ark. 533, 647 
S.W.2d 433 (1983) (Ark. Stat. Ann. § 41- 
1803 [§ 5-14-103] defines two offenses, 
and defendant charged with committing 
one offense cannot be convicted of commit- 
ting the other). The court found that the 
ruling principle of Ridgeway v. State, 251 
Ark. 157, 472 S.W.2d 108 (1971) (allega- 
tion of assault with knife proved by evi- 
dence of assault with gun) applied. 
Clayborn was subsequently overruled in 
Cokeley u. State, 288 Ark. 349, 705 S.W.2d 
425 (1986). See supplementary commen- 
tary to § 5-14-103. 

Lesser Included Offenses 

While first degree battery charged un- 
der § 5-13-201(a)(l) or (3) may be a lesser 
included offense of aggravated robbery 
charged under § 5-12-103(a)(2), Trotter v. 
State, 290 Ark. 269, 719 S.W.2d 268 
(1986), assaults and batteries have been 
held not to be lesser included offenses of 
robbery charged under § 5-12-102. See 
Williams v. State, 11 Ark. App. 11, 665 
S.W.2d 299 (1984) and Robinson v. State, 
14 Ark. App. 38, 684 S.W.2d 824 (1985). 
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The Arkansas Supreme Court has also 
held that aggravated robbery is a lesser 
included offense of first degree battery 
charged under § 5- 13-20 1(a)(4) in cases 
where aggravated robbery is proved as the 
underlying felony to support a first degree 
battery charge for serious physical injury 
caused in the course of a felony. Sanders v. 
State, 279 Ark. 32, 648 S.W.2d 451 (1983). 

Aggravated Robbery and Aggravated As- 
sault 

In Birchett v. State, 294 Ark. 176, 741 
S.W.2d 267 (1987) appellant was con- 
victed of aggravated robbery and aggra- 
vated assault for entering a trailer, com- 
manding that the occupants deliver 
money and property, and pistol-whipping 
them when they refused. The Arkansas 
Supreme Court found that two crimes 
were committed and permitted both con- 
victions, saying: 

Consistent with the purpose of § 41- 
2102 [§ 5-12-103], the appellant com- 
mitted the aggravated robbery of- 
fense when he entered the trailer and 
announced his intent to rob Harber 
and Mason. His subsequent actions to 
pistol-whip them constituted a sepa- 
rate offense, viz. aggravated assault. 

294 Ark. at 181, 741 S.W.2d at 270. 

Jurisdiction and Venue: Kidnapping Fol- 
lowed by Other Offense in Another 
County 

Two recent cases have dealt with situa- 
tions where defendants kidnapped their 
victims in one county and committed an- 
other offense after taking the victim to 
another county. Cozzaglio v. State, 289 
Ark. 33, 709 S.W.2d 70 (1986) (kidnapping 
and rape); Ellis v. State, 291 Ark. 72, 722 
S.W.2d 575 (1987) (kidnapping and aggra- 
vated robbery). In Cozzaglio, the evidence 
showed that the defendant kidnapped his 
victim in Washington County and drove 
her to Madison County where he raped 
her. There was also evidence that acts 
constituting rape occurred en route from 
Washington County to Madison County. 
Whether the Court found that the victim 
had been raped in both counties is not 
clear from the opinion. In Ellis, the defen- 
dant kidnapped his victim in Jefferson 
County and drove into Pulaski County 
where he robbed him. No aggravated rob- 
bery took place in Jefferson County. 
In both cases the Court relied upon Ark. 



Code Ann. § 16-88-108(c) to confer juris- 
diction to try all charges on the circuit 
court of the county where kidnapping took 
place. Section 16-88- 108(c) provides as fol- 
lows: 

Where the offense is committed 
partly in one county and partly in 
another, or the acts, or effects thereof 
requisite to the consummation of the 
offense occur in two (2) or more coun- 
ties, the jurisdiction is in either 
county. 

The implicit question decided in the 
State's favor in both decisions is whether 
the language "acts or effects thereof, req- 
uisite to the consummation of the offense" 
refers to elements of the offense as that 
term is denned in the Code at § 5-5-102(5) 
or, alternatively, actual conduct or conse- 
quences flowing from conduct required as 
a practical matter for consummation of an 
offense. Without explicitly so stating, the 
Court has apparently taken the position 
that the latter is the case. See 1987 Sup- 
plementary Commentary to Ark. R. Cr. P. 
21.2 (joinder of defendants). 

In Ellis, after reciting the statutory 
language, the Court observed that "the 
offense of kidnapping in this case occurred 
in Jefferson County and culminated in the 
aggravated robbery in Pulaski County." 
Id. at 73, 722 S.W2d at 576. While the 
statute would clearly permit either county 
to try appellant for kidnapping, it is diffi- 
cult to see how it permits the aggravated 
robbery to be tried in either county unless 
"acts or effects . . . requisite to the consum- 
mation of" refers to practical necessity. 

As indicated above, the defendant in 
Cozzaglio may have committed both of- 
fenses in both jurisdictions. If the Court is 
holding in Cozzaglio that the Madison 
County rape should have been tried in 
Washington County, the practical neces- 
sity reading is again necessary. 

Sufficiency of Evidence 

In Trotter v. State, 290 Ark. 269, 719 
S.W.2d 268 (1986) the Arkansas Supreme 
Court reversed Trotter's conviction of ag- 
gravated robbery on grounds of insuffi- 
cient evidence. Trotter and an accomplice 
walked into a grocery store pursuant to a 
plan to rob it. Without saying a word, 
Trotter shot one customer in the neck and 
fired at another, who was not hit but who 
dropped to the floor. Reaching over a 
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counter, Trotter placed the gun to the 
customer's head, but the gun misfired. 
Trotter and his accomplice went outside 
the store, tried to repair the gun, and had 
turned to enter the store once more, when 
the arrival of other people frightened 
them away. 

Trotter confessed after he was arrested 
that he went into the store after discuss- 
ing the prospects of robbery with his ac- 
complice. His confession was the only ev- 
idence of his intent to commit a robbery. 

Ark. Stat. Ann. § 43-2115 (Repl. 1977) 
[§ 16-89-111 (1987)] provides: 

[Al confession of a defendant, unless 
made in open court, will not warrant 
a conviction, unless accompanied 
with other proof that such an offense 
was committed. 

The Court held that the State did not 
prove the offense, there being no evidence 
whatever other than the confession that 
robbery was contemplated, since neither 
Trotter nor his accomplice ever spoke a 
word, took anything, or attempted to take 
anything. Trotter simply opened fire. 

The Court then found that, though the 
proof did not support a conviction of ag- 
gravated robbery, it did support a convic- 
tion of first degree battery on a lesser 
included offense theory. In discussing this, 
the Court said: 

While aggravated robbery belongs in 
the generic class of robberies, or of- 
fenses against property, and first de- 
gree battery is an offense against per- 
sons, the two crimes overlap in this 
instance to make first degree battery 
a lesser included offense of aggra- 
vated robbery. 

290 Ark. at 276, 719 S.W.2d at 271. 

Though the Court's lesser included of- 
fense conclusion is correct, its character- 
ization of robbery as an offense against 
property is questionable. The gist of rob- 
bery is the threat of force; it is not an 
offense against ownership. Mitchell v. 
State, 281 Ark. 112, 661 S.W.2d 390 
(1983). 

Justices Hickman and Hays dissented, 
arguing that the record contained evi- 
dence from which the jury, by using com- 
mon sense, could conclude that Trotter 
intended to commit a robbery. 

Similar to the facts of Trotter v. State 
are those of Stickley v. State, 294 Ark. 44, 



740 S.W.2d 616 (1987). Stickley was con- 
victed of the aggravated robbery of James 
Massey. Stickley went to the home of 
Massey, a stranger, at 11:30 p.m., ostensi- 
bly to borrow gasoline. Massey went to his 
carport and found gasoline, but Stickley 
had disappeared. Massey had returned to 
the house when he again heard Stickley 
knocking on the door. When he opened the 
door Stickley stuck his arm in the house 
and pointed a pistol toward Massey. 
Massey closed the door, got his own pistol, 
and shot six times through the door, strik- 
ing Stickley twice. He was able to identify 
Stickley at trial. 

In discussing the case, the Court first 
observed that Trotter involved interpreta- 
tion of Ark. Stat. Ann. § 43-2115 [§ 16-89- 
111(d)] providing that "a confession of a 
defendant, unless made in open court, will 
not warrant a conviction, unless accompa- 
nied with other proof that the offense was 
committed." In Stickley, however, appel- 
lant was convicted on Massey's testimony 
and on that of an accomplice who testified 
that Stickley told him that Massey had 
money and that he was going to rob him. 
Thus, the governing statute was Ark. 
Stat. Ann. § 43-2116 [§ 16-89-lll(e)(l)] 
providing, "a conviction cannot be had in 
any case of felony upon the testimony of 
an accomplice unless corroborated by 
other evidence tending to connect the de- 
fendant with the commission of the of- 
fense." The Court ruled that the testimony 
of the accomplice "established robbery as 
the intended act and there was ample 
independent evidence connecting appel- 
lant to the commission of the offense." Id. 
at 46, 740 S.W.2d at 617-18. Justices 
Hickman and Glaze concurred, stating 
that Trotter v. State was controlling and 
should be overruled. 

Since there was no evidence that an 
aggravated robbery took place, how the 
Court ruled that there was evidence tend- 
ing to connect Stickley "with the commis- 
sion of the offense" is unclear. The Court 
relied upon Williams v. State, 290 Ark. 
449, 720 S.W.2d 305 (1986); Bennett v. 
State, 284 Ark. 87, 679 S.W.2d 202 (1984); 
and Johnson v. State, 289 Ark. 589, 715 
S.W.2d 441 (1986) in reaching its conclu- 
sion. But in each of these cases the evi- 
dence indisputably showed that the of- 
fense charged had in fact been committed, 
the very point in issue in Stickley. 

Stickley should be compared to Bishop 
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v. State, 294 Ark. 303, 742 S.W.2d 911 
(1988), where appellant was convicted of 
aggravated robbery based upon testimony 
that he entered a liquor store, asked the 
owner for the price of a bottle of wine, 
swung the bottle at the owner's head 
when he asked for identification, and 
jumped on the counter in pursuit of the 
owner, swinging the bottle at his head 
again. The owner then shot him. Appel- 
lant's mother later told police that he told 
her he robbed the store to get money for 
Christmas. Incredibly, appellant's moth- 
er's comment about his statement came in 
through a police officer without a hearsay 
objection. On appeal, the Arkansas Su- 
preme Court held that the statement was 
a "confession" under Ark. Code Ann. §16- 



89-lll(d) (1987). Finding no other evi- 
dence sufficient to show that appellant 
intended to commit theft, the Court re- 
versed the aggravated robbery conviction, 
but found appellant guilty of aggravated 
assault under § 5-13-204(a), an un- 
charged offense found to be included 
within the definition of aggravated rob- 
bery under § 5-12-103(a)(2). Justice 
Hickman filed a mordant dissent joined by 
Justices Hays and Glaze. 

For cases presenting close questions on 
the evidence necessary to sustain a con- 
viction of aggravated robbery, see Johnson 
v. State, 276 Ark. 56, 632 S.W.2d 416 
(1982) and Green v. State, 265 Ark. 179, 
577 S.W.2d 586 (1979). 



Original Commentary to § 5-13-201 



At common law, battery was a misde- 
meanor committed by the willful infliction 
of a corporal injury upon another. Felony 
or "aggravated" battery did not exist as 
such; criminal conduct resulting in seri- 
ous, permanent injuries was termed 
"mayhem." Conduct amounting to at- 
tempted battery or placing another person 
in reasonable apprehension of receiving 
an immediate physical injury constituted 
assault. See, M.RC. § 211.1, Comment at 
81 (Tent. Draft No. 9, 1959); and Proposed 
Oregon Code §§ 92-94, Commentary at 
95. 

In some jurisdictions, "battery" has 
ceased to exist as a separate offense, its 
elements having been assimilated into as- 
sault provisions. The Commission, how- 
ever, felt that assaults and batteries were 
worthy of treatment as separate offenses 
having distinct criminal sanctions. Ac- 
cordingly, the Code preserves the concep- 
tual distinction drawn between "assaults" 
and "batteries" by former law. Compare, 
prior law previously found at Ark. Stat. 
Ann. § 41-601 (Repl. 1964) (assault de- 
fined) with former Ark. Stat. Ann. § 41- 
603 (Repl. 1964) (assault and battery de- 
fined). 

Previous law on "assaultive" offenses 
was found in a number of statutes defin- 
ing separate offenses distinguished by 
and graded according to the following fac- 
tors: (1) motivation (e.g., former Ark. Stat. 
Ann. § 41-607 (Repl. 1964)) (assault with 
intent to rape); (2) means employed (e.g., 



prior Ark. Stat. Ann. § 41-605 (Repl. 
1964)) (assault with a deadly weapon); 
and nature of the injury inflicted (e.g., 
former Ark. Stat. Ann. §§ 41-2501, et seq. 
(Repl. 1964)) (maiming). Under the Code, 
conduct is denominated a "battery" or "as- 
sault" depending on whether or not phys- 
ical injury results. This primary determi- 
nation having been made, both "assaults" 
and "batteries" are defined and graded 
according to the same criteria found in 
previous law. 

The Code departs from earlier authority 
by requiring proof of infliction of "physical 
injury" or "serious physical injury" as a 
prerequisite for conviction of battery in 
every case but one. See, § 5-13-203(a)(4). 
This treatment finds the Commission 
aligned with the Model Penal Code Re- 
porter in taking the position that with few 
exceptions — such as sexual offenses — 
merely offensive touching is not suffi- 
ciently serious to be made criminal. 
M.RC. § 411.1, Comment at 82 (Tent. 
Draft No. 9, 1959). Consequently, battery 
liability will no longer arise from mere 
unpermitted physical contact, for exam- 
ple, the taking of another's arm in an 
attempt to kiss her. Compare, Moreland v. 
State, 125 Ark. 24, 188 S.W. 1 (1916). Such 
conduct might, however, constitute a sex- 
ual offense under Chapter 14 or harass- 
ment under § 5-71-208. Before moving to 
a discussion of the individual sections, it 
should lastly be noted that the case law 
doctrine of "transferred intent" is codified 
by §§ 5-13-201 to 203. 
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1988 Supplementary Commentary to § 5-13-201 



Amendments 

Subsections (5)(A)-(C)(iii) were added 
by Act 482 of 1987. The amendment may 
have been suggested by the Arkansas Su- 
preme Court's decision in Meadows v. 
State, 291 Ark. 105, 722 S.W.2d 584 
(1987), where the Court determined that a 
viable fetus was not a "person" for pur- 
poses of the manslaughter statute. 

Liability turns on committing a felony 
or class A misdemeanor that causes a 
pregnant woman to suffer a miscarriage 
or a stillbirth as a result of a physical 
injury Subsection (5)(A) does not specify a 
culpable mental state. Under § 5-2-203(b) 
the State is required to show at least 
reckless conduct, however. The coverage 
of subsection (5)(B) overlaps with that of 
(5)(A) to some extent. Subsection (B) re- 
quires proof of reckless conduct under 
circumstances manifesting extreme indif- 
ference to the value of human life. Proof of 
an underlying felony or misdemeanor is 
not required. 

Proof of Culpable Mental State 

In Martin v. State, 261 Ark. 80, 547 
S.W.2d 81 (1977) appellant attacked his 
conviction under § 5- 13-20 1(a)(3) on 
grounds that the culpable mental state to 
be proved by the State under this subsec- 
tion is not set out by the statute. He also 
argued that the language "circumstances 
manifesting extreme indifference to the 
value of human life" (§ 5-13-201(a)(3)) is 
so vague as to make the statute unconsti- 
tutional on its face and as applied to him. 
Relying to some extent upon a decision 
from another jurisdiction construing a 
statute containing identical language, the 
Court found that this language ade- 
quately apprised appellant of proscribed 
conduct. The Court noted that § 5-2- 
203(b) requires proof of a mental state in 
all cases and that the lower court here 
required the state to prove purposeful 
conduct. 

In State v. Vowell, 276 Ark. 258, 634 
S.W.2d 118 (1982), involving an appeal 
from the Court of Appeals decision revers- 
ing appellee's conviction, the Court went 
one step further, holding that this statu- 
tory language constituted a type of mental 
state: 

The respondent was charged with 
causing serious physical injury "un- 



der circumstances manifesting ex- 
treme indifference to the value of hu- 
man life." Ark. Stat. Ann. § 41- 
1601(1X0 (RepL 1977) [§ 5-13- 
201(a)(3)]. The quoted phrase is not 
more specifically denned in the Crim- 
inal Code, but it is in the nature of a 
culpable mental state, Martin v. State, 
261 Ark. 80, 547 S.W.2d 81 (1977), 
and therefore is akin to "intent," for 
the proof of which evidence of other 
offenses is admissible under Rule 
404(b). 

Id. at 260, 634 S.W.2d at 119 (emphasis 

added). 

The concurring opinion of Justice 
Fogleman in Martin, supra at 88-89, 547 
S.W.2d at 81, 85 (1977) pointed out that 
"battery in the first degree requires a 
wanton or purposeful mental state." 
(Court's emphasis.) In drawing this con- 
clusion Justice Fogleman relied upon com- 
mentary found under § 5-13-203 address- 
ing §§ 5-13-201 to 203: "Each subsection 
describes conduct that would produce 
murder liability, if death ensued." 

The Court of Appeals in Vowell v. State, 
4 Ark. App. 175, 186-87, 628 S.W.2d 599, 
605-06 (1982), apparently in reliance 
upon this observation, found that convic- 
tion of a charge under § 5-13-201(a)(3) 
requires proof that the defendant acted 
purposely or knowingly. The Supreme 
Court's decision reversing that of the 
Court of Appeals apparently did not affect 
this holding. Vowell v. State, 276 Ark. 258, 
634 S.W.2d 118 (1982). 

Then, in Nolan v. State, 278 Ark. 17, 21, 
643 S.W.2d 257, 259 (1982), the Court 
found that "Either subsection [(1) or (2)] of 
§ 5- 13-20 1(a) requires a more culpable 
mental state than recklessness." Also, see 
Coleman v. State, 12 Ark. App. 214, 671 
S.W.2d 221 (1984). 

It therefore now seems established that 
in prosecutions under § 5-13-201(a)(3) 
the State is required to prove a knowing or 
purposeful mental state. 

Lesser Included Offenses 

Battery in the first degree charged un- 
der § 5- 13-20 1(a)(4) is in a lesser included 
offense of aggravated robbery. Akins v. 
State, 278 Ark. 180, 644 S.W.2d 273 
(1983); Sanders v. State, 279 Ark. 32, 648 
S.W.2d 451 (1983); Robinson v. State, 279 
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Ark. 61, 648 S.W.2d 446 (1983). It is not a 
lesser included offense if charged under 
§ 5-13-201(a)(3). Thomas v. State, 280 
Ark. 593, 660 S.W.2d 169 (1983). No cases 
involving a charge under § 5-13-201(a)(2) 
explicitly addressing the lesser included 
offense question have been found. 
See AMCI 1601, 1601-A. 

Attempted First Degree Battery vs. Third 

Degree Battery 

The Arkansas Supreme Court has held 
that a defendant convicted of an attempt 
to commit battery in the first degree un- 
der § 5-13-201, a class C felony (one grade 
less than completed offense) cannot com- 
plain that the conviction is based on con- 
duct that would suffice to show a com- 



pleted battery in the third degree under 
§ 5-13-203, a class A misdemeanor. The 
State is not required to charge only third 
degree battery or third degree battery as 
an alternative count. Mitchell v. State, 290 
Ark. 87, 717 S.W.2d 195 (1986). 

First Degree Battery as Lesser Included 
Offense of Aggravated Robbery 
The Arkansas Supreme Court has de- 
termined that conduct constituting bat- 
tery in the first degree under § 5-13- 
201(a)(1) is a lesser included offense in 
some circumstances of aggravated rob- 
bery, presumably charged under § 5-12- 
103(a)(2). Trotter v. State, 290 Ark. 269, 
719 S.W.2d 268 (1986). 



1988 Supplementary Commentary to § 5-13-202 



Amendments 

As originally enacted, this section pro- 
vided special sanctions for batteries com- 
mitted upon law enforcement officers and 
firemen. See § 41-1602 (Repl. 1977). Act 
877 of 1981 further extended the scope of 
§ 5-13-202 to include teachers and school 
employees, persons 60 years of age or 
older, and officers and employees of the 
state. Act 12 of 1983 singled out persons 
aged 12 or younger as a protected class. 

See AMCI 1602. 

Deadly Weapon Causing Physical Injury 

In Foster v. State, 275 Ark. 427, 631 
S.W.2d 7 (1982) the Court adopted a lit- 
eral reading of the language of § 5-13- 
202(a)(2), holding that proof of "physical 
injury" caused by striking another with a 
pistol, a "deadly weapon," establishes the 
offense. It is not necessary to show that 
the "deadly weapon" was employed in the 
way that originally led to its characteriza- 
tion as "deadly." 

"Physical Injury" vs. "Serious Physical In- 

jury" 

For a discussion of the distinction be- 
tween "physical injury" (§ 5-1-102(14)) 
and "serious physical injury (§ 5-1- 
102(19)) in the context of a prosecution for 
second degree battery under § 5-13- 
202(a)(1), see Hall v. State, 11 Ark. App. 
53, 666 S.W.2d 408 (1984). After pointing 
out that the severity of injury inflicted is 
an issue of fact for the jury, the Court of 
Appeals discussed the original commen- 
tary and the evidence of injury in Harmon 



v. State, 260 Ark. 665, 543 S.W.2d 43 
(1976) (one month's hospitalization, bro- 
ken leg, fractured toe, and bruised heel 
and pelvis). It concluded that the injuries 
shown in Hall — bruises of varying sever- 
ity and signs of neglect such as uncleanli- 
ness — would not, as a matter of law, 
support a conviction of second degree bat- 
tery. It therefore appears that blows re- 
sulting in bruising that does not result in 
a risk of death or protracted disfigure- 
ment or impairment of health or the func- 
tion of any bodily member will not support 
a charge of second degree battery, except 
under circumstances enumerated in § 5- 
13-202(a)(4) where proof of "physical inju- 
ry" suffices. Compare, Lum v. State, 281 
Ark. 495, 665 S.W.2d 265 (1984), where as 
a result of blows to the head by a fist, the 
victim suffered fractures in three areas of 
her face requiring that bones be wired 
together, and sustained what was shown 
at trial as a possible permanent loss of 
feeling in the right side of her face. A 
conviction of second degree battery under 
§ 5-13-202(a)(l) was affirmed. 

A person stabbed through the shoulder 
with a homemade, 3-inch-long knife sus- 
tains a "physical injury" for purposes of 
this section. Hundley v. State, 22 Ark. 
App. 239, 738 S.W.2d 107 (1987). See, also 
Lairv. State, 19 Ark. App. 172, 718 S.W.2d 
467 (1986). 

The Arkansas Court of Appeals has de- 
cided that bruises on the face of a six 
month old child will suffice to show "phys- 
ical injury" to prove an offense under 
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subsection (4)(c), where the proof also 
showed that appellant squeezed the 
child's chin and shook her face. Middleton 
v. State, 14 Ark. App. 92, 685 S.W.2d 182 
(1985). See, also, § 5-1-102(14) ("physical 
injury" denned). See AMCI 1602. 

"Continuous Occurrence" Rule 

In Holmes v. State, 288 Ark. 72, 702 
S.W.2d 18 (1986), when appellant began 
hitting his victim, the victim fought back, 
tackling appellant. In the process the vic- 
tim broke his kneecap. The Court of Ap- 
peals upheld a second degree battery con- 
viction under subsection (a)(1), rejecting 
appellant's argument that he did not 
cause the serious physical injury in ques- 
tion. The court ruled that appellant's 
blows and the breaking of the kneecap 
shortly thereafter were "a part of one 
continuous occurrence . . . [and that] there 
was evidence to indicate that the prereq- 
uisite intent was still present." Id. at 74, 
702 S.W.2d at 19. 

Accomplice Liability: Defendants Con- 
victed of Different Degrees of Battery 
Relying upon § 5-2-406 and Bosnick v. 
State, 248 Ark. 846, 454 S.W.2d 311 
(1970), the Arkansas Court of Appeals has 
held that an accomplice can be convicted 
of second degree battery for complicity in 
an offense for which his co-defendant is 
convicted of first degree battery. Blann v. 
State, 15 Ark. App. 364, 695 S.W.2d 382 
(1985). See, also, commentary to § 5-2- 
403, reciting the following general princi- 
ple: "If the crime actually committed is a 
greater inclusive offense of the offense 
planned, accomplice liability respecting 
the intended lesser included offense at- 
taches in connection with the aider or 
advisor." 

Proof of Knowledge of Attendant Circum- 
stances 

In order to prove an offense under § 5- 
13-202(a)(4)(C) the State must show that 
the defendant had actual knowledge of the 
victim's age. Hubbard v. State, 20 Ark.' 
App. 146, 725 S.W.2d 579 (1987). 

Hubbard had been admitted to the Ar- 
kansas State Hospital and was being ex- 
amined by Dr. Lambert when he began 
hitting the doctor on the head as he 
turned to chart some notes. Hubbard was 
convicted of second degree battery. At trial 



and on appeal he argued that he did not 
know that Dr. Lambert was sixty years of 
age and that Dr. Lambert's aged appear- 
ance was attributable to ill-health. 
Hubbard was apparently aware of Dr. 
Lambert's health problems, as he had 
been treated by Dr. Lambert previously. 
The court reversed the battery conviction, 
finding insufficient proof on the mental 
state issue. 

The culpable mental state required by 
the definition of the offense is "knowingly." 
Section 5-2-202(2) defines "knowingly" as 
follows: "A person acts knowingly with 
respect to . . . the attendant circumstances 
when he is aware that ... that such cir- 
cumstances exist." 

The court interpreted the definition as 
follows: 

We believe the test is whether from 
the circumstances in the case at bar, 
appellant, not some other person or 
persons, knew that his victim was 
sixty years of age or older. A different 
result by this court could have been 
reached had the General Assembly 
defined "knows to be" in the above 
statute to include one who has infor- 
mation that would lead an ordinary, 
prudent person faced with similar in- 
formation to believe that information 
is fact. 

20 Ark. App. at 148-49, 725 S.W.2d at 
580-81. 

The court appeared to find that because 
of Hubbard's familiarity with his victim, a 
"reasonable man" standard was inapplica- 
ble. Presumably, the court has not held 
that a jury cannot infer knowledge from 
proof of facts that would lead an ordinary, 
prudent person having similar informa- 
tion to believe in an alleged state of af- 
fairs. In the absence of a confession (and 
sometimes with a confession), the evi- 
dence never conclusively demonstrates 
what is "known" to a defendant. Assump- 
tions about his knowledge are always de- 
duced from his actions and words viewed 
in light of a presumption that he is sane 
and competent to draw inferences from 
attendant circumstances. So, while the 
prosecution must prove actual knowledge, 
in all but a few cases it can only do so by 
showing attendant circumstances and 
suggesting that the jury draw inferences 
compelled by them. 
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Original Commentary to § 5-13-203 



For the most part, battery in the first 
degree comprehends only life-endanger- 
ing conduct. The severity of punishment 
authorized is warranted by the conjunc- 
tion of severe injury and a wanton or 
purposeful culpable mental state. Each 
subsection describes conduct that would 
produce murder liability if death resulted. 
See, § 5-10-103(a)(3). Subsection 5-13- 
201(a)(4) complements the felony murder 
provisions of Chapter 10. 

Second degree batteries are distin- 
guished from offenses under § 5-13-201 
by the actor's state of mind or the injury 
suffered by the victim. Section 5-13- 
201(a)(1) punishes conduct calculated to 
cause physical injury but resulting in se- 
rious physical injury. The intentional in- 
fliction of physical harm by means of a 
deadly weapon is punished by § 5-13- 
202(a)(2), which, as pointed out infra, also 
covers conduct either intended to produce 
or actually giving rise to serious physical 
injury. Subsection 5-13-202(a)(3) punishes 
one who injures a policeman or fireman in 
an effort to prevent line of duty activities. 
Further, it should be noted that liability 
flows from the provision's "transferred in- 
tent" formulation if any person is injured. 
Compare, § 5-54-104 (interference with a 
law enforcement officer), predicating pun- 
ishment on the degree of force used, 
rather than the injury sustained. 

Section 5-13-202(a)(4) has a close ana- 
logue in § 5-13-203(a)(3) but calls for in- 
creased penalties where serious physical 
injury, not mere physical injury, is caused 
by reckless conduct, as opposed to negli- 
gence. 

Felony liability for second degree bat- 
tery is merited chiefly because of atten- 
dant circumstances in the cases of subsec- 
tions (a)(2)-(4) (use of deadly weapon; 
injury to public servant), and because of 
purposeful conduct resulting in serious 
physical injury in the case of subsection 
(a)(1). 



The following two situations have not 
been explicitly addressed by the Code: (1) 
where a person has the purpose of causing 
physical injury, but instead causes serious 
physical injury by means of a deadly 
weapon; and (2) where a person has the 
purpose of causing serious physical injury 
to another person but causes only physical 
injury by means of a deadly weapon. Lia- 
bility accrues in both situations, however, 
since they establish a fortiori cases under 
§ 5-13-202(a)(2). Situation (1) would also 
be covered by § 5-13-202(a)(l). 

Battery in the third degree involves 
conduct resulting in physical injury (sub- 
sections (a)(l)-(3)) or stupor, etc., (subsec- 
tion (4)). Section 5-13-203(a)(l) covers 
purposeful conduct producing physical in- 
jury regardless of the means employed or 
the person harmed. Subsection (a)(2) 
speaks in terms of reckless conduct, estab- 
lishing as a substantive offense an incho- 
ate homicide under § 5-13-104(a)(3) 
(manslaughter). Subsection (a)(3) is con- 
cerned with physical injury caused by 
negligent use of a deadly weapon. Under 
§ 5-1-102(4) a "vehicle" might constitute 
such a weapon. Consequently, some cases 
of "negligent" operation of an automobile 
producing physical injury will fall within 
the purview of § 5-13-203. Of course, it 
should be borne in mind that "negligence" 
giving rise to criminal liability under the 
Code is not equatable with mere civil 
negligence. See, § 5-2-202(4). 

Section 5-13-201(a)(4) penalizes con- 
duct which, while not necessarily involv- 
ing violence, constituted battery at com- 
mon law. It should also be pointed out that 
one who purposely causes permanent dis- 
ability by administering a drug or poison 
commits first degree battery. If the actor is 
a physician, a defense to a charge under 
§ 5-13-201(a)(4) might be found at § 5-2- 
605(5), making special provision for phy- 
sician conduct. 



1988 Supplementary Commentary to § 5-13-203 



Lesser Included Offenses: Battery and 

Robbery 

Battery is not a lesser included offense 
of robbery. Williams v. State, 11 Ark. App. 
11, 665 S.W.2d 299 (1984); Robinson v. 



State, 14 Ark. App. 38, 684 S.W.2d 824 
(1985) (third degree battery). Aggravated 
robbery is a lesser included offense of 
battery charged under § 5-13-201(a)(4). 
Sanders v. State, 279 Ark. 32, 698 S.W.2d 
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451 (1983). See 1983 Supplementary 
Commentary to § 5-1-100. 

Lesser Included Offense Instructions: Pur- 
poseful vs. Reckless Conduct 
Appellant in Holloway v. State, 18 Ark. 
App. 136, 711 S.W.2d 484 (1986) argued on 
appeal from a conviction of aggravated 
assault that the trial court committed 
reversible error by refusing to instruct the 
jury on lesser included offenses of first, 
second, and third degree assault. The tes- 
timony established that appellant stuck a 
pistol through the open window of a car, 
pointing it at an occupant who grabbed it 
and opened the door, knocking appellant 
down. The Court of Appeals reversed ap- 
pellant's conviction, finding that there 
was no basis in the record to find that 



appellant acted other than purposely but 
that the trial court should have instructed 
the jury on third degree assault, which is 
defined in terms of purposely created ap- 
prehension of imminent physical injury. 
The court rejected appellant's argument 
about first and second degree assault be- 
cause both offenses are framed in terms of 
reckless conduct. It should be noted, how- 
ever, that under § 5-2-203(c) proof of a 
higher culpable mental state will suffice to 
establish a conviction of an offense defined 
in terms of a lower culpable mental state. 
Accordingly, a jury could have convicted 
appellant of first degree assault for pur- 
poseful conduct even though the offense 
only requires proof of reckless conduct. 
See, also, § 5-13-205. 
See AMCI 1603. 



Original Commentary to § 5-13-204 



As previously indicated, Code assault 
provisions are phrased in terms of reck- 
less risk creation and purposeful creation 
of apprehension of physical harm. The 
number of factors coming into play con- 
vinced the Commission that equitable 
treatment of offenders, not to mention 
coherence generally, demanded a graded 
offense. Accordingly, the Code sets out 
four separate assault offenses. 

Treating assaults as distinct substan- 
tive offenses flows as a direct consequence 
of a Commission policy decision that reck- 
less risk creation should generally form 
the minimum basis for assault liability. Of 
course, offenses under the sections in- 
volved — §§ 5-13-205, 206 — are also 
made out by proof of knowing or purpose- 
ful conduct. In permitting assault convic- 
tions grounded on reckless conduct, the 



Code departs from former law under 
which intent to commit "violent injury" 
was required. See, prior law formerly 
found at Ark. Stat. Ann. § 41-601 (Repl. 
1964), § 41-2507 (Repl. 1964), and Pratt v. 
State, 49 Ark. 179, 182, 4 S.W. 785, 786 
(1887) (". . . [T]he language of our statute 
has settled the question. The intention 
and the ability to commit the battery must 
both be shown, before an assault of any 
kind can be made out"). 

Section 5-13-204 is unique to this Code. 
The section was conceived as a means of 
subjecting to felony liability the actor who 
purposely engages in conduct placing an- 
other in extreme peril. For instance, the 
provision would apply to the criminal who 
discourages pursuit or apprehension by 
shooting in the general direction of by- 
standers. 
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Because this offense is not defined so as 
to require proof of use of a deadly weapon, 
one convicted of aggravated assault is 
subject to the enhancement provisions of 
§ 5-4-505. Rust v. State, 263 Ark. 350, 565 
S.W.2d 19 (1978). It should also be noted 
that the convicted defendant who uses a 
deadly weapon to commit the offense is 
also now exposed to further enhancement 
under Ark. Stat. Ann. § 16-90-120, pro- 
viding a mandatory minimum sentence of 
ten years' imprisonment. See supplemen- 
tary commentary to § 5-4-505. 



Lesser Included Offense Instructions: Pur- 
poseful vs. Reckless Conduct 
Appellant in Holloway v. State, 18 Ark. 
App. 136, 711 S.W.2d 484 (1986) argued on 
appeal from a conviction of aggravated 
assault that the trial court committed 
reversible error by refusing to instruct the 
jury on lesser included offenses of first, 
second, arid third degree assault. The tes- 
timony established that appellant stuck a 
pistol through the open window of a car, 
pointing it at an occupant who grabbed it 
and opened the door, knocking appellant 



COMMENTARIES 



191 



down. The Court of Appeals reversed ap- 
pellant's conviction, finding that there 
was no basis in the record to find that 
appellant acted other than purposely but 
that the trial court should have instructed 
the jury on third degree assault, which is 
defined in terms of purposely created ap- 
prehension of imminent physical injury. 
The court rejected appellant's argument 
about first and second degree assault be- 
cause both offenses are framed in terms of 



reckless conduct. It should be noted, how- 
ever, that under § 5-2-203(c) proof of a 
higher culpable mental state will suffice to 
establish a conviction of an offense defined 
in terms of a lower culpable mental state. 
Accordingly, a jury could have convicted 
appellant of first degree assault for pur- 
poseful conduct even though the offense 
only requires proof of reckless conduct. 
See, also, § 5-13-205. 
See AMCI 1604. 



1988 Supplementary Commentary to § 5-13-205 

See AMCI 1605. 



Original Commentary to § 5-13-206 



As indicated supra, the offenses defined 
by §§ 5-13-205, 206 are distinguished 
from aggravated assault and prior law in 
that they may be committed by persons 
not purposefully creating the risks in- 
volved. Since proof of intent to injure is 
not required, prosecution may be occa- 
sioned by a prank or practical joke, so long 
as the requisite risk results. Misdemeanor 
liability for the reckless risk creation con- 
templated by both sections seems clearly 
appropriate. A fortiori, such liability is 
justified by, and arises from, purposeful 
creation of these risks. See, § 5-2-203. 



First and second degree assaults differ 
only in the gravity of the risk created. The 
definition of first degree assault speaks in 
terms of a substantial risk of death or 
serious physical injury, while that of sec- 
ond degree assault requires substantial 
risk of physical injury. Requiring "sub- 
stantial" risks ensures that liability does 
not arise as a result of patently harmless 
conduct or conduct which poses no actual 
appreciable risk to a person. 



1988 Supplementary Commentary to § 5-13-206 

See AMCI 1606. 



Original Commentary to § 5-13-207 



Section 5-13-207 grounds liability on 
purposeful creation, by any means, of ap- 
prehension of imminent physical injury. 
Former law was framed more restric- 
tively; accountability arose only if a 
weapon was used to instill fear in another. 
See, prior law formerly codified as Ark. 
Stat. Ann. § 41-4001 (Repl. 1964). The 
Code provision requires fear of imminent 
physical injury. Therefore, verbal threats 



not accompanied by present ability to 
cause harm fall outside the section's 
scope. Furthermore, since there is no re- 
quirement that the apprehension be rea- 
sonable, one cannot defend a prosecution 
under the section by showing that his 
victim's fear was irrational. In other 
words, the gravamen of the offense has to 
do with the actor's purpose, not the rea- 
sonableness of the victim's reaction. 
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Lesser Included Offense Instructions: Pur- 
poseful vs. Reckless Conduct 
Appellant in Hollow ay v. State, 18 Ark. 
App. 136, 711 S.W.2d 484 (1986) argued on 
appeal from a conviction of aggravated 
assault that the trial court committed 
reversible error by refusing to instruct the 
jury on lesser included offenses of first, 
second, and third degree assault. The tes- 
timony established that appellant stuck a 
pistol through the open window of a car, 
pointing it at an occupant who grabbed it 
and opened the door, knocking appellant 
down. The Court of Appeals reversed ap- 
pellant's conviction, finding that there 
was no basis in the record to find that 
appellant acted other than purposely but 
that the trial court should have instructed 



the jury on third degree assault, which is 
defined in terms of purposely created ap- 
prehension of imminent physical injury. 
The court rejected appellant's argument 
about first and second degree assault be- 
cause both offenses are framed in terms of 
reckless conduct. It should be noted, how- 
ever, that under § 5-2-203(c) proof of a 
higher culpable mental state will suffice to 
establish a conviction of an offense defined 
in terms of a lower culpable mental state. 
Accordingly, a jury could have convicted 
appellant of first degree assault for pur- 
poseful conduct even though the offense 
only requires proof of reckless conduct. 
See, also, § 5-13-205. 
See AMCI 1607. 



Original Commentary to § 5-13-208 



Section 5-13-208 is taken almost verba- 
tim from Proposed Massachusetts Code C. 
265, § 12. It defines an offense similar to 
prior law formerly found at Ark. Stat. 
Ann. § 41-4001 (Repl. 1964) (drawing 
deadly weapons — threats) but is more 
comprehensive since it reaches kinds of 
coercive conduct other than threats in- 
volving weapons. 

Under an analogous Model Penal Code 
provision (§ 212.5), the state is required 
to show that the threats on which prose- 
cution is based were made for other than 
benign purposes. Such an approach ap- 
pears too restrictive. Liability should at- 
tach where one makes a prohibited threat 
to further what he may consider legiti- 



mate ends, for example, preventing an 
adult from drinking or gambling. The gra- 
vamina of the offense are the fear gener- 
ated by the threats and the restrictions on 
another's freedom of action. The fact that 
the actor might think his conduct justified 
or even praiseworthy should not provide a 
defense. 

The offense should be distinguished 
from theft by threat under § 5-36- 
103(a)(2) (Supp. 1987), the thrust of which 
is the extortionate acquisition of another's 
property, and terroristic threatening un- 
der § 5-13-301, the gist of which is instill- 
ing fear — not securing compliance with a 
demand. 



1988 Supplementary Commentary to § 5-13-208 

See AMCI 1609. 



Original Commentary to § 5-13-301 



Terroristic threatening is a new offense 
encompassing conduct dealt with ineffec- 
tively by prior law. Several considerations 
led the Commission to deal with the con- 
duct proscribed as a separate offense. 
First, the section is designed to reach 
efforts to terrorize another by conduct not 
punishable as assaultive because appre- 
hension of imminent injury is not re- 
quired. The extreme nature of the harm 



threatened also distinguishes this kind of 
behavior from that proscribed by § 5-13- 

207 and led to treatment of the conduct as 
a discrete crime. 

As is implied by the section's title, the 
provision's main application involves con- 
duct causing or calculated to cause a pro- 
longed state of terror. Accordingly, § 5-13- 
301 supplements the coverage of §§ 5-71- 

208 to 211 (harassment, harassing 
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communications, communicating a false 
alarm, threatening a fire or bombing). 
Ultimately, § 41-1608 is also intended to 



forestall breaches of peace that might en- 
sue as a reaction to the fear produced by 
the threats. 



1988 Supplementary Commentary to § 5-13-301 



Amendments 

The original version of this provision 
imposed class D felony liability for threat- 
ening to cause death or serious physical 
injury to a person or substantial damage 
to his property. See § 41-1608 (Repl. 
1977). Act 753 of 1979 introduced grading 
distinctions depending upon the gravity of 
the conduct by creating first and second 
degree classifications of the offense. 

Perhaps because of the imprecision of 
the word "terrorize" or because of vague- 
ness in the original commentary, the 
courts have upheld convictions based on 
conduct not intended by its drafters to 
constitute this offense. The section was 
intended to reach repetitive conduct cre- 



ating "a prolonged state of terror" (origi- 
nal commentary to § 5-13-301), not to 
apply to circumstances such as those 
found in Warren v. State, 272 Ark. 231, 
613 S.W.2d 97 (1981) (threats to shoot 
prosecuting witnesses causing them to 
fear for their lives). However, the Warren 
decision is understandable given the scope 
of the term "terrorize" and the absence of 
commentary restricting it. 

SeeAMCI 1608, 1608.1. 

Adhering to Warren v. State, 272 Ark. 
231, 613 S.W.2d 97 (1981), the Court of 
Appeals has found that a threat or act 
reasonably giving rise to fear constitutes 
an offense under § 5-13-301. A purpose to 
terrorize will be inferred from conduct. 



Original Commentary to § 5-14-101 



The general definitions for this chapter 
are derived largely from New York Penal 
Law § 130.00, which has served as a 
model for recent codification efforts in 
several other states. See, e.g., Proposed 
Michigan Code § 2301; Proposed Ken- 
tucky Code § 1100; and Proposed Texas 
Code § 2101. 

"Deviate sexual activity" is given a pre- 
cise definition designed to foreclose any 
contention that the offenses defined by 
this Chapter are vague in scope. The 
former statute, which provided merely for 
the punishment of "sodomy or buggery," 
was repeatedly attacked on that ground. 
See, e.g., Connor v. State, 253 Ark. 854, 
490 S.W. 2d 114 (1973); Carter v. State, 
255 Ark. 225, 500 S.W. 2d 368 (1973). 
Sodomy has been judicially defined as 
"unnatural sexual relations between per- 
sons of the same sex, or with beasts, or 
between persons of different sex, but in an 
unnatural manner." Strum v. State, 168 
Ark. 1012, 272 S.W. 359 (1925). Except for 
the bestiality aspect, the definition of "de- 
viate sexual activity" is broad enough to 
embrace the same types of conduct, par- 
ticularly the most common forms of devi- 
ate sexual behavior, fellatio, cunnilingus, 
and anal intercourse. No reference to the 
gender of the participants is necessary 



since the definition is structured so as to 
incorporate homosexual conduct as well 
as most types of unnatural heterosexual 
conduct. The requirement that actual pen- 
etration occur restates prior law. See, 
former law previously codified as Ark. 
Stat. Ann. § 41-814 (Repl. 1964); Havens 
v. State, 217 Ark. 153, 228 S.W. 2d 1003 
(1950). The possibility of penetration by a 
finger, tongue, or dildo is also covered by 
the proposed definition. Such an act con- 
stitutes deviate sexual activity only if mo- 
tivated by the desire for sexual gratifica- 
tion; therefore, a physician or other 
person who introduces a finger or foreign 
instrument into the specified orifices 
while examining or treating the person 
does not commit a deviate sexual act. No 
attempt has been made to include either 
bestiality or necrophilia in the definition 
of "deviate sexual activity" and such con- 
duct does not constitute an offense under 
this chapter. Behavior of this sort is rela- 
tively rare, and the actor is more appro- 
priately dealt with by commitment for 
treatment rather than imprisonment. 
However, if use of the criminal law is 
deemed desirable, Act 828 of 1977, impos- 
ing misdemeanor liability for sexual be- 
havior with animals, provides grounds for 
prosecution. Bestiality could also be pun- 
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ished as cruelty to animals (§ 5-62-101) 
and necrophilia as abuse of a corpse (§ 5- 
60-101). 

The term "forcible compulsion" was 
used by the legislature in 1967 in redefin- 
ing the offense of first degree rape. See, 
Act 362 of 1967, § 1 previously indexed as 
Ark. Stat. Ann. § 41-3401 (Supp. 1973). 
Although the term was not statutorily 
defined, the legislature presumably in- 
tended to effect no change in the degree of 
force necessary to constitute the offense of 
rape. This chapter also employs the term 
"forcible compulsion" to define rape and 
other aggravated sex offenses. In essaying 
a definition of the term, the Commission 
likewise intended no change in traditional 
doctrine. Although, as indicated above, 
the definition is derived from the New 
York Penal Code, it was found to comport 
well with Arkansas decisional law. See, 
Spencer v. State, 255 Ark. 258, 499 S.W.2d 
856 (1973) ("It may be violence or it may 
be putting the woman in fear, physically 
or mentally"); Rogers v. State, 249 Ark. 
117, 458 S.W.2d 747 (1970) (Prosecutrix 
submitted through fear of children's safe- 
ty); Harrison v. State, 222 Ark. 773, 262 
S.W.2d 907 (1954); Kindle v. State, 165 
Ark. 284, 264 S.W. 856 (1924); Zinn & 
Cheney v. State, 135 Ark. 342, 205 S.W. 
704 (1918) ("(N)one of the cases hold that 
the [prosecutrix] has consented because, 
through fear for her life or bodily safety 
she has ceased to resist or fails to make an 
outcry."); Threet v. State, 110 Ark. 152, 161 
S.W. 139 (1913); Pleasant v. State, 13 Ark. 
(8 Eng.) 360 (1853). 

The Code conclusively presumes that 
persons who are "mentally defective," 
"mentally incapacitated," or "physically 
helpless" are incapable of consenting to 
sexual conduct. Consequently, the use of 
forcible compulsion or the absence of con- 
sent are not elements of sex offenses pro- 
scribing conduct with persons laboring 
under these disabilities. 

"Mentally defective" means that the 
person's diseased or defective mental 
state renders him incapable of under- 
standing the nature of the particular sex 
act and its consequences. Although there 
is a paucity of decisional law in Arkansas 
on the degree of a victim's mental defi- 
ciency necessary to sustain a charge of 
rape or other sex offense, there is support 
for the proposed formulation in Coates v. 
State, 50 Ark. 330, 7 S.W. 304 (1888) (A 



person is incapable of consent if "excep- 
tional want of mental and physical devel- 
opment where her age is sufficient, ren- 
ders her incapable of understanding the 
nature of the act."). The definition of 
"mentally defective" is confined narrowly 
to the condition described above. It does 
not include a mental disease or defect that 
makes a person more willing to engage in 
sexual conduct or removes the normal 
inhibitions against such behavior. If the 
person is capable of understanding the 
nature of the act, the fact that he is unable 
to control his conduct should not lead to 
imposition of criminal liability on the 
other participant. Nor is a person "men- 
tally defective" merely because he does not 
understand the nature of the particular 
sex act. Such lack of understanding must 
be attributable to a mental disease or 
defect and not a general ignorance with 
respect to sexual matters. 

The term "mentally incapacitated" ap- 
peared in the previous definition of the 
offense of rape in the first degree. See, 
former law previously found at Ark. Stat. 
Ann. § 41-3401 (Supp. 1973). As used 
there it probably covered a broader range 
of circumstances than does the definition 
of subsection (4). A narrower, more precise 
definition of "mentally incapacitated" is 
established since "mentally defective" 
subsumes most of the remaining circum- 
stances previously contemplated by the 
former term as used in former § 41-3401. 
As defined in subsection (4), mental capac- 
ity consists of three elements: (1) the vic- 
tim's temporary inability to appreciate or 
control his conduct (2) due to the influence 
of alcohol or drugs (3) administered with- 
out his consent. An important distinction 
between the conditions of "mentally inca- 
pacitated" and "mentally defective" is that 
inability to control conduct suffices to es- 
tablish the former but not the latter; 
moreover, respecting subsection (4), it is 
not necessary that the offender adminis- 
ter the controlled or intoxicating sub- 
stance. Liability is imposed even if the 
substance has been administered by an- 
other person without the defendant's 
knowledge. The harshness of such a rule 
is mitigated somewhat by the fact that 
§ 5-14-102(d) provides an affirmative de- 
fense if the actor reasonably believed that 
his victim was capable of effective con- 
sent. The controlled or intoxicating sub- 
stance must be administered without the 
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victim's consent. Thus, the knowing and 
voluntary use of drugs or alcohol cannot 
render a person "mentally incapacitated" 
even though his intoxication reaches the 
point where he is incapable of appreciat- 
ing or controlling his sexual activities. 
However, if a person completely loses con- 
sciousness, then regardless of how the 
responsible substance was administered, 
the person is "physically helpless" within 
the meaning of subsection (5). 

"Physically helpless" appeared in the 
former statute denning rape in the first 
degree, but neither that statute nor case 
law interpreting it defined the term. The 
definition of subsection (5) covers two sit- 
uations. The first is where the victim is 
unconscious, which could mean any condi- 
tion from a deep sleep to complete insen- 
sibility as a result of illness or the exces- 
sive use of an intoxicating substance. See, 
Harvey v. State, 53 Ark. 425, 14 S.W. 645 
(1890); State v. Peyton, 93 Ark. 406, 125 
S.W. 416 (1910). The other situation oc- 
curs when the victim is aware of what is 
taking place but is unable to indicate lack 
of consent because of paralysis or other 
physical disability. 

"Public place" is defined broadly to in- 
clude any locality to which substantial 
numbers of people have access. The same 
definition appears in § 5-71-101 of the 
chapter titled offenses against public or- 
der. As expressly stated in the definition, 
whether the property is publicly or pri- 
vately owned is not a determinative factor. 
Hence, a bar or even a private club can be 
a "public place" if open to substantial 
numbers of people. Implicit in the defini- 
tion of public place is that it must be 
accessible to substantial numbers of peo- 
ple at any one time. A place that is li- 
censed to the general public, but is avail- 
able to only a few members of the public at 
any one time, as for example a motel or 
hotel room, is not a "public place." 



"Public view" includes all that can be 
seen by a person in a public place. Note 
that it is the location of the viewer, not the 
situs of the activity viewed, that deter- 
mines the public character of the view. 
Therefore, the person who sunbathes in 
his own back>ard does so in public view if 
the backyard is readily observable from 
the adjacent street. 

"Sexual contact" subsumes a broad ar- 
ray of sexual intimacies that fall short of 
sexual intercourse or deviate sexual activ- 
ity. Its synonym under former law was 
"fondling." See prior law previously found 
at Ark. Stat. Ann. § 41-1128 (Repl. 1964) 
("to intentionally place . . . hands upon or 
against a sexual part of a male or female 
or ... upon the breast of a female ..."). 
"Sexual contact" is broader, however, since 
it applies to a person who induces another 
to touch his sex organs or her breast. If 
actual penetration of the vagina or anus 
occurs, then the actor has graduated from 
"sexual contact" to "sexual intercourse" or 
"deviate sexual activity" and, depending 
on attendant circumstances, may be 
guilty of rape or a degree of carnal abuse. 
This supersedes Watt v. State, 222 Ark. 
483, 261 S.W. 2d 544 (1953), which ap- 
pears to hold that digital penetration of 
the vagina does not constitute "sexual 
intercourse," "carnal abuse," or "carnal 
knowledge." The contact must be for the 
purpose of gratifying the sexual desires of 
at least one of the participants; a touching 
of the sex organs or breast during the 
course of legitimate medical treatment 
does not constitute sexual contact. 

"Sexual intercourse" is defined in a fash- 
ion that restates the common law doctrine 
that any penetration suffices to constitute 
the act. See, McDonald v. State, 225 Ark. 
38, 279 S.W.2d 44 (1955); Poe v. State, 95 
Ark. 172, 129 S.W. 292 (1910). The defini- 
tion is necessarily restricted to heterosex- 
ual conduct. 
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Prior to 1975 Arkansas statutes defin- 
ing sexual offenses were frequently at- 
tacked on the ground of vagueness. The 
drafters of the Criminal Code sought to 
remedy this by defining sexual offenses 
with considerable specificity. As might be 
expected this specificity has prompted de- 
fenses based on the fact that a particular 



sexual act did not fall within the technical 
definition of an offense. 

Sexual Intercourse 

Probably the most serious challenge 
along these lines occurred in Hice v. State, 
268 Ark. 57, 593 S.W.2d 169 (1980), which 
involved the degree of penetration neces- 
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sary to constitute "sexual intercourse," a 
definition essential to the offense of rape. 
The evidence indicated that the defendant 
had penetrated the vulva of the prosecu- 
trix, but there was no evidence of penetra- 
tion past the hymen. As early as 1910 the 
Arkansas Supreme Court held that any 
actual penetration of the body was suffi- 
cient to sustain a conviction of rape and 
that the hymen need not be ruptured or 
torn. Poe v. State, 95 Ark. 172, 129 S.W. 
292 (1910). The Code defines sexual inter- 
course as "penetration, however slight, of 
a vagina by a penis," and the original 
commentary characterized this definition 
as a restatement of the common law rule 
adopted in Poe. Nevertheless, the defen- 
dant in Hice argued that the use of the 
term "vagina" changed the traditional rule 
by requiring a deeper penetration of the 
body since the hymen is located at the 
entrance of the vagina. Although clearly 
concerned by the argument, the Court 
concluded that the General Assembly did 
not intend such a far reaching change in 
the crime of rape when it adopted the 
definition of sexual intercourse. In doing 
so, the Court relied not only on the origi- 
nal commentary's characterization of the 
definition as a restatement of prior law 
but also the absurdity of applying the 
distinction urged by the defendant to a 
case involving a female whose hymen had 
disappeared as a result of sexual activity. 
See also, Gardner v. State, 263 Ark. 739, 
569 S.W.2d 74 (1978), cert, denied, 440 
U.S. 911 (1979). 

Deviate Sexual Activity 

A somewhat similar argument regard- 
ing the Code's definition of "deviate sexual 
activity" was made by the defendant in 
Hoggard v. State, 277 Ark. 117, 640 
S.W.2d 102 (1982), who argued that devi- 
ate sexual activity did not include per- 
forming the act of fellatio on another since 
it did not result in the penetration of the 
body of the victim. The Court's rejection of 
this argument is clearly warranted by the 
definition of deviate sexual activity as 
including "the penetration, however 
slight, of the anus or mouth of one person 
by the penis of another" without regard to 
whose body is penetrated, as well as by 
the statement in the original Commen- 
tary to the effect that the definition is 
broad enough to include fellatio. 

In addition to prompting technical de- 



fenses of the type raised in Hice and 
Hoggard, the greater specificity with 
which the Code defines sexual offenses 
has probably led courts to place more 
emphasis on the victim's description of the 
sexual activity involved in a particular 
case. In Hamblin v. State, 268 Ark. 497, 
597 S.W.2d 589 (1980) and Gardner v. 
State, 263 Ark. 739, 597 S.W.2d 74 (1978), 
the court sustained convictions in which 
the prosecution elicited testimony 
phrased in terms of the Code definition of 
sexual intercourse. In Clayborn v. State, 
278 Ark. 533, 647 S.W.2d 433 (1983), how- 
ever, the Court reversed a rape conviction 
because the victim's testimony that the 
defendant "began licking my bottom" did 
not prove the penetration of the victim's 
vagina or anus by the defendant's tongue 
as required by the alternative definition of 
deviate sexual activity. 

Sexual Contact 

The definition of "sexual contact" in sub- 
section (8) has also been strictly con- 
strued. In Kraemer v. State, 283 Ark. 36, 
670 S.W.2d 445 (1984), the defendant was 
charged with sexual abuse in the first 
degree after he touched a twelve year old 
girl on the buttocks. The Supreme Court 
dismissed the conviction on the grounds 
that touching of the buttocks was not 
prohibited sexual contact within the 
meaning of § 5-14-101(8). 

Forcible Compulsion 

The term "forcible compulsion" has been 
considered in several cases since the en- 
actment of the Code. Most of these opin- 
ions are unexceptional, and the result 
reached comports with the statement in 
the original commentary that the drafters 
of the definition of "forcible compulsion" 
intended to effect no change in the degree 
of force necessary to constitute the offense 
of rape. See, e.g., Fink v. State, 265 Ark. 
865, 582 S.W.2d 3 (1979) (threat by father 
to whip child with belt); Jennings v. State, 
268 Ark. 216, 594 S.W.2d 855 (1980) 
(threat to kill victim if she made any noise 
accompanied by application of headlock); 
Banks v. State, 277 Ark. 28, 639 S.W.2d 
509 (1982) (threat to "do something cra- 
zy", "get" the victim's parents, and beat 
victim). 

In at least two rape cases, however, the 
Supreme Court has reversed or modified 
convictions on the grounds that there was 
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insufficient evidence of forcible compul- 
sion. In Nelson v. State, 262 Ark. 391, 557 
S.W.2d 191 (1977), the victim testified 
that she submitted to sexual intercourse 
out of fear that the defendant would have 
a heart attack if she resisted, but the 
Supreme Court concluded that the threat 
of physical injury to "any person" did not 
include the threat of injury to the perpe- 
trator of a rape. Mills v. State, 270 Ark. 
141, 603 S.W.2d 416 (1980) involved two 
separate charges of homosexual rape. The 
Court concluded that consensual sexual 
activity occurred when the victim submit- 
ted following threats by the defendant to 
tell everyone that the victim was "chick- 
en." On the other charge, the evidence 
indicated that after the sexual activity 
had occurred, the defendant had threat- 
ened to "kick his butt" if the victim told 
anyone of the incident. The Court held 
that a threat made after the act did not 
support a conviction of rape and expressed 
doubt as to whether the threat would have 
constituted forcible compulsion even if 
communicated before the sexual activity. 
The Court also rejected testimony by the 
victim that he was afraid of being killed or 
"beat up", stating that "(s)ubjective feel- 
ings of fear of physical injury by the victim 
must be based on some act of the accused 
that can be reasonably interpreted to war- 
rant such fear." This suggests that an 
objective test applies when a rape is al- 
leged to have been accomplished through 
a threat of death, physical injury, or kid- 
napping — i.e., how would a hypothetical 
"reasonable victim" have reacted to the 
conduct of the defendant. 

The use of sheer physical force, without 
the threat of death or injury, was consid- 
ered in Canard v. State, 278 Ark. 372, 646 
S.W.2d 3 (1983). The only evidence of 
forcible compulsion was the testimony of 
the victim, who was the daughter of the 
defendant, that the defendant "started 
raping me" and "she didn't want to, but he 
did anyway." The Court held this sufficient 
evidence of sexual intercourse by forcible 
compulsion, stating that the quantum of 
force used need not be considered so long 
as the act is committed against the will of 
the victim. 

It is interesting to note that Nelson, 
Mills, and Canard involved sexual activ- 
ity with minors which clearly constituted 
carnal abuse in one of the degrees defined 
in §§ 5-14-104, 5-14-105, or 5-14-106. The 



forcible compulsion issue arose in each 
case only because the prosecution sought 
conviction for the more serious offense of 
rape. 

Where rape involving "forcible compul- 
sion" is charged (§ 5-14-101(2); 103(a)(1)), 
the victim is young, and defendant stands 
in loco parentis to her, the Court will find 
forcible compulsion on evidence of coer- 
cion by vague menaces and admonitions 
not to tell. Griswold v. State, 290 Ark. 79, 
716 S.W.2d 767 (1986), quoting with ap- 
proval, Tryon v. State, 567 P.2d 290 (Wyo. 
1977) ("the standard of resistance in rape 
cases is a relative one, i.e., a victim is not 
required to do more than her age, 
strength, surrounding facts, and all at- 
tending circumstances make it reasonable 
for her to do in order to manifest opposi- 
tion"). 290 Ark. at 86, 716 S.W.2d at 770. 

A closer case was presented in Flurry v. 
State, 18 Ark. App. 64, 711 S.W.2d 163 
(1986), where the victim was the 14-year 
8-month-old daughter of appellant. She 
testified that her father had intercourse 
with her despite her asking him to desist. 
She was upset and crying, but she testi- 
fied that she did not scream or kick. Ap- 
pellant argued unsuccessfully that the 
State had not proved forcible compulsion. 

The Arkansas Supreme Court has split 
4-3 on whether cupping a breast firmly 
and squeezing it through clothing consti- 
tutes "sexual contact ... by forcible com- 
pulsion." Section 5-14-108(a)(l); West v. 
State, 290 Ark. 329, 719 S.W.2d 684 
(1986). The majority answered the ques- 
tion in the affirmative. Justices Holt, 
Purtle, and Newbern, in a concurring 
opinion by Justice Newbern, took the po- 
sition that appellant, "an amorous preach- 
er," id. at 340, 719 S.W.2d at 691, did 
nothing "by forcible compulsion" when he 
put his arms around a 15-year-old and 
touched her breast. "Forcible compulsion" 
is denned at § 5-14-101 as "physical force 
or a threat, expressed or implied, of death 
or physical injury to or kidnapping of any 
person." 

After discussing cases from a number of 
jurisdictions, the concurrence concluded 
that the evidence showed neither violence 
nor compulsion in the sense that the vic- 
tim was required to perform any act 
against her will. 

Compare West with Mallett v. State, 17 
Ark. App. 29, 702 S.W.2d 814 (1986), 
where the Court of Appeals held that 



198 



CRIMINAL CODE 



touching the breast of a 13 year old 
through a nightgown constituted sexual 
abuse in the first degree under § 5-14- 
108(a)(3). "Sexual contact" does not re- 
quire a direct touching of flesh. § 5-14- 
101(a). 

Public Place 

The term "public place" is important to 
the offenses of public sexual indecency 
and public exposure. In defining this term 
and its companion term "public view", the 
drafters of the Code left more room for 
future judicial delineation than is the case 
with most of the terms used in this chap- 
ter. In State v. Black, 260 Ark. 864, 545 
S.W.2d 617 (1977), a defendant who was 
discovered committing a homosexual act 
in the "drunk cell" of a city jail was 
charged under § 5-14-111, which defines 
public sexual indecency to include engag- 
ing in deviate sexual activity in a public 
place or in public view. The original com- 
mentary to the Code states: "A place that 
is licensed to the general public, but is 
available to only a few members of the 
public at any one time, as for example a 
motel or hotel room, is not a 'public place'." 
The defendant argued, in apparent reli- 
ance on this statement, that a jail licensed 
to only a few members of the public at one 
time was not a public place. In rejecting 
this argument, the Supreme Court relied 
on a Texas decision, Bishoff v. State, 531 
S.W.2d 346 (Tex. Cr. App. 1976), which 
involved identical conduct under an iden- 
tical statute, and a Maryland decision, 
Messina v. State, 212 Md. 602, 130 A.2d 
578 (1957), which involved the proof nec- 
essary to sustain a conviction of public 
exposure. The Arkansas court approved 
language from the latter opinion to the 
effect that: "An exposure is 'public,' or in a 
'public place,' if it occurs under such cir- 
cumstances that it could be seen by a 
number of persons, if they were present 
and happened to look." Applied literally 



and out of context, this definition would 
render the bedroom of a private home a 
public place. When it made the quoted 
statement, the Maryland court was re- 
sponding to an argument that exposure on 
a public street was not public if observed 
by only a single member of the public. In 
this context, the Court's description of a 
public place makes sense. For purposes of 
the Arkansas statute the quoted language 
should obviously be qualified to require 
that there be some likelihood that a num- 
ber of persons might be present. The Ar- 
kansas Court seems to have recognized 
the necessity for such a requirement since 
immediately following its quote of the 
language from the Maryland decision, it 
observed that it was not uncommon for 
other persons, such as inmates or those 
visiting inmates, to be in the vicinity of 
the "drunk cell" and able to view activity 
in the cell. 

Mentally Incapacitated 

Subsection (4), defining "mentally inca- 
pacitated" as amended by Act 327 of 1985, 
now speaks solely in terms of incapacity to 
control conduct, the ability to appreciate 
the nature of conduct no longer being 
relevant. By narrowing the definition's 
scope, the amendment correspondingly di- 
minishes the ambit of §§ 5-14-105 and 
5-14-109, the two sections in which "men- 
tally incapacitated" is used. 

Sexual Contact 

As indicated in the 1983 Supplemen- 
tary Commentary, in Kramer v. State, 283 
Ark. 36, 670 S.W.2d 445 (1984) the Arkan- 
sas Supreme Court reversed a first degree 
sexual abuse conviction on grounds that 
touching another's buttocks was not pro- 
hibited sexual contact under § 5-14- 
101(8). The General Assembly responded 
with Act 563 of 1985, amending subsec- 
tion (8) to include the reference to "but- 
tocks," and thereby overruling Kramer. 
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Several of the offenses in this chapter 
are defined so as to exclude conduct with 
the offender's spouse. Subsection (a) 
makes it clear that a defendant can be 
convicted as an accomplice if he aids an- 
other person to commit such an offense 
with the defendant's spouse. See, also, 
§ 5-2-405(1). 



Subsection (c) ameliorates the tradi- 
tional strict liability rule of carnal abuse 
and related offenses by providing an affir- 
mative defense to the actor who reason- 
ably believes that his sex partner is older 
than is actually the case. The relaxation 
does not apply to an offense, such as rape, 
which is based on the partner being less 
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than 14 years of age. A further qualifica- 
tion is that the actor can always be con- 
victed of another offense based on the age 
that he actually believed his partner to be. 
For example, the defendant who reason- 
ably believes that the other participant in 
proscribed sexual conduct is 15 years of 
age rather than 13, has an affirmative 
defense to a charge of carnal abuse in the 
first degree, but not to carnal abuse in the 
third degree. 



Subsection (d) extends the same rule to 
offenses where the other participant is 
mentally defective or mentally incapaci- 
tated. The logic of allowing the defense in 
this situation is even more compelling 
since judging mental capability is usually 
more difficult than judging chronological 
age. 



1988 Supplementary Commentary to § 5-14-102 



As originally enacted, subsections (b) 
and (c) spoke in terms of a critical age of 
eleven. Acts 281, 870, and 919 of 1985 put 
this section in its present form, which 



speaks in terms of a critical age of four- 
teen. See 1985 Supplementary Commen- 
tary to § 5-14-103. 
See AMCI 1813, 1814. 



Original Commentary to § 5-14-103 



With two exceptions, this section affords 
the same basic coverage as the former 
offense of rape in the first degree. Previ- 
ous authority formerly codified as Ark. 
Stat. Ann. § 41-3401 (Supp. 1973) defined 
the latter offense as "sexual intercourse 
with a female: (a) by forcible compulsion; 
or (b) who is incapable of consent by 
reason of being physically helpless, or 
mentally incapacitated or (c) who is less 
than eleven (11) years old" [amended to 
read "14" by Act 919 of 1985; see § 5-14- 
103]. 

This and the succeeding offenses in this 
chapter treat non-consensual "deviate 
sexual activity" on a parity with non- 
consensual "sexual intercourse." For- 
merly, most behavior embraced by the 
term "deviate sexual activity" was punish- 
able as sodomy under old Ark. Stat. Ann. 
§ 41-813 (Repl. 1964), a statute that 
failed to distinguish between consensual 
and non-consensual acts. Hence, two con- 
senting adults who engaged in deviate 
sexual activity were subject to the same 
penalties as the pederast who forcibly 
sodomized a young boy. The Code changes 
the gist of the offense of sodomy by mak- 
ing the absence of effective consent to the 
act, rather than the act itself, the grava- 
men of the offense. Deviate sexual activity 
is punishable in the same circumstances 
as sexual intercourse — i.e., when perpe- 
trated by force or against a person who is 
incapable of consent due to age or mental 
condition. Although consensual deviate 



sexual activity, as such, is not an offense 
under the Code, the basically objection- 
able aspects of such conduct are punish- 
able under § 5-14-111, which prohibits 
the commission of a deviate sex act in 
public, and § 5-71-213 which prohibits 
lingering in a public place with the pur- 
pose of engaging in deviate sexual activity. 
It should also be observed that although 
the Code does not penalize private consen- 
sual sexual behavior of adults, subse- 
quently enacted legislation — Act 828 of 
1977 — does. 

As earlier defined, rape was an offense 
committed by a male against a female. 
The Code section contains no reference to 
the sex of either the offender or the victim. 
A neuter definition is essential since incor- 
poration of deviate sexual activity into the 
offense of rape means that a male could be 
the victim or a female, the perpetrator, of 
a rape. Though reversal of the traditional 
roles is unlikely in the context of forcible 
sexual intercourse, the Commission 
deemed it prudent to avoid any possibility 
of equal protection problems. 

Section 5-14-103 also eliminates from 
the definition of rape intercourse with a 
mentally defective or incapacitated per- 
son. Such acts have been made a separate, 
less serious offense (see, § 5-14-105) since 
sexual intercourse with a mature, acqui- 
escing person, who happens to suffer from 
a mental deficiency, hardly seems compa- 
rable to forcible intercourse or intercourse 
with a very young child. 
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Since rape is classified as an Y felony, 
the punishment for the offense is impris- 
onment for ten (10) years to life instead of 
the former forty (40) or life. The severity of 
prior penalty was thought by many ob- 
servers to be the major cause of the appar- 
ent reluctance of juries to convict in rape 
cases. Furthermore, the narrow range of 



possible punishments under prior law 
failed to contemplate the myriad extenu- 
ating or aggravating circumstances that 
might accompany a rape. Classifying rape 
as an Y felony also increases the maxi- 
mum penalty for non-consensual sodomy 
from the former twenty-one (21) years to a 
possible life term. 



1988 Supplementary Commentary to § 5-14-103 



Cases since the enactment of the Code 
construing the terms "sexual intercourse", 
"deviate sexual activity", and "forcible 
compulsion" are discussed in the supple- 
mentary commentary to § 5-14-101. 

Rape was elevated to a class Y felony by 
Act 620 of 1981. See supplementary com- 
mentary to § 5-4-401. Rapes committed 
prior to July 1, 1981, continue to be gov- 
erned by prior law. Smith v. State, 277 
Ark. 64, 639 S.W.2d 348 (1982). 

Bill of Particulars 

The two defendants in Bliss and Bliss v. 
State, 282 Ark. 315, 668 S.W.2d 936 
(1984), filed a request for a bill of partic- 
ulars to determine which part of the rape 
statute was involved as to each. The Su- 
preme Court held that the state's failure 
to respond to the bill of particulars was 
prejudicial error. 

When the information charges the de- 
fendant with rape by engaging in forcible 
sexual intercourse, it is not error to permit 
the state to introduce evidence that the 
defendant forced the victim to engage in 
deviate sexual activity as well as sexual 
intercourse. Browning v. State, 274 Ark. 
13, 621 S.W.2d 688 (1981). 

See AMCI 1803. 

Strict Liability Under § 5- 14- 103(a)(3) 

1985 amendments to § 5-14-103 permit 
young teenagers engaging in consensual 
sexual activity to be punished by terms of 
imprisonment previously reserved for per- 
sons convicted of first degree murder and 
aggravated robbery. 

Acts 281, 870, and 919 of 1985 put 
§ 5-14-103(a)(3) in its present form. While 
the reasons for the amendment are ob- 
scure, the effect of the changes on the age 
based gradation of Chapter 14 offenses is 
apparent and dramatic. 

Evidently mindful that under § 5-1-116 
a 14 year old may be prosecuted for rape, 
and in an attempt to avoid making sexual 



activity between contemporaries a class Y 
felony, an age based affirmative defense is 
incorporated into § 5-14-103(a)(3). As 
originally enacted, the affirmative defense 
applied in any prosecution under "this 
section" (§ 5-14-103) — in a prosecution 
for forcible rape under § 41- 1803(a), for 
instance. But because the language creat- 
ing the defense appeared in subsection (c) 
and was logically applicable only to cases 
arising under this subsection, it was 
thought that the courts would refuse to 
permit its assertion in subsection (a) or (b) 
cases. When the section was recodified as 
§ 5-14-103, "this section" was changed to 
"this subdivision." 

Subsection (a)(3) now imposes strict li- 
ability where the victim is less than 14 
years of age. As a result, the recently 
turned 16 year old female who engages in 
sexual intercourse with a male who is 
about to turn 14 not only commits a felony 
but is exposed to a minimum sentence of 
ten years' imprisonment and a maximum 
sentence of life imprisonment. Before en- 
actment of the amending 1985 legislation 
this conduct was punishable under § 5- 
14-107 as a class B misdemeanor by a 
maximum sentence of ninety days' incar- 
ceration. 

In addition, as amended this section 
undercuts § 5-14-104 (carnal abuse in the 
first degree). Under § 5-14-104 the 18 
year old defendant — i.e., the older and, 
therefore, more culpable accused — is 
exposed only to class B felony liability for 
identical conduct with a 13 year old. 

Multiple Convictions Based on Same Con- 
duct 

In Avery v. State, 15 Ark. App. 134, 690 
S.W.2d 732 (1985) the Court of Appeals 
upheld the defendant's convictions of bur- 
glary and attempted rape. 

The evidence showed that the defen- 
dant entered the victim's home uninvited 
and solicited sex without physically abus- 
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ing her or attempting to do so. The victim 
understandably became agitated, ran 
from her home, and contacted the police, 
who arrested defendant shortly thereaf- 
ter. The court found that the unlawful 
entry followed by the defendant's entreat- 
ies constituted "a substantial step in a 
course of conduct intended to culminate in 
the commission of an offense." § 5-3- 
201(a)(2). 

The four judge majority opinion did not 
touch on whether convictions of both at- 
tempted rape and burglary could stand 
under § 5-1-110, since this issue was not 
raised at trial or briefed on appeal. A 
concurring opinion argued, however, that 
had the question been faced both convic- 
tions should stand because "it is not nec- 
essary to prove an unlawful entry into an 
occupiable structure to establish rape or 
attempted rape."/d at 140, 690 S.W.2d at 
732. 

Two judges dissented from the affir- 
mance of both convictions, stating that, 
since the court found that defendant's 
entry into the house and the solicitation of 
the victim constituted the substantial step 
on which defendant's conviction of at- 
tempted rape was based, the convictions 
were in fact based upon the same conduct. 
In other words, the concurring opinion 
interprets § 5-1-110 to require that the 
Court compare statutory definitions in de- 
termining whether one offense "is estab- 
lished by proof of the same or less than all 
the elements required to establish the 
commission of [another offense]." § 5-1- 
110(b)(1). The dissent, on the other hand, 
seems to argue that the determination 
should turn on whether the same conduct 
is actually the basis for each conviction. 
No Arkansas case has been found in which 
these alternative readings of § 5-1-110 
have been drawn in issue. Since the ma- 
jority in Avery did not reach this issue, the 
question has not yet been decided. It 
should be noted, however, that in Akins v. 
State, 278 Ark. 180, 644 S.W.2d 273 (1983) 
in a discussion of whether convictions for 
battery in the first degree under § 5-13- 
201(a)(4) and aggravated robbery could 
stand, the Court said: 

The information charged battery in 
the first degree by use of the pistol 
which was used to commit the aggra- 
vated robbery. Therefore, the facts of 
the present case required proof of the 
aggravated robbery, the underlying 



felony, in the course of proving bat- 
tery in the first degree which was 
alleged to have been committed dur- 
ing the course of a felony. Under the 
informations here in question the 
greater offense was actually included 
in the lesser offense. 
Id. at 183, 644 S.W.2d 275. 

Reclassification of Offense 

Reclassification of rape as a class Y 
felony was held in Young v. State, 14 Ark. 
App. 122, 685 S.W.2d 823 (1985) to be a 
substantive change. A defendant charged 
with an offense after the effective date of 
the reclassification amendment must be 
tried under substantive law in effect when 
the offense was committed. Though the 
court made no broad finding applicable to 
past and future reclassifications, the as- 
sumption that Young will govern is obvi- 
ously advisable. See also Smith v. State, 

277 Ark. 64, 639 S.W.2d 348 (1982). 

Rape: Whether Evidence must Conform to 

Specific Charge 

In Clayborn v. State, 278 Ark. 533, 647 
S.W.2d 433 (1983), appellant was charged 
with rape by deviate sexual activity. The 
proof showed that he committed rape by 
forcible sexual intercourse. The Arkansas 
Supreme Court reversed his conviction, 
finding that the State did not prove the 
crime charged, since rape can be charged 
in either of two ways under § 5-14-103(a), 
which speaks alternatively of "sexual in- 
tercourse or deviate sexual activity." The 
Court went on to say: 

The test for determining whether an 
information for one offense includes 
another is whether the offenses are of 
the same general character and 
whether the information for one of- 
fense contains all of the essential ele- 
ments of the other [In the case at 

bar] essentially two different crimes 
are involved.... Where two different 
crimes are involved the defendant 
may not be, as here, charged with a 
crime and convicted of another." 

278 Ark. at 536, 647 S.W.2d at 435. 

As precedent, Clayborn was short lived. 
In Cokeley v. State, 288 Ark. 349, 705 
S.W.2d 425 (1986), the Arkansas Supreme 
Court held that § 5-14-103 "provides for 
just one offense of rape with two different 
ways of commission . . . The elements of 
the offense are the sexual act and forcible 
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compulsion." 288 Ark. at 351, 705 S.W.2d 
at 426. The Court explicitly overruled 
Clayborn and, in fact, found that Clayborn 
had perhaps been impliedly overruled ear- 
lier in Wood v. State, 287 Ark. 203, 697 
S.W.2d 884 (1985). 

Appellant in Cokeley was charged with 
rape by sexual intercourse. The State 
proved sexual intercourse and deviate 
sexual activity. The trial court instructed 
the jury that it could convict defendant of 
rape upon proof of either. The Court held 
that "there is only one crime of rape with 
two possible means of commission," id. at 
353, 705 S.W.2d at 425, and that appellant 
was not surprised or otherwise prejudiced 
when the trial court instructed the jury 
that it could convict upon proof of either 
act. Justices Dudley and Newbern dis- 
sented, arguing that rape by deviate sex- 
ual activity and rape by sexual inter- 
course are separate crimes having 
different elements and are not of the same 
general character. The dissent also 
pointed out that the Court could not tell 
from the general verdict whether appel- 
lant had been convicted of the crime 
charged (rape by deviate sexual activity) 
or whether guilt had been predicated on 
forcible sexual intercourse, which was not 
charged. 

The Court's ruling in Cokeley seems 
unexceptionable, especially where the 
record does not reflect any possibility of 
defendant's being misled to his detriment 
by specification of a single method of com- 
mitting the offense. 

If one concludes that rape by forcible 
sexual intercourse and rape by deviate 
sexual activity are in general crimes of the 
same nature involving sex by compulsion, 
the Court's decision in Cokeley is sup- 
ported by cases such as Ridgeway v. State, 
251 Ark. 157, 472 S.W.2d 108 (1971) (vari- 
ance between information and proof as to 
type of deadly weapon used not fatal to 
conviction of assault with intent to kill). 
See, also, Bliss v. State, 288 Ark. 546, 708 
S.W.2d 74 (1986). 

Evidence Supporting Conviction 

In Payne v. State, 21 Ark. App. 243, 731 
S.W.2d 235 (1987), the Court upheld im- 
position of felony liability upon a defen- 
dant connected to the offense by circum- 
stantial evidence only. Payne lived with 
Shelley Bailey and her 11-month-old 
daughter, Tiffany. They brought Tiffany to 



a doctor's office with a broken neck. Payne 
said that the child had fallen off a couch 
and some steps. The mother gave virtually 
no explanation. The child had bruises and 
fractures unequivocally showing abuse. 
The court upheld Payne's conviction of 
first degree battery, presumably under 
§ 5-13-201(aX3). There appeared to be no 
direct evidence whatever showing that 
Payne had caused the injury in question 
or that, if he did, what his culpable mental 
state was. See Supplementary Commen- 
tary to § 5-10-103 (Evidence Supporting 
Conviction) and to § 5-10-104 {Accomplice 
Liability). 

Lesser Included Offenses: Carnal Abuse 
Not Lesser Included Offense of Rape 
Carnal abuse in the first degree (§ 5-14- 
105) is no longer a lesser included offense 
of rape charged under § 5- 14- 103(a)(3), 
since proof of carnal abuse requires dem- 
onstrating an element (defendant must be 
at least 18) not included in rape. Sullivan 
v. State, 289 Ark. 323, 711 S.W.2d 469 
(1986). See § 5-l-110(a)(l), (b)(1). 

Justice Purtle dissented, noting that 
carnal abuse in the first degree was estab- 
lished by proof of the same or less than all 
elements of rape under subsection (a)(3) 
in the case at hand, appellant being over 
the age of 18 and the victim being under 
14. In Justice Purtle's view, whether one 
offense is a lesser included offense of the 
other depends on the facts of the case 
under consideration; it is not a question 
that the Court decides by reference to 
definitions of the offenses considered in 
the abstract. Compare supplementary 
commentary to § 5-14-103: Multiple Con- 
victions Based on Same Conduct. 

Lesser Included Offenses: Attempted Rape 
and Sexual Abuse in the First Degree 
Sexual abuse in the first degree is a 

lesser included offense of attempted rape. 

Speer v. State, 18 Ark. App. 1, 708 S.W.2d 

94 (1986). 

Jurisdiction and Venue: Kidnapping fol- 
lowed by Another Offense in Another 
County 

Two recent cases have dealt with situa- 
tions where defendants kidnapped their 
victims in one county and committed an- 
other offense after taking the victim to 
another county. Cozzaglio v. State, 289 
Ark. 33, 709 S.W.2d 70 (1986) (kidnapping 
and rape); Ellis v. State, 291 Ark. 72, 722 
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S.W.2d 575 (1987) (kidnapping and aggra- 
vated robbery). In Cozzaglio, the evidence 
showed that the defendant kidnapped his 
victim in Washington County and drove 
her to Madison County where he raped 
her. There was also evidence that acts 
constituting rape occurred en route from 
Washington County to Madison County. 
Whether the Court found that the victim 
had been raped in both counties is not 
clear from the opinion. In Ellis, the defen- 
dant kidnapped his victim in Jefferson 
County and drove into Pulaski County 
where he robbed him. No aggravated rob- 
bery took place in Jefferson County. 

In both cases the Court relied upon Ark. 
Code Ann. § 16-88- 108(c) to confer juris- 
diction to try all charges on the circuit 
court of the county where the kidnapping 
took place. Section 16-88- 108(c) provides 
as follows: 

Where the offense is committed 
partly in one county and partly in 
another, or the acts, or effects thereof 
requisite to the consummation of the 
offense occur in two (2) or more coun- 
ties, the jurisdiction is in either 
county. 

The implicit question decided in the 
State's favor in both decisions is whether 



the language "acts or effects thereof, req- 
uisite to the consummation of the offense" 
refers to elements of the offense as that 
term is denned in the Code at § 5-5-102(5) 
or, alternatively, actual conduct or conse- 
quences flowing from conduct required as 
a practical matter for consummation of an 
offense. Without explicitly so stating, the 
Court has apparently taken the position 
that the latter is the case. See 1987 Sup- 
plementary Commentary to Ark. R. Cr. P. 
21.2 (joinder of defendants). 

In Ellis, after reciting the statutory 
language, the Court observed that "the 
offense of kidnapping in this case occurred 
in Jefferson County and culminated in the 
aggravated robbery in Pulaski County." 
Id. at 73, 722 S.W.2d at 576. While the 
statute would clearly permit either county 
to try appellant for kidnapping, it is diffi- 
cult to see how it permits the aggravated 
robbery to be tried in either county unless 
"acts or effects . . . requisite to the consum- 
mation of" refers to practical necessity. 

As indicated above, the defendant in 
Cozzaglio may have committed both of- 
fenses in both jurisdictions. If the Court is 
holding in Cozzaglio that the Madison 
County rape should have been tried in 
Washington County, the practical neces- 
sity reading is again necessary. 



Original Commentary to § 5-14-104 



This section restates the former offense 
of rape in the second degree. See former 
law previously codified as Ark. Stat. Ann. 
§ 41-3401 (Supp. 1973). The offense is 
titled "carnal abuse," reviving the term 
used in Arkansas law prior to 1967. The 
term is more descriptive of the conduct 
charged and will avoid stigmatizing as a 
rapist a person who has engaged only in 
non-forcible sexual intercourse. 

The substantive changes to the offense 
parallel those made in the preceding sec- 
tion — i.e., assimilation of deviate sexual 
activity and elimination of references to 
the gender of offender and victim. The 
latter change is more fundamental in this 
than in the preceding section since carnal 
abuse of an underage male by an adult 
female is far more likely than forcible rape 
of a male by a female. For that reason, 
however, the equal protection problems 
are more acute since it is difficult to justify 
treating the 18-year-old male who seduces 
a 13-year-old female any differently from 



the 18-year-old female who seduces the 
13-year-old male. 

Classifying the offense as a C felony 
effects a considerable reduction in the 
potential penalty for such conduct. This 
change represents a trade off designed to 
facilitate convictions without unduly dis- 
counting the gravity of the offense. 

This and all subsequent sections defin- 
ing offenses that do not include the ele- 
ment of force exclude from their coverage 
conduct with the offender's spouse. The 
exclusion is inoperative with respect to 
marriages entered in Arkansas since the 
minimum age for marriage (16 years) cor- 
responds to the maximum age of the vic- 
tim in all sex offenses of this chapter that 
are defined in terms of the victim's age. 
See, Ark. Stat. Ann. § 55-102 (Supp. 
1971). However, Arkansas does recognize 
marriages of persons under age 16 if valid 
under the laws of the jurisdiction in which 
the marriage was entered. State v. Graves, 
228 Ark. 378, 307 S.W 2d 545 (1957). To 
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the extent that the marriage is legitimate, 
its concomitants should also be legal. 



1988 Supplementary Commentary to § 5-14-104 



See AMCI 1804. 

Acts 281, 870, and 919 of 1985 amended 
§ 5-14-104(b) to impose class B felony 
liability. See 1985 Supplementary Com- 
mentary to § 5-14-103. 



Lesser Included Offenses 

See supplementary commentary to 
§§ 5-14-103; 5-1-110. 



Original Commentary to § 5-14-105 



Sexual intercourse with a person who is 
"mentally incapacitated" previously con- 
stituted one of the most aggravated forms 
of rape. See former law previously codified 
as Ark. Stat. Ann. § 41-3401 (Supp. 1973). 
The Commission generally agreed that 
engaging in voluntary sexual conduct 
with a mentally defective or incapacitated 
person should not, as under present law, 
be placed in the same category as sexual 
acts committed by force, against an un- 
conscious person, or with a child under 11 
years of age. However, individual apprais- 
als of the seriousness of such conduct 



varied. Carnal abuse in the second degree 
represents a compromise between those 
Commissioners who viewed the conduct 
as comparable to engaging in sex acts 
with a minor under 14 years of age (carnal 
abuse in the first degree) and those who 
analogized it to engaging in sex acts with 
the 14- or 15-year-old minor (carnal abuse 
in the third degree). 

The prerequisites to mental defective- 
ness or incapacity are set out in § 5-14- 
101 and explained in the Commentary 
thereto. 



1988 Supplementary Commentary to § 5-14-105 

See AMCI 1805. 



Original Commentary to § 5-14-106 



Carnal abuse in the third degree corre- 
sponds to the former offense of rape in the 
third degree. See, prior law formerly 
found at Ark. Stat. Ann. § 41-3401 (Repl. 
1964). Former law prescribed no mini- 
mum on the age of the offender; a twelve 
(12) year-old male can be convicted of rape 
for engaging in voluntary sexual inter- 
course with a fifteen (15) year-old female. 
This section requires that the offender be 
at least twenty (20) years of age. By tak- 
ing into account the relative ages of the 
participants as well as the absolute age of 



the younger party, the section excludes 
from its ambit conduct between contempo- 
raries. 

The offense has been reduced from a 
felony to the highest class of misde- 
meanor. Although this change is based in 
part on recognition of the fact that indi- 
viduals now reach sexual maturity at an 
earlier age, it also reflects the Commis- 
sion's judgment that the old penalty for 
third degree rape exaggerated the serious- 
ness of the offense. 



1988 Supplementary Commentary to § 5-14-106 



See AMCI 1806; supplementary com- 
mentary to §§ 5-14-103; 5-1-110. 



Lesser Included Offenses 
See supplementary commentary to 
\ 5-14-103; 5-1-110. 
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Original Commentary to § 5-14-107 



This section, which is without counter- 
part in present law, serves two functions. 
Since the offense it defines is necessarily a 
lesser included offense of carnal abuse in 
the first and third degrees, it provides a 
useful plea-bargaining tool when a defen- 
dant is charged with one of these offenses. 
Its primary purpose, however, is to fill the 



gaps created by the age requirements of 
carnal abuse in the first and third degree. 
In the absence of § 5-14-107, the pro- 
scribed behavior would not be criminal if 
the victim is 11, 12, or 13 years of age and 
the offender is less than 18 years of age or 
the victim is 14 or 15 years of age and the 
offender is less than 20 years of age. 



1988 Supplementary Commentary to § 5-14-107 



See AMCI 1807. 



Original Commentary to § 5-14-108 



This section is intended to proscribe 
intimate bodily contact under circum- 
stances that would constitute rape or car- 
nal abuse if the participants engaged in 
sexual intercourse or deviate sexual activ- 
ity. Sexual contact under the circum- 
stances described in (1) and (2) of subsec- 
tion (a) was not formerly a separate 
offense, although the conduct might, de- 
pending on the facts, have been punish- 
able as assault with intent to rape, simple 
assault, or sodomy. Subsection (a)(3) par- 



allels former Ark. Stat. Ann. § 41-1128 
(Repl. 1964), which prohibited the fon- 
dling of the sexual parts of a male or 
female or the breast of a female, when the 
victim was under 14 years of age. The 
section also applies to the person who 
induces a minor to fondle his sexual or- 
gans or her breast. Since the offender 
must be at least eighteen (18) years old, 
the subsection does not encompass petting 
by contemporaries. 



1988 Supplementary Commentary to § 5-14-108 



See AMCI 1808. 

Conduct Constituting Sexual Abuse in the 

First Degree 

The Arkansas Supreme Court has split 
4-3 on whether cupping a breast firmly 
and squeezing it through clothing consti- 
tutes "sexual contact ... by forcible com- 
pulsion." Section 5-14-108(a)(l); West v. 
State, 290 Ark. 329, 719 S.W.2d 684 
(1986). The majority answered the ques- 
tion in the affirmative. Justices Holt, 
Purtle, and Newbern, in a concurring 
opinion by Justice Newbern, took the po- 
sition that appellant, "an amorous preach- 
er," id. at 340, 719 S.W.2d at 69, did 
nothing "by forcible compulsion" when he 
put his arms around a 15-year-old and 
touched her breast. "Forcible compulsion" 



is defined at § 5-14-101 as "physical force 
or a threat, expressed or implied, of death 
or physical injury to or kidnapping of any 
person." 

After discussing cases from a number of 
jurisdictions, the concurrence concluded 
that the evidence showed neither violence 
nor compulsion in the sense that the vic- 
tim was required to perform any act 
against her will. 

Compare West with Mallett v. State, 17 
Ark. App. 29, 702 S.W.2d 814 (1986), 
where the Court of Appeals held that 
touching the breast of a 13 year old 
through a nightgown constituted sexual 
abuse in the first degree under § 5-14- 
108(a)(3). "Sexual contact " does not re- 
quire a direct touching of flesh. § 5-14- 
101(a). 
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Original Commentary to § 5-14-109 



This section, like portions of the previ- 
ous one, punishes behavior that was an 
offense under former law only if the facts 
warranted a conviction of assault with 
intent to rape or sodomy. For the reasons 



stated in the Commentary to § 5-14-105, 
this offense is graded less seriously than 
sexual contact under the circumstances 
described in the preceding section. 



1988 Supplementary Commentary to § 5-14-109 
See AMCI 1809. 

Original Commentary to § 5-14-110 



This section is virtually identical in 
scope with prior law formerly codified as 
Ark. Stat. Ann. § 41-1126 (Repl. 1964) 
(indecent proposals to minors). It defines 
an inchoate form of such offenses as rape, 
carnal abuse in the first and third de- 



grees, and sexual abuse in the first degree. 
Although such offenses draw distinctions 
based on the type of conduct or the age of 
the victim, such sophistication is unneces- 
sary when the actor has only solicited the 
proscribed conduct. 



1988 Supplementary Commentary to § 5-14-110 
See AMCI 1810. 

Original Commentary to § 5-14-111 



This section prohibits an act of sexual 
intercourse, deviate sexual activity, or 
sexual contact whenever such act is likely 
to be observed by another person who is in 
a location open to a substantial number of 
people. As indicated in § 5-14-101 and the 
Commentary thereto, the fact that the site 
of the act is privately owned does not 
affect the illegal character of the act so 



long as it is accessible to a substantial 
number of persons. Also irrelevant is the 
mental state of the observer, i.e., whether 
he knows the view is likely or whether he 
is offended by what he sees. Thus, the 
section applies to the star of a live sex 
show in a private club, as well as the 
couple in a public park intent only on their 
own personal gratification. 



1988 Supplementary Commentary to § 5-14-111 



See AMCI 1811. 

Public sexual indecency as denned by 

5-14-111 is not a lesser included offense 



of rape denned by § 5-14-103(a)(l). 
Henderson v. State, 286 Ark. 4, 688 S.W.2d 
734 (1985). 



Original Commentary to § 5-14-112 



Section 5-14-112 prohibits the sexually 
motivated display of genitalia in two situ- 
ations. Under subsection (a)(2), the loca- 
tion of the exhibition and the number of 
actual or likely observers is irrelevant so 
long as exposure occurs under circum- 
stances likely to affront or alarm a viewer. 
If an exhibition covered by subsection 
(a)(2) occurs in a public place or in public 
view, then the actor also falls within sub- 
section (a)(1). However, subsection (a)(1) 



is primarily directed at the professional 
exhibitionist before a willing audience 
whose reaction to the exposure of sex 
organs is likely to be quite the opposite of 
affront or alarm. 

The conduct denned by § 5-14-112 was 
previously the subject of two overlapping 
statutes. See, prior law formerly found at 
Ark. Stat. Ann. § 41-1127 (Repl. 1964) 
(indecent exposure to minor); § 41-2701 
(Repl. 1964) (indecent exposure). 
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1988 Supplementary Commentary to § 5-14-112 
See AMCI 1812. 

Original Commentary to § 5-25-101 



This section defines five terms used 
throughout this chapter. 

The definitions of "adult" and "minor" 
are intended to be used for the purposes of 
this chapter only. They do not prescribe in 
other contexts when a person has reached 
his majority. Compare, § 5-1-116 (imma- 
turity excluding criminal conviction). 

"Incompetent" is defined to include not 
only the mentally deficient person but also 
the person who is physically incapable of 



caring for himself. The second sentence of 
the definition makes it clear that a prior 
adjudication of competency or incompe- 
tency or the absence of such an adjudica- 
tion is not determinative of the issue. 

"Sexual intercourse" is given the same 
meaning here as in the chapter on sexual 
offenses, as is "deviate sexual activity," the 
definition of which was added by Act 360 
of 1977. See, § 5-14-101. 



Original Commentary to § 5-26-201 



Subsection (a) defines the offense of 
bigamy, previously treated by old Ark. 
Stat. Ann. §§ 41-801 et seq. (Repl. 1964). 
The term "being married" contemplates 
not only a lawful marriage entered into 
under the laws of Arkansas, but also any 
marriage validly contracted in another 
state, including a common-law marriage 
contracted in a state where such mar- 
riages are recognized. 

To foreclose any defenses based on the 
fact that a married person cannot lawfully 
marry another, the offense is defined in 
terms of "purports to marry" rather than 
"marries." Phrased in this fashion, the 
offense applies not only to the lawfully 
married person who makes a genuine ef- 
fort to contract a second marriage but also 
to the lawfully married person who pre- 
tends to marry again in a bogus ceremony. 

Subsection (b) alters old law with re- 
spect to defenses to a bigamy prosecution. 
Subsection (b)(1), (b)(3), and (b)(4) permit 
the accused to escape liability if he rea- 
sonably believed that, due to the death of 
his first spouse, a valid divorce decree, or 
otherwise, he was legally eligible to re- 
marry. Prior law adopted a strict liability 
approach under such circumstances, re- 
jecting any defense based on a reasonable 
but erroneous belief that the first mar- 
riage was terminated. See, prior authority 
formerly found at Ark. Stat. Ann. § 41- 
802 (Repl. 1964) as interpreted in Russell 
v. State, 66 Ark. 185, 49 S.W. 821 (1899). 
To compensate somewhat for the liberal- 
ization of such excuses for a bigamous 



"marriage," the section denominates them 
"affirmative defenses," which places the 
burden of proving reasonable belief on the 
defendant. Under old law such circum- 
stances, if true, constituted simple de- 
fenses. 

Subsection (b)(2) restates the "Enoch 
Arden" defense found in earlier authority. 
See, previous law formerly found at Ark. 
Stat. Ann. § 41-802 (Repl. 1964). Section 
41-802 contained a similar defense for one 
whose spouse had been absent from the 
United States for five years, regardless of 
whether the spouse was known to be alive. 
This provision has been discarded as ob- 
solete in a period when substantial num- 
bers of Arkansas citizens reside or travel 
abroad within easy reach of a spouse seek- 
ing to obtain a divorce or confirm a death. 
If the foreign spouse is not known to be 
alive, the defendant will have a defense, 
in any case, under subsection (b)(1). If the 
foreign spouse is known to be alive, the 
Arkansas resident should seek a divorce 
pursuant to Ark. Stat. Ann. § 34-1201 et 
seq. (Repl. 1962, Supp. 1973), before con- 
tracting a second marriage. 

This section does not punish the unmar- 
ried person who participates in a biga- 
mous "marriage." Former statutory au- 
thority subjected the unmarried person 
who knowingly purported to marry the 
spouse of another to the same penalties as 
the bigamist. See, prior law formerly cod- 
ified as Ark. Stat. Ann. § 41-803 (Repl. 
1964). The unmarried person is likewise 
immune to prosecution as an accomplice 
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to bigamy since the offense is denned so 
that his conduct is inevitably incident to 
its commission. See, § 5-2-404(a)(2). 

1988 Supplementary Commentary to § 5-26-201 

See AMCI 2402, 2402-D. 

Original Commentary to § 5-26-202 



This section, denning the offense of in- 
cest, substantially restates former law 
that appeared in Ark. Stat. Ann. §§ 41- 
811 (Repl. 1964); 55-103 (Repl. 1971). 
Stepchildren and adopted children have 
been added since intercourse or deviate 
sexual activity with such relatives is just 
as disruptive of family unity as inter- 
course with a person within one of the 
other enumerated degrees of relationship. 

Since marriages between first cousins 



are valid under the laws of some jurisdic- 
tions, such activity is not reached by § 5- 
26-202. The traditional arguments for in- 
cest statutes, preservation of family 
harmony and reduction of recessive ge- 
netic characteristics, are not as compel- 
ling when dealing with first cousins. The 
section does not make it possible for first 
cousins to enter a valid marriage in Ar- 
kansas; it merely precludes criminal pen- 
alties for such marriages. 



1988 Supplementary Commentary to § 5-26-202 
See AMCI 2403. 

Original Commentary to § 5-26-203 



Prior law formerly found at Ark. Stat. 
Ann. § 41-2225 (Repl. 1964) provided that 
any woman who privately endeavored ei- 
ther by herself or with the aid of others, to 
conceal the death of her child should suf- 
fer "the same punishment as for man- 
slaughter," although it could not be proved 
that she committed infanticide. Resort to 
this statute was common where the fact of 
childbirth was known, but decomposition 
of the fetus made it impossible to deter- 
mine or establish beyond a reasonable 
doubt that the fetus was born alive. 

Much like old § 41-2225, § 5-26-203 



prohibits only concealment accompanied 
by a purpose to prevent detection of (1) the 
fact of birth or (2) the child's viability at 
birth. Subsection (a) of § 5-26-203 is 
framed broadly enough to permit prosecu- 
tion of any person, whether it be the 
mother or another. The limitation im- 
posed by Sullivan v. State, 36 Ark. 64 
(1880) upon former § 41-2225, that the 
child must be a bastard, was intentionally 
omitted, the Commission being able to 
perceive no valid reason for this distinc- 
tion. 



1988 Supplementary Commentary to § 5-26-203 
See AMCI 2404. 

Original Commentary to § 5-26-401 



This section, in defining the offense of 
nonsupport, substantially restates prior 
authority. See, former law previously 
found at Ark. Stat. Ann. §§ 41-204 (Supp. 
1973) and 41-205 (Repl. 1964). The major 
revision has been to define the offense 
solely in terms of failure to provide sup- 
port, discarding as redundant the alterna- 



tive bases of present law — "abandons, 
deserts, or leaves." In addition, the duty to 
support a legitimate child continues to age 
18 in recognition of the fact that children 
now remain in school longer and accord- 
ingly require support at least through 
high school. A similar change was not 
made with respect to illegitimate children 
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because so many of the provisions govern- 
ing bastardy proceedings are geared to 
age 16. 

It should also be observed that the sec- 
tion is facially neutral with respect to the 
sex of the offender; wives and mothers as 
well as husbands and fathers are subject 
to prosecution. This effects a minor 
change in the law. Under old § 41-205 
(Repl. 1964), a woman could be prosecuted 
for abandoning or deserting an infirm or 
financially dependent husband but not for 
failure to support him. Parity of treatment 
was dictated by equal protection consider- 
ations as well as the general Code policy 
against denning an offense that, by its 
terms, can only be committed by a person 
of a particular sex. The practical effect of 
treating husband and wife the same with 
respect to support of each other is slight 
since the "victim" spouse must be either 
"physically or mentally infirm, or finan- 
cially dependent." Given present employ- 
ment opportunities for the respective 
sexes, a wife is far more likely to be 
financially dependent. 

Subsection (b) provides that nonsupport 
is a class A misdemeanor, except in two 
circumstances. The first is when the de- 
fendant leaves the state in order to avoid a 
duty to support another person. Prior law 
apparently imposed felony liability 
merely upon a showing that the defendant 
left the state. The difficulty in apprehend- 
ing a defendant is not a relevant grading 
criterion in the case of any other offense, 
and nonsupport should not be an excep- 



tion. In addition, the Commission was 
concerned with the fact that in an increas- 
ingly mobile society people often leave the 
state for reasons completely unrelated to 
possible support obligations. It should 
also be observed that § 5-l-104(a)(l) per- 
mits a person who has never entered the 
state to be prosecuted for nonsupport. 
With these considerations in mind, the 
penalty clause of § 5-26-401 was drafted 
in a way that satisfies the primary reason 
for imposing felony liability on the defen- 
dant who is outside the state — facilita- 
tion of extradition. Once the court ac- 
quires jurisdiction over the extra-state 
defendant, there seems little necessity for 
punishing him more severely than the 
person who commits the same offense but 
does not leave the state. If, following the 
return of a defendant extradited on a 
felony charge under § 5-26-40 1(b)(1), the 
prosecution fails to prove the requisite 
purpose, the court can still convict of a 
misdemeanor or resort to other methods of 
enforcing the support obligation. 

Subsection (b)(2) states a second cir- 
cumstance in which felony liability is im- 
posed. By subjecting the habitual offender 
to more severe penalties, it parallels 
former law found at Ark. Stat. Ann. § 41- 
204(a) (Supp. 1973). 

Subsections (c) and (d) restate without 
significant change previous authority. 
See, prior law formerly codified as Ark. 
Stat. Ann. § 41-204(b) and (c) (Supp. 
1975). 



1988 Supplementary Commentary to § 5-26-401 



Act 174 of 1983, as indicated in its 
emergency clause, was intended to re- 
move any possibility of an equal protec- 
tion attack on the statute by aligning the 
ages of legitimate and illegitimate chil- 
dren entitled to statutory protection. See 1 
UALR L. J. 117, 206 (1978). The 1981 
amendment by Act 519 added 5-26-401 (d) 
and (e). 

See AMCI 2405, 2405-P. 

"Without Just Cause": Burden of Proof 

"Without just cause" in § 5-26-40 1(a) 
means "a willful or negligent failure to 
provide, not a mere failure because of an 
inability." Nelke v. State, 19 Ark. App. 292, 
294, 720 S.W2d 719, 720 (1986). After 
examining the history of the terms "good 



cause" and "just cause" in the context of 
nonsupport prosecutions, the Court of Ap- 
peals pointed out that "the State must 
prove every element of its criminal non- 
support case beyond a reasonable 
doubt. . .."Id. at 295, 720 S.W2d at 720. In 
Nelke, the Court of Appeals found that 
appellant's testimony provided evidence of 
willful failure to provide support. It 
should be noted, however, that § 5-26-401 
does not by its own terms permit an infer- 
ence of lack of "just cause" merely upon 
proof of failure to provide. A defendant is 
entitled to a directed verdict if the State's 
case consists merely of a court order re- 
quiring support and evidence that support 
payments were not made. "Just cause" is 
not a defense; the State must prove the 
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absense of "just cause" in its case in chief. 
See AMCI 2405. 



1988 Supplementary Commentary to § 5-26-501 



Act 540 of 1985 replaced §§ 41-2411 
through -2414 with §§ 41-2415 and 41- 
2416 [§§ 5-26-501, 502], which treat in- 
terference with visitation and interfer- 
ence with a control as different, though 



identically graded, offenses. It appears 
that the legislative intent was to elimi- 
nate confusion caused by enactment of Act 
853 of 1983. 



1988 Supplementary Commentary to § 5-26-502 



In Simms v. State, 12 Ark. App. 254, 675 
S.W.2d 643 (1984) the defendant was con- 
victed of a class D felony under § 41-2411 
for taking her minor child to Arizona. She 
had separated from her husband, and a 
decree had been entered awarding joint 
custody of the child. She resumed living 
with her husband but decided that the 
relationship would not work. She then 
consulted an attorney who, according to 
her testimony, advised her that resump- 
tion of cohabitation nullified the custody 
order previously entered. She thereupon 
moved with the child to Arizona. 

At trial the defendant argued that she 
lacked the culpable mental state required 
by § 41-2411 because the legal advice she 
received led her to believe that her actions 



were lawful. Neither the trial court nor 
the Court of Appeals treated this issue as 
one governed by § 5-2-206(e). 

If the trial court believed that the de- 
fendant actually obtained and relied upon 
legal advice, it should have ruled that the 
State had not proved the culpable mental 
state element of § 41-2411, which re- 
quires the State to prove that the defen- 
dant knew "that he had no lawful right to 
do" the acts alleged. Indeed, defenses un- 
der § 5-2-206(e) may only be asserted in 
prosecutions under statutes such as § 41- 
2411 which require that the State prove 
actual knowledge of the law as an element 
of the offense. Compare § 5-2-206(b)-(c) 
with 5-2-206(e). 



1988 Supplementary Commentary to § 5-26-502 



Act 540 of 1985 replaced §§ 41-2411 
through -2414 with §§ 41-2415 and 41- 
2416 [§§ 5-26-501, 502], which treat in- 
terference with visitation and interfer- 
ence with a control as different, though 



identically graded, offenses. It appears 
that the legislative intent was to elimi- 
nate confusion caused by enactment of Act 
853 of 1983. 



Original Commentary to § 5-27-202 



Sections 5-27-201 and 203 define the 
offenses of endangering the welfare of a 
minor in the first degree and endangering 
the welfare of an incompetent in the first 
degree. The elements of the substantive 
offenses are virtually the same. The 
former offense protects the child under 
age 10 from abandonment under circum- 
stances likely to endanger his life or seri- 
ously injure him; the latter offense affords 
the same protection to an incompetent 
individual. Although the designation of 
age 10 is arbitrary, it does take into ac- 
count in a crude sense the likely ability of 
the child to care for himself and seek the 



aid of others. It should be observed that 
the section applies not only to parents and 
guardians, but also to other relatives, 
babysitters, or even teachers, when such 
persons are charged with the care of the 
child or incompetent. 

The proposed section covers in whole or 
in part the following preexisting statutory 
offenses: Ark. Stat. Ann. §§ 41-204 (Supp. 
1973) (abandoning wife or child); 41-205 
(Repl. 1964) (abandoning husband or 
child); 41-1105 (Repl. 1964) (abandonment 
of child); 41-1429 (Repl. 1964) (abusing 
mentally retarded person). 

Sections 5-27-202, 204 define the second 



COMMENTARIES 



211 



degree offenses of endangering the wel- 
fare of a minor and endangering the wel- 
fare of an incompetent person. Again, the 
major difference between the respective 
sections is the class of persons sought to 
be protected. The sections impose a gen- 
eral duty on all persons, regardless of 
their relationship to the person affected, 
to refrain from engaging in conduct that is 
likely to endanger the physical, mental, or 
moral welfare of a minor or incompetent. 
Chapter 18, dealing with sexual offenses, 
punishes sexual activities with the pro- 
tected classes. This section is designed to 
safeguard minors and incompetents from 



deleterious non-sexual activities. It pro- 
scribes the same sort of conduct reached 
by such preexisting statutory offenses as 
Ark. Stat. Ann. § 41-1105 (Repl. 1964) 
(cruelty to children); § 41-1111 (Repl. 
1964) (gaming with minors); § 41-1113 
(Repl. 1964) (permitting minor to play 
cards or billiards in saloons); § 41-1115 
(Repl. 1964) (permitting minors to play in 
pool rooms); § 41-1117 (Repl. 1964) (sell- 
ing liquors to minors); § 41-1124 (Repl. 
1964) (annoying or molesting child); § 41- 
1130 (Repl. 1964) (tattoo of minor without 
parent's consent). 



1988 Supplementary Commentary to § 5-27-202 
See AMCI 2407. 

1988 Supplementary Commentary to § 5-27-203 
See AMCI 2407. 



1988 Supplementary Commentary to § 5-27-204 
See AMCI 2408. 

Original Commentary to § 5-27-205 



This offense substantially restates pre- 
existing authority contained in Ark. Stat. 
Ann. § 45-239, used in conjunction with 
§ 45-204 (Supp. 1973). See, also, old § 41- 
1136 (Repl. 1964), now codified as § 5-27- 
222. 

The only addition is subsection (l)(a), 
which is directed at the adult who encour- 
ages the minor to engage in conduct pro- 
hibited by law. Such conduct includes not 
only violation of criminal statutes but also 
contravention of statutes designed to pro- 
tect minors, whether or not they define an 
offense. For example, former law now re- 
codified as Ark. Code Ann. § 5-27-228 
prohibits the tattooing of minors without 
the parents' consent, although the minor 



commits no offense by obtaining a tattoo. 
However, if an adult induced a minor to 
submit to being tattooed by a third party, 
the adult would be guilty of contributing 
to the minor's delinquency. 

Subsection (a)(2) imposes liability for 
encouraging or causing a minor to engage 
in conduct that would expose the minor to 
criminal sanctions were it not for his age. 
It should be observed that the adult who 
urges a minor to commit an offense would 
also be liable as an accomplice to the 
offense itself under § 5-2-403(a). The fact 
that the minor was immune to prosecu- 
tion because of his age would not be a 
defense in a prosecution of the adult as an 
accomplice. See, § 5-2-405(3). 



1988 Supplementary Commentary to § 5-27-205 
See AMCI 2406. 
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Original Commentary to § 5-35-101 



This section defines key terms used in 
Chapter 36. In addition, several of the 
terms treated here also appear in the 
definitions section of Chapter 37 (Forgery 
and Fraudulent Practices) and the discus- 
sion in this commentary is equally appli- 
cable to their use in that context. 

Article, Copy, Trade Secret: 

The terms "article" and "copy" are used 
in § 5-36-107 (theft of a trade secret). The 
definitions are taken verbatim from the 
old Trade Secrets Act. See prior law pre- 
viously found at Ark. Stat. Ann. § 41-3949 
(Supp. 1973). The definition of "trade se- 
cret" in subsection (10) is found in that 
same act; the presumption that appeared 
in the old statute has been eliminated 
although the substance of the presump- 
tion has been incorporated into the pro- 
posed definition. 

Deception: 

The definition of "deception" is taken 
from M.P.C. § 223.3 (theft by deception). 
"Creation," as employed in § 5-36- 
101(3)(A)(i), contemplates both verbal 
misrepresentation and conduct having 
that effect. Whether mere conduct, as a 
general matter, would suffice to support a 
false pretense conviction under earlier 
law is unclear, although there was author- 
ity indicating that an affirmative misrep- 
resentation was necessary. McCorkle v. 
State, 170 Ark. 105, 278 S.W. 965 (1926) 
(Sale of property carries no implied repre- 
sentation that property is free of liens). 
However, presentment of a check for pay- 
ment by the drawer has been held to 
imply that there are sufficient funds on 
deposit to pay the check, and if the drawer 
knows that this representation is untrue, 
he may be convicted of obtaining money 
under false pretense. See, Mortensen v. 
State, 214 Ark. 528, 217 S.W.2d 325 
(1949). 

The language as to reinforcement 
"takes care of the case in which the victim 
of a fraud had a false impression prior to 
the actor's intervention, so it could not be 
said that the actor 'created' the impres- 
sion." M.P.C. § 223.3, Comment at 66 
(Tent. Draft No. 2, 1954). Reinforcement 
contemplates an affirmative contribution 
to the false impression. Mere failure to 
correct a false impression is "deception" 



only under the circumstances set out in 
§ 5-36-101(3)(A)(iii) and (iv). Compare, 
McCorkle, supra. 

The gravamen of the offense of "false 
pretense" under prior law involved a false 
representation of "fact." Karr v. State, 227 
Ark. 777, 301 S.W.2d 442 (1957). It has 
been held in civil cases that fraud cannot 
be predicated on misrepresentations as to 
the state of the law. Adkins v. Hoskins, 
176 Ark. 565, 3 S.W.2d 322 (1928); but see, 
Fireman's Ins. Co. of Newark v. Jones, 245 
Ark. 179, 431 S.W.2d 728 (1968) (repre- 
sentation as to the law of a foreign state 
outside the rule). Subsection 3(A)(i) 
makes it clear that a false representation 
of either fact or law suffices to establish 
deception. 

Former authority was also that "[a] 
false representation as an inducement to 
pay money that something thereafter was 
to be or was not to be done is not a false 
pretense. It is well settled in this state 
and elsewhere that the false pretense re- 
lied upon to constitute an offense under 
the statute must relate to a past event, or 
to some present existing fact, and not to 
something to happen in the future." 
Conner v. State, 137 Ark. 123, 126, 206 
S.W. 747, 748 (1918). See, also, Davis v. 
State, 241 Ark. 646, 411 S.W.2d 531 
(1966), supplemental opinion on reh., 242 
Ark. 43, 411 S.W.2d 531 (1967); Kerby v. 
State, 233 Ark. 8, 342 S.W2d 412 (1961); 
Mortensen v. State, supra. By imposing 
liability for a false representation as to a 
state of mind, subsection (3)(A)(i) abol- 
ishes this curious immunity. However, the 
last paragraph of subsection (3) precludes 
a successful prosecution grounded on evi- 
dence merely showing a default with re- 
spect to promised future action. The state 
must show that the actor did not intend at 
the time the promise was made to carry it 
out. 

Subsection (3)(A)(ii) applies only if a 
party to a transaction actively hinders the 
discovery of facts that might influence the 
willingness of the other party to enter the 
transaction. As is the case under subsec- 
tion (3)(A)(i), there is no affirmative duty 
to disclose such facts. 

Subsection (3)(A)(iii) describes two situ- 
ations in which the actor is under an 
affirmative duty to correct misinforma- 
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tion. The actor must be aware that the 
other party to the transactions is laboring 
under a false impression and must either 
be partially responsible for that false im- 
pression or stand in a fiduciary or confi- 
dential relationship to the other party. 
Imposing liability in the first situation is 
probably redundant since the actor who 
creates or reinforces a false impression 
has already engaged in "deception" under 
subsection (3)(A)(i). Imposing criminal li- 
ability for failure to disclose facts to one 
with whom the actor has a confidential or 
fiduciary relationship probably departs 
from prior law, although it is clear that 
such conduct will suffice to establish fraud 
in a civil case. See, e.g., Johnson v. John- 
son, 237 Ark. 311, 372 S.W.2d 598 (1963). 

Subsection (3)(A)(iv) of the definition 
imposes on the seller of property an affir- 
mative duty to disclose liens or other legal 
impediments to the purchaser. Under ear- 
lier law, the seller had to expressly repre- 
sent that the property was free of other 
claims before he was guilty of obtaining 
property by false pretense; the mere fail- 
ure to disclose liens or legal impediments 
were subject at most to misdemeanor lia- 
bility under old Ark. Stat. Ann. § 41-1932 
(Repl. 1964) (fraudulent conveyance of 
property). See, Shelton u. State, 96 Ark. 
237, 131 S.W. 871 (1910); see, also, 
McCorkle, supra. The subsection also re- 
vises prior law by making irrelevant the 
actual validity of the impediment. The 
Supreme Court held that the old false 
pretense statute was not violated if the 
encumbrance was in fact invalid since the 
seller's representations were true. State v. 
Asher, 50 Ark. 427, 8 S.W. 177 (1887); Fox 
v. State, 102 Ark. 451, 145 S.W. 228 (1912). 

The final paragraph, (3)(B), in addition 
to precluding any inferences of deception 
based solely on the failure to perform a 
promise, excludes from the subsection's 
coverage those types of misleading state- 
ments that are ordinarily tolerated in the 
context of commercial dealings. Exagger- 
ating the qualities of one's goods or ser- 
vices is to a certain extent expected by the 
public and should not deceive the ordinary 
person. Statements as to matters without 
pecuniary significance are likewise be- 
yond the statute's ambit. See, Morgan v. 
State, 42 Ark. 131 (1883) (false represen- 
tation that certain person patronized ho- 
tel held not to have defrauded guest who 



stayed at hotel as result of representa- 
tion). 

Finally, it should be observed that the 
actor must believe his representation to 
be false or have no belief either way if his 
conduct is to fall within the provision. An 
honest but unreasonable belief in the 
truth of a false representation does not 
create liability. 

Deprive: 

As is the case with most former larceny 
offenses, the theft offenses defined in this 
chapter require a purpose to deprive the 
owner of property. Traditionally, larceny 
required an intent to permanently appro- 
priate the property to the actor's own use. 
As defined in subsection (4), "deprive" in- 
cludes the notion of permanent appropri- 
ation, but it also encompasses three addi- 
tional situations. 

The first is where the actor did not 
intend that the property be permanently 
withheld from the owner, but did intend 
that the period of appropriation would 
constitute a major portion of the useful 
life of the property. For example, the man 
who borrows a tool that he plans to return 
as soon as it wears out intends to deprive 
the owner of the tool. 

The second situation in which the actor 
intends to deprive is when he plans to 
return the property to the owner, but only 
after payment of a ransom, reward, or 
repurchase price. A deprivation under 
these circumstances has substantially the 
same pecuniary effect on the owner as a 
permanent deprivation. 

The third situation, described in subsec- 
tion (4)(C), applies to the person who 
temporarily takes money or other prop- 
erty, which he then uses under circum- 
stances that subject it to a substantial 
risk of loss. An example is the bookkeeper 
who borrows funds from his employer to 
place a bet on what he considers a "sure 
thing." 

Obtain: 

"Obtain" is defined with respect to both 
property and services in subsection (5). 
Since the definition includes a parting 
with either the property or an interest 
therein, technical distinctions based on 
whether the transferor intended to trans- 
fer title as well as the property itself are 
irrelevant. The alternative of a "purported 
transfer" is used to ensure applicability to 
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a transfer which, as a matter of law, is 
void. 

Property: 

Property is denned to include all types 
of personal property. As under former law, 
real property cannot be the subject of 
theft. However, realty that has been sev- 
ered — as, e.g., crops, timber, or fixtures 
— does constitute property for purposes of 
the chapter, thus preserving the coverage 
of such former statutes as Ark. Stat. Ann. 
§§ 41-3905 (severing produce from soil or 
materials from buildings); 41-3910 (realty 
converted into personalty); 41-3911 (real- 
ty severed at the time of taking); 41-4222 
(Repl. 1964) (taking logs, timber and other 
property). 

Property of Another Person: 

Property is deemed to be that of another 
when a person other than the actor has 
either a possessory or a proprietary inter- 
est in the property. This definition elimi- 
nates any doubt as to whether a partner 
or co-tenant can steal from another person 
having an interest in the same property. It 
also rejects the common law emphasis on 
right to possession of property as opposed 
to title to property. The notion that lar- 
ceny was a crime against possession 
rather than title necessitated the develop- 
ment of other offenses, such as embezzle- 
ment and larceny by a bailee, to cover the 
situation where a person entrusted with 
the care of another's property appropri- 
ated it to his own use. The expanded 
definition of "property of another," to- 
gether with the substantive definition of 
theft of property (§ 5-36-103), makes it 
possible to subsume the traditional of- 
fenses of larceny, embezzlement, and lar- 
ceny by bailee under a single offense. See, 
§ 5-36-103 and Commentary thereto. 

The definition of "property of another "is 
qualified so as to clearly exclude property 
subject to a security interest. The practi- 
cal effect is that the debtor who fraudu- 
lently sells property subject to a security 
interest commits the offense of defrauding 
secured creditors (§ 5-37-203) rather than 
theft of property (§ 5-36-103). 

Services: 

"Services" is defined by example in sub- 
section (8) to include labor, accommoda- 
tions, meals, transportation or utilities, 
all of which are not property but are 



nonetheless commonly provided by the 
seller in expectation of payment. 

Threat: 

The Code replaces such offenses as 
blackmail and extortion by incorporating 
into the offenses of theft of property and 
theft of services those situations where 
the victim is coerced into transferring 
property. Subsection (9) enumerates the 
particular harms that must be threatened 
in order to constitute theft of property or 
services. At least some restriction on the 
meaning of "threat" in this context is de- 
sirable since to prohibit the obtaining of 
property or services by a threat of any 
type would criminalize a good many of the 
bargaining techniques ordinarily toler- 
ated in a commercial context. On the other 
hand, to limit the definition to threats of 
unlawful acts would not reach the actor 
who demanded payment for doing what he 
was free to do or already obligated to do. 
See, M.P.C. § 206.3, Comment at 75 (Tent. 
Draft No. 2, 1954). 

The introductory clause to subsection 
(9) indicates that a threat may be ex- 
pressed or may be implied from the con- 
duct of the actor. It also clearly encom- 
passes oral communications, thus closing 
a sizeable loophole in the earlier statute, 
which punished only written threats. See 
former law previously codified as Ark. 
Stat. Ann. § 41-4002 (Repl. 1964). 

Threats of the type listed in subsections 
(9)(A)(i)-(iii) were specifically included in 
the prior offense of blackmail. See, former 
law previously codified as § 41-4002, su- 
pra ("threatening to accuse any person of 
a crime, or to do any injury to the person 
or property of another"). Obtaining prop- 
erty by threatening injury to a person is 
closely related to the offense robbery as 
defined in Chapter 12. The distinction 
between the two offenses is that robbery 
requires the threat of immediate physical 
force. Preservation of this distinction is 
important since robbery, under most cir- 
cumstances, is punished more severely 
than theft of property by threat. 

Subsection (9)(A)(iv)-(v) cover threats to 
defame. By expressly including such 
threats, the Code avoids strained efforts 
to construe a defamatory statement as an 
accusation of a crime within the scope of 
subsection (9)(A)(i). The fact that the actor 
would have a defense to a civil action for 
defamation because the statement is true 
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or privileged does not affect the criminal- 
ity of his conduct in this context. Although 
the state cannot constitutionally restrict 
the right of the actor to speak under these 
circumstances, it can certainly penalize 
him for demanding money for forbearing 
to speak. 

Subsection (9)(A)(vi) applies to the pub- 
lic servant who uses his position as lever- 
age to extract money or other property. 
Under pre-existing law such conduct con- 
stituted extortion. See, Ark. Stat. Ann. 
§§ 12-1738, 1739 (Repl. 1968). There is 
some overlap between theft by threaten- 
ing to take or withhold official action and 
the offense of public servant bribery (§ 5- 
52-103) and soliciting unlawful compensa- 
tion (§ 5-52-104). Subsection (9), and by 
reference the offenses of theft of property 
(§ 5-36-103) and theft of services (§ 5-36- 
104), applies only if the element of intim- 
idation is present. 

The threat to provide or withhold testi- 
mony described in subsection (9)(A)(vii) is 
likewise closely related to witness bribery 
(§ 5-53-108). Again the distinguishing 
characteristic is that a threat implies an 
element of intimidation. 

Subsection (9)(A)(viii), dealing with the 
threat of various forms of collective action, 
is careful to exclude the legitimate bar- 
gaining sanctions available to a union or 
other interest group. It applies only when 
the actor uses the threat of collective 
action for personal gain rather than for 
the benefit of the group for whom he acts. 
An example of proscribed conduct is the 
union leader who threatens to call a strike 
unless he receives a private payoff. 

Since it is impossible to draft an ex- 
haustive list of the types of coercion that 
should constitute a threat, subsection 
(9)(A)(ix) sets out a catchall provision that 
encompasses threats to engage in conduct 
that will not independently benefit the 
actor but are designed solely to induce 
another to part with money or property. 
The Model Penal Code lists the following 
examples of situations falling within these 
criteria that would not constitute a threat 
under the other paragraphs of subsection 
(9): 

"(a) the foreman in a manufacturing 
plant requires the workers to pay him a 
percentage of their wages on pain of dis- 
missal or other employment discrimina- 
tion; (b) a close friend of the purchasing 
agent of a great corporation obtains 



money from an important supplier by 
threatening to influence the purchasing 
agent to divert his business elsewhere; (c) 
a professor obtains property from a stu- 
dent by threatening to give him a failing 
grade." M.RC. § 206.3, Comment at 79 
(Tent. Draft No. 2, 1954). 

The final paragraph, subsection (9)(B), 
qualifies the definition of threat so as to 
exclude various types of coercive conduct 
to bring about a transfer of money or other 
property to which the actor in good faith 
believes he is lawfully entitled. 

Value: 

As was generally true of the former 
offense of larceny, the primary grading 
criterion of this chapter is the value of the 
property or services stolen. Section 5-37- 
101(8), which is patterned after Vera. Tex. 
Code Ann. § 32.02 (Repl. 1974), is de- 
signed to supplement former law by estab- 
lishing standards facilitating the valua- 
tion of property and services. 

For most forms of property likely to be 
the object of theft, the only logical valua- 
tion standard is "market value." There- 
fore, it is not surprising to discover that 
most cases dealing with the issue speak in 
terms of "market value." See, e.g., John- 
son v. State, 255 Ark. 33, 498 S.W.2d 651 
(1973); .Rogers v. State, 248 Ark. 696, 453 
S.W.2d 393 (1970); Hammond v. State, 
232 Ark. 692, 340 S.W.2d 280 (1960). 

Looking to market price is also the most 
obvious way to determine the value of 
services. The necessity for such a determi- 
nation has not heretofore arisen in Arkan- 
sas since the scattered and narrowly 
drawn statutes that previously covered 
theft of services did not draw distinctions 
based on value. See prior law formerly 
codified as Ark. Stat. Ann. §§ 41-1908 et 
seq., 41-2905, 41-4236 (Repl. 1964). 

Occasionally, stolen property has no 
readily ascertainable market value. In 
such cases, several alternative standards 
could be used to arrive at the value of the 
property — e.g., the benefit derived by the 
thief, the property's original cost to the 
owner, or the cost to the owner of replac- 
ing the property. Subsection (ll)(A)(ii) 
adopts the latter test since it is logically 
the owner's present interest in the prop- 
erty that the law seeks to protect. The 
Supreme Court opted for one of the former 
valuations in one of the few cases in which 
the issue has arisen. In Cowan v. State, 
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171 Ark. 1018, 287 S.W. 201 (1926), a 
defendant charged with stealing license 
plates argued that the value of the plates 
was $1, the cost to the owner of replacing 
them. The court upheld a grand larceny 
conviction after finding that the value of 
the plates was $16, their cost to the owner 
and the price defendant would have had- to 
pay to legally obtain them. 

There was earlier statutory authority 
as to valuation of written instruments 
alleged to have been stolen. See former 
law previously found at Ark. Stat. Ann. 
§ 41-3906 (Repl. 1964). This statute was 
construed only infrequently, but the cases 
indicate that, insofar as subsection (ll)'s 



definition of value addresses written in- 
struments, the Code formulation follows 
pre-existing Arkansas law. See, Pierce v. 
State, 248 Ark. 204, 451 S.W.2d 219 (1970) 
(question of value of stolen, forged, and 
cashed money orders is question for jury); 
and Gazaway v. State, 215 Ark. 921, 224 
S.W. 2d 28 (1949) (held that value of 
promissory note is its face value, irrespec- 
tive of insolvency of debtor). 

The alternative valuation for written 
instruments other than evidence of a debt 
is directed at other valuable documents 
such as manuscripts, maps, computer pro- 
grams, etc. 



1988 Supplementary Commentary to § 5-36-101 



Amendments 

Act 934 of 1987 added the language 
found at subsection (iv) of (11)(A). The 
amendment permits a subjective assess- 
ment of "value." The language of the 
definition is incorporated in § 5-36- 
103(b)(4)(B). 

The Court will almost certainly inter- 
pret subsection (ll)(A)(iv) as applicable 
only in § 5-36-103(b)(4)(B) cases. Permit- 
ting property to be valued along subjective 
lines under other subsections (e.g. § 5-36- 
106 (theft by receiving)) at the whim of 
victims would produce chaos. A subjective 
valuation system would give rise to 
unpredictability from the standpoint of 
defendants. Theft of an item of little value 
to the thief — for example, a purse con- 
taining a handwritten letter from a de- 
ceased spouse or child and having incal- 
culable value to the owner — might result 
in a class B felony liability, since grading 
of thefts is geared to the detriment to the 
owner, not the benefit to the thief. 

How it is to be determined that an item 
has "no market value or replacement cost" 
is not disclosed. Evidently, this language 
was intended to cover situations where 
the market value of an item is zero, 
though the item is valuable to the owner, 
in addition to circumstances in which it is 
impossible to arrive at a market value. 

Article, Copy, Trade Secret 

There have been no significant develop- 
ments regarding the definitions of these 
terms since the enactment of the Code. 

Deception 
The next to last sentence of the defini- 



tion of "deception" precludes any infer- 
ences of deception based solely on the 
failure to perform a promise. At least 
three Court of Appeals decisions involve 
the application of the sentence. In Wiley v. 
State, 268 Ark. 552, 594 S.W.2d 57 (Ct. 
App. 1980), the defendant obtained lum- 
ber and other building materials from a 
supplier based on the representation that 
he intended to use the materials to con- 
struct a house on property inherited from 
his grandfather. The defendant did not 
pay for the materials and did not use them 
to construct a house. Although the prose- 
cution contended that the defendant had 
sold the materials, the evidence failed to 
indicate the disposition of the materials. 
The Court of Appeals invoked (3)(B) and 
held that the mere failure to perform the 
promised act did not create an inference of 
deception. It noted that had the prosecu- 
tion shown that the defendant sold the 
materials the conviction would have been 
sustained. 

Cates v. State, 267 Ark. 726, 589 S.W.2d 
598 (Ct. App. 1979) presented the familiar 
factual pattern of the contractor who con- 
verts funds received from a homeowner to 
his own use rather than using them to pay 
materialmen and laborers, and to dis- 
charge liens. The Court of Appeals re- 
versed the conviction since the only evi- 
dence to support the trial court's 
conclusion that the contractor did not in- 
tend to discharge the liens when he re- 
ceived the funds was his subsequent fail- 
ure to pay off the liens. The result is 
consistent with numerous pre-Code deci- 
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sions holding that a contractor is not crim- 
inally liable for failure to discharge liens 
absent a showing of fraud. 

The final case involving the 
penultimate sentence in the definition of 
deception is the most troublesome. In 
Hixson v. State, 266 Ark. 778, 587 S.W.2d 
70 (Ct. App. 1979), cert denied, 444 U.S. 
1079 (1980), the defendant was convicted 
of theft by deception based on evidence 
that he had obtained money from the 
members of certain churches by promising 
to photograph the individual church mem- 
bers and deliver the photographs to the 
individual members and a membership 
directory to the churches. In spite of evi- 
dence that the defendant delivered most 
of the photographs to individual church 
members and made an "effort" to deliver 
the directories to the churches, a majority 
of the court found the evidence sufficient 
to sustain a conviction: 

The evidence is crystal clear that the 
representations and promises made 
by appellant to deliver the church 
directories, which was an intricate 
part of the entire project and was the 
sole motivating factor that induced 
the churches and the membership to 
participate in the project, were false 
as a matter of fact and as to the value 
of the articles that the churches and 
members were to receive in return for 
delivering their monies to the appel- 
lant. Moreover, it is plain from this 
record that appellant had no experi- 
ence or expertise in photography or in 
the compilation of church directories; 
and that at the time that appellant 
made the promises to deliver the di- 
rectories, appellant did not possess 
the facilities to print a directory, nor 
had he made arrangements with any 
other firm or source for the prepara- 
tion of the directories. The evidence 
establishes clearly that the appellant 
made use of the funds received for 
purposes other than for what was 
promised by appellant. 

266 Ark. at 786, 587 S.W.2d at 74. The 
defendant was charged with theft from 
the membership of only three churches, 
but evidence was introduced of similar 
experiences by the membership of thir- 
teen other churches. The court may have 
been influenced on the issue of intent by 
this evidence. The dissent argued that the 
only substantial evidence of deception was 
the defendant's failure to perform a prom- 



ise, a circumstance that was not sufficient 
in itself to show deception. After his peti- 
tion for certiorari was denied, the defen- 
dant sought review by writ of habeas 
corpus in the federal courts. In Hixon v. 
Housewright, 642 F.2d 243 (8th Cir. 1981). 
The Eighth Circuit concluded that: 

Based on his history of having never 
delivered the directories and having 
never paid anyone to print them, 
which was essential to perform appel- 
lant's promise, it would be reasonable 
for a rational trier of fact to conclude 
that appellant never intended to per- 
form and could not have reasonably 
believed he would perform. 

642 F.2d 245. 

Deprive 

According to the original commentary to 
§ 5-36-101, the definition of "deprive" set 
out in subsection (4)(C) is designed to 
reach situations where a person tempo- 
rarily takes money or other property, 
which he then uses under circumstances 
that subject it to a substantial risk of loss. 
An example, according to the commentary, 
would be the bookkeeper who borrows 
funds to make a bet on a "sure thing." The 
availability of an "I only borrowed it" 
defense is unclear as a result of language 
of the Court of Appeals in Bongfeldt v. 
State, 6 Ark. App. 102, 639 S.W.2d 70 
(1982). In concluding that a defendant 
charged with burglary was entitled to an 
instruction on the lesser included offense 
of criminal trespass, the Court stated: 

Where one takes the property of an- 
other without his permission but with 
the present intention of returning it 
or of paying the owner for it later, he 
is not guilty of theft .... Of course 
this rule is restricted to the borrowing 
of such items as are readily replace- 
able by a person who has the power to 
restore or replace them. 6 Ark. App. at 
107, 639 S.W.2d at 73. 

The defendant's contention in Bongfeldt 
was that he intended to pay for the prop- 
erty taken (gasoline) at the time of the 
taking. Although the Court did not pur- 
port to be construing the definition of 
"deprive," the quoted language may be 
cited in the future as judicial gloss on the 
definition that does appear in subsection 
(4). 
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Obtain 

There has been no significant develop- 
ments regarding the definition of this 
term since the enactment of the Code. 

Property 

There has been no significant develop- 
ments regarding the definition of this 
term since the enactment of the Code. 

Property of Another Person 

There has been no significant develop- 
ments regarding the definition of this 
term since the enactment of the Code. 

Services 

There has been no significant develop- 
ments regarding the definition of this 
term since the enactment of the Code. 

Threat 

There has been no significant develop- 
ments regarding the definition of this 
term as related to theft offenses since the 
enactment of the Code. 

Value 

A surprising number of cases handed 
down since the enactment of the Code 
have addressed the proof necessary to 
show the value of stolen property. Since 
the primary criterion for grading pre-Code 
theft offenses was likewise the value of 
the property taken, proof of value prob- 
lems are not new. 

The rules regarding proof of value that 
seem to be emerging from the opinions 
issued since 1976 are as follows. Clearly, 
the preferred method of showing value is 
by expert testimony. Terry v. State, 271 
Ark. 715, 610 S.W.2d 272 (Ct. App. 1981). 
If expert testimony is not available, the 
State may rely upon testimony by the 
owner as to the purchase price of the 
property provided the date of purchase is 
not too remote. Jones v. State, 6 Ark. App. 
7, 636 S.W.2d 880 (1982) (price paid for 
rings seven and ten years before theft not 
too remote); Terry v. State, supra; Tillman 
v. State, 271 Ark. 552, 609 S.W.2d 340 
(1980); Riley v. State, 267 Ark. 916, 593 
S.W.2d 45 (Ct. App. 1979) (price paid for 
lawnmower some four years before theft 
too remote); Cannon v. State, 265 Ark. 
270, 578 S.W.2d 20 (1979) (testimony of 
owner that she paid $148 for automobile 
in 1966 insufficient to support finding that 
automobile was valued in excess of $100 
in 1978). Although the defendant's testi- 
mony is not always available, the state 



may also rely on it to establish the price 
he paid for stolen property. Morrow v. 
State, 271 Ark. 806, 610 S.W.2d 878, cert, 
denied, 454 U.S. 819 (1981). A finding of 
value may be based on the owner's opinion 
as to the value. Ply v. State, 270 Ark. 554, 
606 S.W.2d 556 (1980) (owner's opinion of 
value of coin collection based on receipts, 
cancelled checks, and reading books, mag- 
azines, and digests); Watson v. State, 271 
Ark. 661, 609 S.W.2d 673 (Ct. App. 1980) 
(basis of owner's opinion not stated); 
Bailey v. State, 266 Ark. 200, 583 S.W.2d 
15 (1979) (owner's opinion as to value of 
hubcaps based on cost of replacing two 
hubcaps on same automobile about one 
year prior to theft). But the owner's opin- 
ion will not be sufficient when based on an 
appraisal by a third party who is not 
called to testify. Hughes v. State, 3 Ark. 
App. 275, 625 S.W.2d 547 (1981). Also 
insufficient is testimony based on price 
tags attached to the stolen property. Lee v. 
State, 264 Ark. 384, 571 S.W.2d 603 
(1978). But see Boone v. State, 264 Ark. 
169, 568 S.W.2d 229 (1978) (conviction 
affirmed where no objection made to wit- 
ness reciting value of property as reflected 
on attached price tag). These cases sug- 
gest that defense counsel would be well 
advised to probe the basis for any opinion 
testimony as to the value, particularly 
that offered by the owner of the property. 

The dissenting opinion in Hixson v. 
State, supra, raised an interesting valua- 
tion question. As explained above, the 
defendant in Hixson entered into con- 
tracts with churches to take photographs 
of their membership. In return for the 
churches' assistance in soliciting their 
membership to purchase photographs, the 
defendant agreed to supply photographic 
directories to the churches free of charge. 
The dissent argued that the value appli- 
cable for grading purposes was not the 
total amount of money received by the 
defendant but the value of the services 
performed by the churches in getting their 
membership together for photographic 
sessions. Alternatively, the dissent argued 
that the amount of money received by the 
defendant should have been offset by the 
value of any photographs which the defen- 
dant did actually provide to the member- 
ship. Although not cited by the dissent, 
the last sentence of the definition of value 
supports the latter argument. 

See AMCI 2201. 
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Original Commentary to § 5-36-102 



One of the major reforms of this chapter 
is the merging of all crimes dealing with 
the wrongful acquisition of property or 
services into a single, comprehensive of- 
fense. It is hoped that making theft a 
single offense, regardless of the manner in 
which it occurs, will reduce the needless 
wrangling at both trial and appellate lev- 
els over whether particular conduct that 
is obviously criminal constitutes one of- 
fense rather than another. 

Denominating all larcenous conduct de- 
fined by this chapter as one offense has 
two procedural consequences. One is that 
an indictment or information need only 
charge the defendant with "theft" and 
specify additional information, such as 
the subject matter and victim of the theft, 
sufficient to fairly apprise the defendant 
of the case against him. The prosecutor 
need not commit himself to a particular 
manner of theft, as was often the case 
under prior law where he had to elect to 
proceed under a specific statute. Thus the 
defendant cannot escape conviction of one 
offense by proving he is actually guilty of 
another, a danger that the legislature pre- 
viously recognized to a limited degree in 
the area of theft. See, former law previ- 
ously found at Ark. Stat. Ann. § 41-1903 
(Repl. 1964) (Defendant may be convicted 
of larceny on indictment for obtaining 
property by false pretense or false token). 
The prejudice or surprise, if any, occa- 
sioned by a change in the state's theory of 
the case can always be corrected by grant- 
ing defendant a continuance. 

The second procedural consequence of 
denominating the conduct in this chapter 
a single offense is that the wrongful ap- 
propriation of particular property consti- 
tutes only one offense even though the 
defendant's conduct may fall within more 
than one section. This is especially impor- 
tant since the applicability of the respec- 
tive sections has intentionally been made 
overlapping to ensure comprehensive cov- 
erage. For example, the person who know- 
ingly sells stolen property violates § 5-36- 
103 ("makes an unauthorized transfer of 
an interest in the property of another with 
intent to deprive the owner thereof") and 
§ 5-36-106 ("disposes of stolen property of 



another person, knowing that it was sto- 
len"). It would be a perversion of justice to 
convict him of two offenses for such con- 
duct. 

Subsection (b) restates the essence of 
the shoplifting presumption that formerly 
appeared as Ark. Stat. Ann. § 41-3942 
(Supp. 1973). The earlier statute con- 
tained an additional refinement. After set- 
ting out the presumption stated in subsec- 
tion (b), § 41-3942 went on to provide that 
"the finding of such unpurchased goods or 
merchandise concealed upon the person 
. . . shall be prima facie evidence of will- 
ful concealment." All the additional lan- 
guage did was allow the state to prove 
willful concealment by showing actual 
concealment, a result the court would 
probably reach even in the absence of such 
language. Any possible procedural benefit 
it conferred on the state could not possibly 
compensate for the confusion it engen- 
dered in the minds of courts and juries. 
See, e.g., Safeway Stores, Inc. u. Gross, 
206 Ark. 205, 398 S.W. 2d 669 (1966) 
(reversing judgment due to misleading 
instruction based on § 41-3942). 

It should also be observed that in accor- 
dance with the general principles dis- 
cussed in the Commentary to subsection 
(a), supra, there is no longer a separate 
offense denominated "shoplifting." Com- 
pare prior law formerly codified as Ark. 
Stat. Ann. § 41-3939 (Repl. 1964). Such 
conduct is now treated as merely another 
form of theft. Accordingly, the language of 
the presumption is congruent with § 5- 
36-103 (theft of property). See, § 5-36- 
103(a)(1): "knowingly takes . . . the prop- 
erty of another person with intent to 
deprive the owner thereof." 

Subsection (c) permits the state to total 
for purposes of grading the value of all 
property stolen pursuant to one scheme or 
course of conduct. For example, the con 
artist who swindles twenty people out of 
$50 each is not permitted to escape felony 
liability because no single theft exceeds 
$100. Likewise, the embezzler who regu- 
larly speculates a small amount over a 
period of time is judged in the light of his 
total defalcation. 
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1988 Supplementary Commentary to § 5-36-102 



Consolidation of Theft Offenses 

The original commentary to this section 
expressed the hope that consolidation of 
all crimes involving theft into a single 
offense, regardless of the manner in which 
the theft occurred, would eliminate Wran- 
gling over whether conduct that was obvi- 
ously criminal constituted one offense 
rather than another. This hope seems to 
have been fulfilled in the cases arising to 
date under the chapter on theft. In State v. 
Reeves, 264 Ark. 622, 574 S.W.2d 647 
(1978), cert denied, 441 U.S. 964 (1979), 
the Supreme Court recognized the consol- 
idation of the former offenses of receiving 
stolen goods [Ark. Stat. Ann. § 41-3934 
(Repl. 1964)] and possession of stolen 
goods [Ark. Stat. Ann. § 41-3938 (Repl. 
1964)] into the offense of theft. See, also, 
Smith u. State, 264 Ark. 874, 575 S.W.2d 
677 (1979). The second sentence of § 5-36- 
102(a), which permits conviction of theft 
upon evidence that a theft was committed 
in any manner that would be theft under 
the chapter regardless of the manner 
specified in the indictment or information, 
was considered in Prokos v. State, 266 
Ark. 50, 582 S.W.2d 36 (1979). The defen- 
dant allegedly failed to deliver certain 
chemicals and other materials after hav- 
ing sold the victim an exclusive chemical 
products distributorship for the sum of 
$15,000. The information charged the de- 
fendant with theft by taking unauthorized 
control over property with a value in ex- 
cess of $10,000. After the prosecution 
rested its case, the defense moved for a 
directed verdict on the grounds that no 
evidence had been introduced to show 
that the defendant had taken property in 
the manner charged in the information. 
The trial judge agreed that the evidence 
did not demonstrate a theft by unautho- 
rized taking, but allowed the prosecutor to 
amend the charge to allege theft by decep- 
tion. On appeal the Supreme Court agreed 
that it was not error to permit the State to 
amend the charge after resting its case. It 
held, however, that the Court should have 
granted a continuance under the circum- 
stances since the change in the charge 
was of sufficient significance to possibly 
prejudice the conduct of the defense. The 
record reflected full compliance by the 
prosecution with all defense motions for 



discovery, but the Court refused to vali- 
date the procedure of the trial court on 
this ground since the record did not show 
that the nature and extent of discovery 
were sufficient to apprise the defendant 
that he was charged with theft by decep- 
tion rather than theft by unauthorized 
taking. 

Not so fortunate was the defendant in 
Martin v. State, 272 Ark. 376, 614 S.W.2d 
512 (1981). The information charged him 
with theft of property from A. Tenenbaum 
Company, Inc. The evidence showed that 
he had cashed counterfeit checks drawn 
on A. Tenenbaum Company, Inc., and that 
the bank which had cashed the checks 
recredited the account of A. Tenenbaum 
Company, Inc. on discovering the forger- 
ies. The defendant argued that the infor- 
mation was defective since the property 
allegedly taken was not that of A. 
Tenenbaum Company, Inc. The Supreme 
Court had little trouble concluding that 
the variation between the information 
and the proof went only to the manner in 
which the theft was committed and that 
the defendant was not prejudiced by lack 
of notice. 

In Tate v. State, 269 Ark. 687, 600 
S.W.2d 915 (Ct. App. 1980) the defendant 
was alleged to have received payroll over- 
payments totaling $430.00 resulting from 
changes in payroll time slips by persons 
unknown. He was originally charged with 
theft of property in violation of § 5-36- 
103. At the close of evidence, and over the 
objection of the defendant, the court in- 
structed the jury that if it had a reason- 
able doubt as to the defendant's guilt of 
theft of property by taking unauthorized 
control under § 5-36-103, it could con- 
sider whether he was guilty of theft of 
property delivered by mistake under § 5- 
36-105. The Court of Appeals reversed the 
conviction on the grounds that § 5-36-103 
and § 5-36-105 defined separate offenses 
with distinct elements. Although the fact 
situation seems tailor made for applica- 
tion of § 5-36-102, there is no mention of 
the section in the opinion. A better line of 
reasoning would have been to hold that a 
charge of theft of property by unautho- 
rized taking can be supported by evidence 
of theft of property received by mistake. 
The court should then have considered 
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whether changing the gift of the offense 
after the conclusion of testimony was prej- 
udicial to the defendant. Compare the 
Supreme Court opinion in Prokos v. State, 
discussed above. 

Shoplifting Presumption 

The shoplifting presumption set out in 
§ 5-36-102 has been incorporated into 
§ 5-36-116, which establishes a defense to 
a civil action against a law enforcement 
officer or merchant who detains for a rea- 
sonable time and in a reasonable manner 
a person engaging in conduct that gives 
rise to the presumption. The Supreme 
Court has held that the statutory pre- 
sumption created by § 5-36- 102(b) justi- 
fies submission of the question of intent to 
the jury only if a reasonable juror could on 
the evidence as a whole find the requisite 
intent beyond a reasonable doubt. Smith 
v. State, supra (conviction set aside when 



defendant who had concealed a pack of 
cigarettes on her person in a supermarket 
placed cigarettes in shopping cart of a 
companion before being accused of trying 
to take the cigarettes.) Smith v. State, 
supra, as well as Jarrett v. State, 265 Ark. 
662, 580 S.W.2d 460 (1979), make it clear 
that the prosecution need not rely on the 
shoplifting presumption to show an intent 
to deprive the owner of property and that 
any evidence from which such an intent 
may be inferred will be sufficient to sup- 
port a conviction of theft of property. 
See AMCI 2203 to 2203-P. 

Amount of Theft 

Cases addressing the value of property 
involved in a theft are discussed in the 
supplementary commentary to § 5-36- 
101. 

See AMCI 2201. 



Original Commentary to § 5-36-103 



This section consolidates the inordinate 
number of offenses dealing with the un- 
lawful acquisition of property. Although 
the section was suggested by provisions in 
several recently revised criminal codes, its 
final form approximates § 1732 of the 
Proposed New Federal Criminal Code 
(1971). 

Theft of property, as defined in this 
section, consists of the wrongful appropri- 
ation of the property of another with the 
purpose to deprive the owner thereof. 
Wrongful appropriation occurs when the 
actor (1) takes or exercises unauthorized 
control over the property; (2) makes an 
unauthorized transfer of an interest in the 
property; (3) obtains the property by de- 
ception; or (4) obtains the property by 
threat. 

"Takes unauthorized control" replaces 
the confusing variety of terms used to 
describe the many offenses under former 
law that fell under the general heading of 
larceny — e.g., stealing, carrying away, 
leading away, riding away, driving away, 
removing away. 

"Exercises unauthorized control" is di- 
rected at the bailee who lawfully takes 
control of the property, but subsequently 
appropriates it to his own use. Use of the 
phrase obviates any need for a statute 
defining embezzlement as an offense dis- 
tinct from other types of theft. See, prior 



law formerly codified as Ark. Stat. Ann. 
§§ 41-3920 (use of public funds by public 
officers); 41-3921 (borrowing public 
funds); 41-3925 (executors, administra- 
tors, and guardians embezzling or con- 
verting); 41-3927 (clerks, apprentices, ser- 
vants, employees, agents or attorneys — 
embezzling); 41-3928 (embezzlement of 
unissued or undelivered funds); 41-3929 
(bailees — embezzlement) (Repl. 1964). 
"Exercises unauthorized control" must be 
read in conjunction with "purpose of de- 
priving the owner thereof." A deviation 
from the terms of a bailment is theft only 
if done with the requisite purpose to de- 
prive the bailor. The term "unauthorized 
control" precludes conviction of the person 
who assumes or exercises control with the 
owner's consent. The degree of control 
sufficient to constitute the offense will 
vary depending on the nature of the prop- 
erty and the usual means of exerting 
control over such property. In particular, 
the Code eliminates undue emphasis on 
common law concepts such as "caption" 
and "asportation." See, e.g., Rogers v. 
State, 250 Ark. 68, 464 S.W. 2d 56 (1970). 
As stated in the Model Penal Code com- 
mentary, " '[C]aption,' in the sense of un- 
disputed physical control, and 'asporta- 
tion,' i.e., removal of the object from its 
former location, are not requisites of ap- 
propriation. These are but circumstances 
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to be considered along with all others 
relevant to the ultimate issue whether the 
behavior of the actor constituted a nega- 
tion or usurpation of the owner's domin- 
ion/' M.RC. § 206.1, Comment at 65 (Tent 
Draft No. 1, 1953). 

The inclusion in the definition of the 
offense of "makes an unauthorized trans- 
fer of an interest in property" is designed 
to reach the actor who sells property he 
does not own. Obviously, in a great many 
cases, the person who makes an unautho- 
rized transfer will also take or exercise 
unauthorized control over the property 
first. However, it is conceivable that a 
person could fraudulently convey property 
without ever assuming control. See, e.g., 
Ridgel v. State, 110 Ark. 606, 162 S.W. 773 
(1914), where the court reversed a larceny 
conviction based on the unauthorized sale 
of a cow because defendant did not himself 
"asport" the animal. As elsewhere in this 
section, technical distinctions as to 
whether the actor is lawfully in possession 
of the property he sells are irrelevant. 
Thus the language applies to the actor 
who sells property entrusted to his care as 
well as the actor who sells the property of 
the stranger. It should also be noted that 
the person who makes an unauthorized 
transfer of property in return for consid- 
eration may commit theft under subsec- 
tion (a)(1) as to the property he transfers 
and theft under (a)(2) as to the property 
he receives. 

The language "obtains the property of 
another by deception" is broad enough to 
cover most forms of conduct traditionally 
labelled false pretense. See, generally, 
earlier law previously codified as Ark. 
Stat. Ann., tit. 41, ch. 19 (Repl. 1964) 
(Supp. 1973); §§ 41-2351 to 2374 (Crim. 
Code 1976). The substantive scope of the 
language turns on the meaning of decep- 
tion. The term is defined in § 5-36-101, 
and its relation to the present concept of 
"false pretense" is explored in the com- 
mentary thereto. 

Obtaining property by threat was pre- 
viously punishable, under certain circum- 
stances, as blackmail or extortion. See 
prior law formerly codified as Ark. Stat. 
Ann. § 41-4002 (Repl. 1964). See, also, 
§ 12-1738 (Repl. 1968). The comprehen- 
sive scope of theft by threat can best be 
understood by examining the definition of 
threat in § 5-36-101 and the commentary 
thereto. 



Regardless of the fashion in which ap- 
propriation occurs, it must be accom- 
plished with "the purpose to deprive the 
owner thereof." Though this restates the 
common law larceny i*equirement that has 
long been followed in Arkansas, Fulton v. 
State, 13 Ark. 168 (1852), the definition of 
"deprive," as explained in the commentary 
to § 5-36-101, has been considerably ex- 
panded and is now satisfied by something 
less than permanent deprivation. The sec- 
tion also alters the traditional rule with 
respect to when the actor must form the 
intent to deprive. At common law and 
under former Arkansas authority the in- 
tent to deprive had to exist at the time of 
the taking. See, e.g., Gilcoat v. State, 155 
Ark. 455, 244 S.W. 723 (1922). A subse- 
quently formed intent to deprive the 
owner did not make larcenous an initially 
innocent taking. However, appropriation 
under the proposed offense can occur not 
only by taking unauthorized control but 
also by exercising unauthorized control or 
making an unauthorized transfer. There- 
fore, the actor whose initial acquisition of 
property is not theft because the purpose 
to deprive is absent nonetheless commits 
theft if he subsequently makes an unau- 
thorized transfer that is accompanied by 
the requisite purpose to deprive. 

The grading of the offense theft of prop- 
erty is based on several factors. As under 
old law, the primary consideration is the 
value of the property stolen. The tradi- 
tional distinction between grand and petit 
larceny has been raised from $35 to $100 
in recognition of the effects of inflation on 
property values since 1949, when the 
former amount was adopted. Felonious 
theft has been further divided into two 
categories. Providing higher penalties for 
thefts of property valued at more than 
$2,500, applied in conjunction with the 
aggregation of value provision in § 5-36- 
102(c), permits more severe treatment of 
the professional thief. Since theft by 
threat involves the additional element of 
intimidation of the victim, such thefts are 
made felonies regardless of the value of 
the property taken. Firearms and credit 
cards are also singled out for special treat- 
ment regardless of their value since such 
items almost inevitably end up in illicit 
channels where they are used to commit 
additional offenses. 

It should be noted that Act 360 of 1977 
amended § 5-36- 103(b) to reduce the 
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value grading criterion distinguishing 
class B from class C felonies from $10,000 
to $2,500. Also, subsection (b)(2)(C) was 
amended by addition of the language "val- 



ued at less than $2,500" in order to elim- 
inate the argument that theft of a firearm 
with a value in excess of $2,500 is none- 
theless a class C felony. 



1988 Supplementary Commentary to § 5-36-103 



Amendments 

Subsection (b)(4)(B) has been added. 
See commentary to § 5-36-101. 



Original Commentary to § 5-36-104 



Since, traditionally, only "property" 
could be the subject of larceny, the law 
was forced to develop new offenses to deal 
with the person who wrongfully secured 
the performance of services. As in most 
other jurisdictions, the approach in Ar- 
kansas was ad hoc and the resulting cov- 
erage fragmentary. Prior authority con- 
sisted of a number of offenses directed at 
the fraudulent obtaining of particular ser- 
vices. See, e.g., earlier authority formerly 
codified as Ark. Stat. Ann. §§ 41-1908 
(hotels, motels, resorts, eating places); 41- 
1910 (Repl. 1964) (hospital or sanitari- 
um); 41-1956 (Supp. 1973) (telecommuni- 
cations); 41-4236 (Repl. 1964) (electric 
power). See, also, § 41-3655 (Crim. Code 
1976) (natural gas), formerly codified as 
§ 41-2910 (Repl. 1964). 

The offense theft of services provides 
comprehensive coverage in this area. As 
defined in § 5-36-101, "services" includes 
virtually anything other than property 
that is normally provided in expectation of 
compensation. Section 5-36-104 also con- 
templates several methods of theft — i.e., 
by deception or threat, as those terms are 
defined in § 5-36-101, or by the expan- 
sively phrased alternative, "other means 
to avoid payment." Subsection (a)(2) is 



directed at a rarer method of theft — 
where the actor diverts services under his 
control to the benefit of himself or another. 
It would apply, for example, to a foreman 
who uses employees under his supervision 
on personal projects or a computer pro- 
grammer who steals computer time from 
his employer. 

Criminal liability attaches only if the 
actor obtains or diverts services "with 
purpose to defraud." Thus, he must have 
the wrongful intent to avoid payment at 
the time the services are performed. The 
person who in good faith accepts the ben- 
efit of services for which he plans to pay 
later cannot be convicted of theft even 
though he subsequently decides not to 
recompense the provider of the services. 

The presumption created by subsection 
(b) is similar to provisions appearing in 
earlier statutes. See prior authority for- 
merly found at Ark. Stat. Ann. §§ 41- 
1909, 1911 (Repl. 1964). 

In conformity with the propositions that 
all sections of this chapter define a single 
offense, subsection (c)(1), as amended by 
Act 360 of 1977, establishes a grading 
scheme which parallels that of § 5-36- 
103. 



1988 uSupplementary Commentary to § 5-36-104 



The only significant development re- 
garding this section since the enactment 
of the Code has been the increase of the 



line between felony and 
theft from $100 to $200. 
See AMCI 2204, 2204-R 



misdemeanor 



Original Commentary to § 5-36-105 



At common law, a person who found and 
retained lost property was guilty of lar- 
ceny if he knew or had reasonable means 
of ascertaining the identity of the owner of 



the property and, at the moment of tak- 
ing, he had the intent to deprive the owner 
thereof. The subsequent formation of a 
dishonest purpose would not retroactively 
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cause the initial appropriation to consti- 
tute larceny. See, 2 Wharton, Criminal 
Law § 459 (Anderson ed. 1957); M.RC. 
§ 206.5, Comment at 83 (Tent. Draft No. 2, 
1954). Prior to enactment of the Code, in 
the few cases in which the issue arose, 
Arkansas followed the common law rule. 
See Brewer v. State, 93 Ark. 479, 125 S.W. 
127 (1910); Penny v. State, 109 Ark/ 343, 
159 S.W. 1127 (1913). The problem with 
the traditional formulation is that deter- 
mination of an actor's state of mind at the 
time of the appropriation is in most cases 
a purely speculative exercise. As stated in 
the Comment to the Model Penal Code 
provision on which § 41-2205 is based: 
"The realistic objective in this area is not 
to prevent the initial appropriation but to 
compel subsequent acts to restore to the 
owner." M.RC. § 206.5, Comment at 84 
(Tent. Draft No. 2, 1954). Accordingly, the 
gist of the offense is now the failure to 
undertake reasonable efforts to restore 
the property to the rightful owner. A pur- 
pose to deprive is relevant only insofar as 
it must be the motivation for the failure to 
restore. Since the actor's state of mind at 
the time of the original taking is no longer 
the determinative factor, he could be con- 
victed on the basis of a subsequently 
formed fraudulent intent. Contrarywise, 
the person who initially takes a lost arti- 
cle with a larcenous intent is not guilty 
under this section if he later makes rea- 
sonable and timely efforts to return the 
article. 

The duty to undertake restoration ef- 
forts arises only if the actor assumes con- 
trol of the property and knows it to be lost. 
Therefore, the person who casually exam- 
ines a lost item without taking control, or 
who assumes control with the honest be- 
lief that the property is abandoned does 
not commit an offense. 

In applying the same principles to lost 
property and mislaid property, the section 
again departs from traditional doctrine. A 
distinction was drawn at common law 
between lost property, which had been 
unintentionally left in the place where 
found, and misplaced property which had 
been intentionally placed at the spot 
where found but then forgotten by the 
owner. Since mislaid property was 
deemed to be in the "constructive posses- 
sion" of the true owner, the finder who 
appropriated the property with the intent 
to deprive the owner committed larceny 
even if the actor did not know and could 



not reasonably ascertain the identity of 
the true owner. Furthermore, the property 
was still treated as in the constructive 
possession of the true owner, even after 
appropriation; therefore, the finder could 
be convicted of larceny on the basis of a 
subsequently formed fraudulent intent. 
See, M.RC. § 206.5, Comment at 84, 85 
(Tent. Draft No. 2, 1954); 2 Wharton, 
Criminal Law § 461 (Anderson ed. 1957). 
It was difficult for the finder of property as 
well as the court to determine whether 
property was lost or merely mislaid. More- 
over, the distinction between lost and mis- 
laid property was relevant only because of 
the artificial common law emphasis on 
who was in possession of property at the 
time of appropriation. Under the Code, 
"possession" is no longer a relevant factor 
in distinguishing various theft offenses. 
Accordingly, § 5-36-105 treats theft of 
mislaid property in the same fashion as 
theft of lost property. 

Section 5-36-105 also applies the rules 
discussed above to cases of mistaken de- 
livery, an area of law which was not sat- 
isfactorily addressed by previous Arkan- 
sas authority. The language used is broad 
enough to cover several situations — 
property delivered to the wrong person, an 
overpayment of property, or the uninten- 
tional transfer of property concealed in 
other property. If the error is attributable 
to the deception of the recipient, he is 
guilty of theft of property pursuant to 
§ 5-36-103. However, even if the recipient 
is in no way responsible for the mistake, 
he still commits an offense under this 
section if he discovers the mistake and, in 
order to appropriate the property to his 
own use, fails to take reasonable mea- 
sures to restore the property to its rightful 
owner. The section does not require the 
return of property delivered under a mis- 
take as to its value; therefore, it is not an 
offense to purchase an article at a bargain 
price even though the purchaser is aware 
that the seller is ignorant of the true value 
of what he sells. 

Theft of property lost, mislaid, or deliv- 
ered by mistake is graded less seriously 
than other forms of theft. As stated in the 
commentary to the analogous provision in 
the Proposed Michigan Code, the lesser 
punishment "acknowledges . . . the dif- 
ference in attitude and degree of danger- 
ousness between the individual who de- 
cides to take advantage of unexpected 
opportunity to capitalize on another's er- 
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ror or misfortune . . . and the one who 
deliberately preys on another's property." 



Michigan Revised Criminal Code § 3215, 
Commentary at 233 (Final Draft, 1967). 



1988 Supplementary Commentary to § 5-36-105 
See AMCI 2205, 2205-P. 

Original Commentary to § 5-36-106 



Although the offense of receiving stolen 
property probably has its origin in the 
difficulties at common law of convicting a 
"fence" of larceny or as an accessory 
thereto, contemporary statutes are usu- 
ally justified on two grounds. First, by 
drying up the market in stolen goods, the 
law discourages theft itself. Secondly, the 
person found in knowing possession of 
stolen items can be convicted without the 
necessity of proving whether he took the 
property himself or acquired it from the 
actual thief. There were formerly a num- 
ber of statutes that treated the receiver of 
stolen property in the same fashion as the 
thief. See, e.g., prior law formerly found at 
Ark. Stat. Ann. § 41-3934 (Repl. 1964) 
(receiving stolen goods); § 41-3937 (Repl. 
1964) (receiving stolen animals); § 41- 
3938 (Repl. 1964) (possession of stolen 
goods). 

Section 5-36-106 adopts a definition of 
"receiving" that is broad enough to include 
not only the possession of stolen property, 
but also constructive possession, the ac- 
quisition of bare title to the property, or 
the extension of credit secured by the 
property. 

The language "having good reason to 
believe it was stolen" is taken from § 129 
of the Proposed Oregon Code. It relaxes 
somewhat the state's burden of proof by 
using an objective rather than subjective 
test to ascertain whether the actor was 
aware that the property was stolen. The 
jury need not find that the actor actually 
knew that the property was stolen; it is 
sufficient that he was on notice of facts 
that would lead a reasonable person to 
entertain such a belief. Although the old 
statutes all spoke in terms of "knowing" 
conduct, the Supreme Court has stated: 



"Absolute knowledge that the goods have 
been stolen is not necessary; a belief on 
the part of the accused, caused by the 
facts and circumstances, may be enough." 
King v. State, 194 Ark. 157, 159, 106 
S.W.2d 582, 583 (1937) quoting Underhill, 
Criminal Evidence § 527 (4th ed.). 

Another change from prior law is elim- 
ination of a "purpose to deprive the owner 
thereof" as an element of the offense. This 
was done because inquiry into the actor's 
state of mind at the time he receives the 
property, beyond whether he knew the 
property to be stolen, is irrelevant and 
unnecessary. The only justification for 
knowingly purchasing stolen property is 
the intent of the purchaser to return the 
property to the rightful owner. This justi- 
fication is acknowledged in subsection (c), 
which provides the actor a defense under 
such circumstances. 

Subsection (c) creates a presumption 
that a person knows property is stolen in 
two situations. The first, when he is found 
in unexplained possession of recently sto- 
len property, restates earlier law. See, 
Bridges v. State, 176 Ark. 756, 9 S.W.2d 
240 (1928). The second is innovative. It 
arises when a person acquires property for 
a price he knows to be far below its value. 

Subsection (e), as amended by Act 360 of 
1977, adopts for grading purposes the 
diacritical monetary amounts of §§ 5-36- 
103, 104. Subsection (e)(2)(C) was also 
added by Act 360. It makes theft by receiv- 
ing a firearm at least a class C felony, 
regardless of the weapon's value. Such 
indiscriminate treatment of both credit 
cards and firearms is amply justified by 
the need to deter trafficking in such stolen 
property. 
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1988 Supplementary Commentary to § 5-36-106 



See AMCI 2206, 2206-P. 



Original Commentary to § 5-36-107 



Section 5-36-107 is essentially former 
Ark. Stat. Ann. § 41-3950 (Supp. 1973). 
Under old law, theft of a trade secret was 
denned so as to require an "intent to 
deprive or withhold from the owner 
thereof the control of a trade secret, or . . . 
an intent to appropriate a trade secret to 



[the actor's] own use or to the use of 
another." In view of the exceedingly broad 
definition of "deprive" in the first section 
of this chapter, the description of the spe- 
cific intent required to commit theft of a 
trade secret has been abbreviated and 
simplified. 



Original Commentary to § 5-36-108 



Singling out for special treatment the 
unauthorized use of vehicles, as distin- 
guished from the unauthorized use of 
other chattels, is justified by the inherent 
mobility of vehicles, the greater value of 
vehicles as compared with other chattels 
likely to be temporarily appropriated, and 
the increased likelihood of damage to the 
person or property of another should a 
vehicle come into the hands of an inexpe- 
rienced operator. Unauthorized use of a 
vehicle was previously punishable under 
former Ark. Stat. Ann. § 41-3919 (Repl. 
1964) (riding another's horse, mule, or 
vehicle). See, also, § 75-170 (Repl. 1957) 
(unlawful taking of vehicle); and § 75-194 
(Repl. 1957) (use of motor vehicle without 
owner's consent). 

The Code offense is not coextensive in 
scope with earlier law. For example, § 5- 
36-108 does not cover the use of a horse or 



mule without the owner's consent. This 
omission is based on the absence of the 
circumstances that distinguish vehicles 
from other chattels as well as recognition 
of the fact that horses and mules are no 
longer a common mode of transportation. 
An unauthorized use of a horse or mule, 
which substantially inconveniences the 
animal's owner, would nevertheless con- 
stitute criminal mischief in the second 
degree. See, § 5-38-204. 

The section is broader than former law 
insofar as it applies to the unauthorized 
use of a boat or aircraft. Pre-existing "joy- 
riding" statutes, §§ 75-170 and 75-194, do 
not proscribe such conduct due to the 
restrictive definitions of "vehicle" and 
"motor vehicle" in the Motor Vehicle Act. 
See, Ark. Stat. Ann. § 75-102(a) and (b); 
Weber v. State, 250 Ark. 566, 466 S.W.2d 
257 (1971). 



Original Commentary to § 5-37-101 



Section 5-37-101 provides definitions of 
terms central to Chapter 37's provisions. 

The definition of "coin machine," set out 
at § 5-37-101(1) is drawn from New York 
Penal Law § 175.50(1) and is phrased 
broadly enough to describe any device 
vending merchandise, currency, or ser- 
vices. 

Section 5-37-101(2), defining "credit 
card," is patterned after former law previ- 
ously codified as Ark. Stat. Ann. § 41- 
1965(b) (Supp. 1973). The definition in- 
cludes cards with which money can be 
obtained from automatic currency dis- 
pensing devices presently in use at many 
banks. 

The definition of "deception" appearing 



at subsection (3) is identical to that found 
at § 5-36-101(3) (Definitions — Theft). 
For an explanation as to the operation of 
the term, see the Commentary to § 5-36- 
101(3). 

"Enterprise" is given expansive defini- 
tion and embraces such things as 
churches, unions, and clubs as well as 
corporate or individual businesses, 
whether public or private. 

The definition of "financial institution" 
is modeled after M.P.C. § 223.0(2) and 
Vern. Tex. Code Ann. § 32.01(1) (Repl. 
1974) and originally ended with the 
phrase "or collective investment." This 
language was deleted by the House Judi- 
ciary Committee in order to exclude from 
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the ambit of § 5-37-206 (receiving depos- 
its in a failing financial institution) sales 
of securities or other tangible evidence of 
corporate indebtedness. Transactions in- 
volving such transfers will continue to be 
governed by Chapters 42 and 43 of Title 
12 of the Arkansas Code. 

The definition of "slug" is drawn from 
Proposed Kentucky Code § 1700(9) and 
Proposed Michigan Code § 4050(2). Al- 
though there was heretofore Arkansas 
statutory authority prohibiting manufac- 
ture and use of slugs, there was no statu- 
tory definition as such. See prior authority 
formerly codified as Ark. Stat. Ann. § 41- 
1912, 1913 (Repl. 1964). 



"Utter" is given its common meaning by 
subsection (7). The term includes at- 
tempted as well as successful delivery. 

For discussion of the term "value," see 
the Commentary to § 5-36-101(11). 

The definition of "written instrument" is 
patterned after Proposed Michigan Code 
§ 4001(a) and Proposed Kentucky Code 
§ 1700(1). Within its ambit are included 
such items as deeds, wills, negotiable in- 
struments, contracts, postage stamps, 
currency, securities, bonds, stocks, trade- 
marks, seals, tokens, and identification 
and credit cards. 



1988 Supplementary Commentary to § 5-37-101 



See AMCI 2301. 



Original Commentary to § 5-37-201 



Former Arkansas statutory authority 
on forgery was antiquated, the most re- 
cent legislation in old Chapter 20 of Title 
41 being an 1871 enactment (Ark. Stat. 
Ann. § 41-1815 (Repl. 1964)). The Code 
redefines forgery with simplicity and pre- 
cision, consolidating the numerous of- 
fenses under former law into a single 
offense and logically structuring forgery 
into differently graded degrees. 

It should be mentioned at the outset 
that although it might have been possible 
to have dealt with conduct previously de- 
nominated "forgery" as fraud, forgery was 
retained as a distinct offense "partly be- 
cause the concept is . . . embedded in 
statute and popular understanding . . . , 
and partly in recognition of the special 
effectiveness of forgery as a means of 
undermining public confidence in impor- 
tant symbols of commerce, and of perpe- 
trating large scale frauds." M.P.C. 
§ 223.1, Comment at 80 (Tent Draft No. 
11, 1960). 

Subsection (a) defines forgery of a writ- 
ten instrument. The gravamen of the of- 
fense is treatment of a written instrument 
so that as drawn, altered, etc., it appears 
to be the act of someone not authorizing 
that act. A forged document is to be dis- 
tinguished from a genuine one bearing 
false recitals on its face. See, State v. 
Adcox, 171 Ark. 510, 286 S.W. 880 (1926). 
Subsection (a) follows prior Arkansas law 



in making unauthorized conduct with a 
purpose to defraud the essential elements 
of the offense. See, Van Home v. State, 5 
Ark. 349 (1843); Rickman v. State, 135 
Ark. 298, 205 S.W. 711 (1918). No counter- 
part existed in former statutory law which 
merely prohibited "forgery," "tendering," 
"passing," or "uttering" coins (former 
§ 41-1801), public securities and war- 
rants (former § 41-1802), deeds, wills, 
bonds, promissory notes, etc. (former 
§ 41-1803), and the like. A purpose to 
defraud assumes an intent to prejudice 
the rights of a party other than the actor. 
Accordingly, the language "to the preju- 
dice of another man's right," so frequently 
appearing in the cases (see, Van Home 
and Rickman, supra ), is not included in 
subsection (a). 

Under old law forgery, uttering forged 
instruments, and possession of forged in- 
struments were separate offenses. See 
prior law formerly codified as Ark. Stat. 
Ann. §§ 41-1806, 41-1811 (Repl. 1964); 
Rice v. State, 241 Ark. 570, 408 S.W2d 902 
(1966); and Keese v. State, 223 Ark. 261, 
265 S.W2d 542 (1954). The Code defines 
forgery in terms of "uttering" and "posses- 
sion" and, as a consequence, separate con- 
victions for each kind of conduct with 
respect to the same instrument are not 
authorized. This changes Arkansas law, 
but not unreasonably so. If forgery and 
possession of forged instruments are 
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viewed as preparatory offenses consum- 
mated by uttering, there appears to be no 
more justification for permitting multiple 
convictions for forgery, possession, and 
uttering of the same instrument than for 
allowing conviction for an attempt to com- 
mit a crime and the consummated crime. 
Subsection (b), denning forgery in the 
first degree, singles out for special treat- 
ment the forgery of easily negotiated in- 
struments typically drawn on issuers with 
impeccable financial reputations. Because 
such instruments are readily accepted at 



face value, their forgery is more difficult 
and usually requires careful planning and 
sophisticated equipment. Prior law also 
imposed stronger sanctions for forging in- 
struments of this type. See prior law for- 
merly found at Ark. Stat. Ann. §§ 41- 
1801, 41-1817 (Repl. 1964). 

Subsection (c) defines forgery in the 
second degree and is concerned with forg- 
ery of deeds, wills, contracts, commercial 
instruments, credit cards, and documents 
purporting to be filable with or issued 
from a public office. 



1988 Supplementary Commentary to § 5-37-201 



Sufficiency of Evidence 

In Mayes v. State, 264 Ark. 283, 571 
S.W.2d 420 (1978), the Court, adverting to 
the original commentary and noting that 
"this statute brings our law into harmony 
with case law on the subject in other 
jurisdictions," Id. at 293, 571 S.W.2d at 
426, pointed out that under the Code the 
crime of forgery is much broader than 
under former law. It now includes not only 
forgery but also uttering and possession of 
a forged instrument. Accordingly, the 
Court concluded that the evidence sup- 
ported a conviction of forgery committed 
by "uttering" and possession of a forged 
instrument. Id. at 289-91, 571 S.W.2d at 
424. See §§ 5-37-101(7), 5-37-101(9), 
5-37-201(a), (c). The Court also found that 
the term "written instrument" (§ 5-37- 
101(9)) was not limited in meaning to "any 
paper, document, or other material con- 
taining written or printed matter or its 
equivalent. . . ," but was expanded by 
the remaining language of its definition. 

In Mayes, appellant was found to have 
delivered an unsigned check made pay- 
able to "Phillip Watson" and endorsed in 
this name to West Department Stores in 
an attempt to purchase merchandise. 
There was apparently no evidence pre- 
sented on who endorsed the check. The 
Court, in affirming the conviction of forg- 
ery, relied heavily on the proof that appel- 
lant Mayes was not Phillip Watson and 
that he left the store without the check 
being honored or returned to him. The 
Court found that appellant committed 
forgery by "uttering" an instrument pur- 
porting to be the act of a person — here, a 
fictitious person — who did not authorize 
the act. Id. at 290, 571 S.W.2d at 424-25. 



Subsequently, in Askew v. State, 280 
Ark. 304, 657 S.W.2d 540 (1983), the 
Court reversed the conviction of appellant 
on grounds that the State had simply not 
shown that he had forged a check or 
uttered a forged instrument. Appellant 
was convicted upon proof that, represent- 
ing himself to be Archie Shirley, he had 
purchased merchandise with checks 
drawn on the account of "Cash for Cans" 
made payable to the order of Archie 
Shirley, Jr. and bearing the signatures of 
Jerry R. Pate and James J. Pate as mak- 
ers. There was no testimony that the 
latter names were forged or that the sig- 
natures were in fact "unauthorized," 
though the bank had returned them with 
the notation "unauthorized signature." 

It is difficult to reconcile the results in 
Mayes and Askew, particularly because in 
Mayes the Court found that, because ap- 
pellant was not the named payee, Phillip 
Watson, an inference justifying a finding 
that the instrument was forged arose. The 
Askew Court focused attention not on the 
identity of the appellant but instead on 
the prosecution's failure to prove that any 
signatures were unauthorized. But Askew 
apparently holds that in prosecutions for 
check forgery it is at a minimum neces- 
sary for the State to show that the checks 
bore unauthorized or forged signatures. 
See also, Robinson v. State, 10 Ark. App. 
441, 664 S.W.2d 905 (1984). 

Evidence that appellant negotiated an 
extensively altered check was found to 
provide sufficient evidence upon which to 
convict in Faulkner v. State, 16 Ark. App. 
128, 697 S.W.2d 537 (1985). 

Whether criminal simulation (§ 5-37- 
213) is a lesser included offense of forgery 
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is considered but not decided in Lewis v. 
State, 267 Ark. 933, 591 S.W.2d 687 (Ark. 
App. 1979). 



See AMCI 2301 to 2302-A. 



Original Commentary to § 5-37-202 



This section is directed at falsification 
that is not within the definition of forgery 
since the entries are not required to be the 
acts of another person who did not autho- 
rize them. The section is based on Pro- 
posed Michigan Code § 4125 and is de- 
signed to prevent the intentional 
falsification of business records as a pre- 
lude to defrauding potential creditors, 
stock purchasers, and customers. 

As might be expected, pre-existing stat- 



utory authority on this subject was scat- 
tered throughout several titles. For exam- 
ple, see Ark. Stat. Ann. §§ 41-1819, 41- 
1820, 41-2815 to 41-2817, 41-4513, 41- 
4514, 41-4608, 41-4609 (Repl. 1964); 66- 
1819, 66-1820 (Repl. 1966); 67-707, 67- 
708, 67-864, 71-111 (Supp. 1973), 71-1105 
(Repl. 1957), 71-1501.3 (Supp. 1973); 72- 
203, 72-205, 72-1023, 72-1031, 72-1215, 
72-1222 (Repl. 1957). Other provisions 
were found in Titles 81 and 82. 



1988 Supplementary Commentary to § 5-37-202 



See AMCI 2303. 



Original Commentary to § 5-37-203 



A debtor does not commit theft under 
§ 5-37-203 (theft of property) by disposing 
of property in which his creditor holds a 
security interest because property subject 
to a lien is not "property of another" 
within the meaning of § 5-37-203. See, 
§ 5-36-101(7), and Commentary thereto. 
Secured creditors are protected by § 5-37- 
203, which prohibits various acts by debt- 



ors calculated to hinder enforcement of 
liens. 

Previously, the chief recourses of credi- 
tors with respect to defaulting debtors lay 
in civil remedies. Section 5-37-203 consol- 
idates prior, fragmentary statutory law on 
the subject. See, e.g., prior law formerly 
found at Ark. Stat. Ann. §§ 41-1928, 1932, 
and 1933 (Repl. 1964). 



1988 Supplementary Commentary to § 5-37-203 
See AMCI 2304. 

Original Commentary to § 5-37-204 



Section 5-37-204 imposes criminal lia- 
bility for certain activities calculated to 
frustrate proceedings initiated or contem- 
plated for the protection of creditors. Anal- 
ogous legislation is found in both federal 
and state law. See, 18 U.S.C.A. § 152 
(1969); Ark. Stat. Ann. § 36-209 (Repl. 



1962). See, also, Ark. Stat. Ann. § 67-706 
(Repl. 1966). The offense can be commit- 
ted in a number of ways and is predicated 
upon (1) a purpose to defraud and (2) 
knowledge that specified proceedings 
have been or are about to be instituted. 



1988 Supplementary Commentary to § 5-37-204 

See AMCI 2305. 
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Original Commentary to § 5-37-205 



At the time of the Code's enactment, 
statutory authority dealing with offenses 
of this type was dispersed throughout 
several titles of the statutes. See, e.g., 
former law previously found at Ark. Stat. 
Ann. §§ 41-1906 (Repl. 1964); 41-1966 
(Supp. 1973). See, also, 67-707, 67-708, 
67-864, 67-865 (Repl. 1966); 71-608 (Repl. 
1957). 

Section 5-37-205 simplifies and consoli- 
dates the law. Subsection (a)(1) is directed 
at the source of a fraudulent misstate- 



ment; subsection (a)(2) applies to an ac- 
countant or other person whose attesta- 
tion bolsters its credibility. Should 
property actually be obtained by means of 
the statement, liability for theft by decep- 
tion would arise. It should be noted that 
the provision does not have overlapping 
application with respect to § 5-37-201 
(forgery) because the document itself is 
what it purports to be; liability springs 
from material inaccuracies appearing in 
the statement. 



1988 Supplementary Commentary to § 5-37-205 
See AMCI 2306. 

Original Commentary to § 5-37-206 



Section 5-37-206 is drawn from M.P.C. 
§ 224.12 and had a statutory counterpart 
in prior law formerly codified as Ark. Stat. 
Ann. § 67-712 (Repl. 1966). The aim of all 
is protection of unwary depositors. 

Insofar as liability is restricted to "offic- 
er[s], manager[s], or other person[s] par- 
ticipating in the direction of a financial 
institution," the section is more restrictive 
than old § 67-712, whose provisions also 
spoke to "cashiers" and "employees." "Lia- 



bility is limited to managerial personnel 
on the theory that the criminal law should 
not place the burden on tellers and clerks 
to suspend operations of a financial insti- 
tution." M.P.C. § 206.23, Comment at 119 
(Tent. Draft No. 2, 1954). On the other 
hand, the coverage of the section is 
broader insofar as its application extends 
to all "financial institutions," thus apply- 
ing to savings and loan associations as 
well as banks. 



1988 Supplementary Commentary to § 5-37-206 



See AMCI 2307. 



Original Commentary to § 5-37-207 



Offenses involving credit cards were for- 
merly set out as Ark. Stat. Ann. §§ 41- 
1965 to -1977 (Supp. 1973). These provi- 
sions defined a variety of offenses such as 
making false statements to procure issu- 
ance of credit cards (§ 41-1966); credit 
card theft or forgery (§ 41-1967); defraud- 
ing an issuer or cardholder (§ 41-1968, 
41-1969); and completion of incomplete , 
cards by one other than the cardholder 
(§ 41-1970). This complex and lengthy 
statutory scheme is superseded by the 
provisions of the chapters on fraud and 
theft, which have the twin virtues of sim- 
plicity and breadth of application. For 
Code provisions see, e.g., § 5-37-101(2) 
(defining "credit card"); § 5-37-101(9) (de- 
fining "written instrument" as to include 



credit cards); § 5-37-201 (forgery) (encom- 
passing forgery or completion of a credit 
card); § 5-37-205 (false financial state- 
ment) (encompassing false statements as 
to financial condition to secure issuance of 
a credit card); and § 5-36-103 (theft of 
property) (encompassing theft of credit 
card). 

Section 5-37-207 is limited to fraudu- 
lent use of a credit card to obtain property 
or services — conduct previously within 
the ambit of old §§ 41-1968, 41-1974. The 
section is, in substance, M.P.C. § 224.6. It 
imposes liability for conduct not constitut- 
ing theft of either property or services 
since the supplier incurs no loss. Rather, 
as is pointed out in a comment to M.P.C. 
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§ 224.6, it is the issuer or cardholder who 
suffers damage by such transactions. 

"This is a new section to fill a gap in the 
law relating to false pretense and fraudu- 
lent practices. Sections [5-36-103] and 
[5-36-104] cover theft of property or ser- 
vices by deception. It is doubtful whether 
they reach the credit card situation be- 
cause the user of a stolen or cancelled 
credit card does not obtain goods by any 
deception practiced upon or victimizing 
the seller. The seller will collect from the 
issuer of the credit card, because credit 
card issuers assume the risk of misuse of 
cards in order to encourage sellers to 
honor the cards readily. Thus it is the 
nondeceived issuer who is the victim of 
the practice." M.P.C. § 224.6, Proposed 
Official Draft at 179 (1962). 

The possibility that a merchant may 



provide property or services to another 
who he knows is using a forged credit card 
was specifically addressed by prior law. 
See, former § 41-1969 (defrauding of is- 
suer or cardholder by persons authorized 
to furnish money, goods, services, or any- 
thing of value). Under the Code, the mer- 
chant is an accomplice to fraudulent use of 
credit card if he has the purpose to facili- 
tate commission of the offense. See, § 5- 
2-403. He also commits forgery by for- 
warding the credit card sales slip to the 
issuer for reimbursement since he knows 
that the signature on the slip is not that of 
authorized person. See, § 5-37-201. 

Grading of the offense is accomplished 
by subsection (b), which in form and sub- 
stance closely parallels earlier law found 
at §§ 41-1969, 41-1974 (Supp. 1975). 



Original Commentary to § 5-37-208 



This section is designed to reach two 
situations which are not adequately cov- 
ered by the other offenses in Chapters 36 
and 37. The first is when the actor's mis- 
representation does not lead to a transfer 
of property or services, thus precluding a 
conviction for theft by deception. See, § 5- 
36-103. The second situation is when the 
other party actually transfers valuable 
consideration to the actor. Although the 
other party is in part motivated by the 
actor's misrepresentation, this does not 
constitute theft by deception unless the 
misrepresentation has pecuniary signifi- 
cance. See the definition of deception in 
§ 5-36-101(3). Criminal liability is im- 



posed in the latter situation, not to protect 
the other party, but rather to preserve the 
public image of the organization or indi- 
vidual whom the actor purports to repre- 
sent. 

The type of conduct prohibited by § 5- 
37-208 was covered by an array of pre- 
existing statutes including, probably, the 
former general "false pretense" statute, 
Ark. Stat. Ann. § 41-1901 (Repl. 1964). 
See, also, prior law previously codified as 
Ark. Stat. Ann. §§ 41-1905, 41-1944, 41- 
1945, 41-1949, (Repl. 1964). Additionally, 
see § 41-2360 (Repl. 1977), formerly cod- 
ified as § 41-1951. 



1988 Supplementary Commentary to § 5-37-208 

See AMCI 2310. 



Original Commentary to § 5-37-209 



Section 5-37-209 is designed to reach 
forgery in its inchoate stages by penaliz- 
ing the possession of counterfeiting tools 
and equipment, check printers, and other 
devices designed for forgery or adaptable 
to that use. Since there are legitimate 
uses of such devices, possession is 



criminalized only if the actor planned to 
use the device to commit forgery or fur- 
nish the device to another for that use. 
Former law was for the most part super- 
annuated and prolix. See, prior law for- 
merly found at Ark. Stat. Ann. § 41-1812 
(Repl. 1964). 
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1988 Supplementary Commentary to § 5-37-209 
See AMCI 2312. 

Original Commentary to § 5-37-210 



Section 5-37-210 takes up conduct not 
constituting forgery because the written 
instrument involved is what it appears to 
be: a document executed by an authorized 
person whose signature appears thereon. 
Use of the previously denned terms "de- 
ception" and "written instrument" (§ 5- 
37-101 (9)) permit a succinct statement of 
the elements of the defense. As is the case 



with other provisions of Chapter 37, this 
section strikes at preparatory conduct, the 
ultimate aim of which is generally theft or 
fraud of some sort. Arkansas law on the 
subject was previously found at Ark. Stat. 
Ann. § 41-1901 (Repl. 1964). See, also, 
State v. Bond, 151 Ark. 203, 235 S.W. 801 
(1921). 



1988 Supplementary Commentary to § 5-37-210 
See AMCI 2313. 

Original Commentary to § 5-37-211 



This section is required as a companion 
section to § 5-37-203 because a judgment 
creditor does not become a "secured cred- 
itor" with respect to real property until 
the judgment is rendered or with respect 
to personal property until execution is 
placed in the hands of the appropriate 
officer. See, Ark. Stat. Ann. § 29-130 
(Repl. 1962); § 30-116 (Repl. 1962); § 85- 



9-104(L) (Supp. 1973). Consequently, § 5- 
37-211 is necessary to protect creditors 
against debtors who secrete or otherwise 
dispose of property prior to the time a lien 
attaches. Protection is initiated at the 
earliest feasible time by providing that 
the debtor need only have knowledge that 
civil proceedings "have been or are about 
to be instituted." 



1988 Supplementary Commentary to § 5-37-211 

See AMCI 2314. 



Original Commentary to § 5-37-212 



Prior statutory authority on this topic 
was located at Ark. Stat. Ann. §§ 41-1912 
to -1914 (Repl. 1964). It prohibited opera- 
tion or attempted operation of vending 
machines with slugs or other coin-like 
articles. Also penalized was the manufac- 
ture or sale of slugs, although mere pos- 
session was apparently not prohibited. 
Additionally, it was unclear whether the 
statute's proscription was broad enough to 
cover fraudulent acquisition of paper cur- 
rency from banking devices previously al- 
luded to. See, Commentary to §41- 
2301(1). All violations of previous law 
were misdemeanors. 

Section 5-37-212 defines the offense of 
"unlawfully using slugs." Section 5-37- 



101's initial broad definitions of "slug" and 
"coin machine" allow restatement and 
supplementation of prior law with brevity 
and simplicity. One commits an offense 
under § 5-37-212 by use of slugs in a "coin 
machine" with the purpose to defraud. 
Under subsection (a)(2) manufacture, pos- 
session, or any disposition of a slug with a 
purpose to enable any person to violate 
subsection (a)(1) is also a violation. 

Grading is accomplished by looking to 
the value of the property obtained or the 
slugs used, manufactured, possessed or 
disposed of. The diacritical amount — one 
hundred dollars — is the same as that 
used to separate felonies and misdemean- 
ors for purposes of grading theft. 
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1988 Supplementary Commentary to § 5-37-212 



See AMCI 2309, 2309-P. 



Original Commentary to § 5-37-213 



Section 5-37-213, like other provisions 
of Chapter 37, is cast in generic terms, 
eliminating the necessity for a prolifera- 
tion of statutes aimed at the same general 
type of fraudulent activity. It is derived 
from M.P.C. § 224.2; New York Penal Law 
§ 170.45; and Proposed Oregon Code 
§ 157. The offense is directed at the pre- 
paratory stages of theft by deception. It is 
designed to cover the fraudulent simula- 
tion of "objects" that are not written in- 
struments within the definition of § 5-37- 
101(9). Such "objects" include antiques, 
paintings, and other objects d'art, as well 
as more common articles. It should also be 
observed that the section's prohibition ex- 



tends to "injurious" conduct such as mar- 
keting under a competitor's name prod- 
ucts known to be defective with the 
purpose of damaging the competitor's 
trade reputation. 

Statutory authority of a similar nature 
was found throughout Chapter 19 of 
former Title 41 of the Arkansas statutes. 
See, e.g., prior law formerly codified as 
Ark. Stat. Ann. §§ 41-1915 (silverware — 
use of brand "sterling"); 41-1918 (liquid 
fuels and lubricating oils — adulterating 
and misbranding); 41-1940 (falsely adver- 
tising "pit barbecue"); and 41-1953 (mon- 
ument, rock or stone business — false 
advertisement). 



1988 Supplementary Commentary to § 5-37-213 
See AMCI 2311, 2311-P. 

Original Commentary to § 5-37-214 



Section 5-37-214 enables the state to 
aggregate for grading purposes under 
§§ 5-37-212, 213 all frauds committed 
pursuant to a single scheme or course of 
conduct. Aggregation is permitted since 



the offenses defined by these sections fre- 
quently take the form of repeated viola- 
tions against numerous victims with no 
single violation involving sufficient prop- 
erty to generate felony liability. 



1988 Supplementary Commentary to § 5-37-214 

See AMCI 2308, 2308-P. 



Original Commentary to § 5-38-101 



Section 5-38-101 defines key terms of 
Chapter 19. 

"Occupiable structure," as defined by 
§ 5-38-101(1), embraces specially cher- 
ished structures, the destruction of which 
usually entails a risk of physical injury or 
substantial inconvenience. Actual pres- 
ence of a person is not required. The 
definition encompasses not only real prop- 
erty but temporary structures and even 
vehicles, if used for one of the purposes 
specified in subsections (1)(A)-(C). Conse- 
quently, a tent or camper may under cer- 
tain circumstances, be an "occupiable 
structure." The last sentence brings 



within the ambit of the definition each 
room of a hotel or apartment house and 
each individual store in a shopping center 
composed of adjoining buildings. 

The definition of "property" is broad 
enough to bring within its scope every- 
thing susceptible to destruction through 
means made criminal by Chapter 38. 

"Property of another person" is defined 
by § 5-38-101(3) so as to contemplate ei- 
ther proprietary or possessory property 
interests. It includes the interests of les- 
sors, lessees, partners, and co-tenants. 

The definition of "vital public facility" 
introduces a new term of art into the Code 
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and Arkansas law as does the definition of 
"catastrophe." The definitions of these 
terms are self-explanatory. Their func- 



tions will be discussed in relation to the 
provisions in which they appear. 



1988 Supplementary Commentary to § 5-38-101 
See AMCI 1901. 

Original Commentary to § 5-38-202 



This provision, which is based on M.P.C. 
§ 220.2, has no counterpart in former 
statutory law. It recognizes that fire and 
explosion are not the only forces that may 
cause widespread injury to persons or 
property unless carefully controlled. Al- 
though the section sets out these alterna- 
tive forces with particularity, the listing is 
not exclusive. Instead, the specific enu- 
meration is designed to aid courts and 
juries by giving content to the phrase 
"other dangerous and difficult to confine 
force or substance." 

The concept of widespread injury to 
person or property is incorporated into the 



offense by the term "catastrophe." Subsec- 
tion 5-38-101(5) defines "catastrophe" in 
the alternative as (1) death or serious 
physical injury to ten or more persons, or 
(2) substantial damage to ten or more 
occupiable structures, or (3) property 
damage in excess of a half million dollars. 
Although the perpetrator of a catastrophe 
may also be guilty of multiple counts of 
murder, battery, arson, or criminal mis- 
chief, the substantial amount of human 
suffering that he has caused justifies an 
offense that ensures he is subject to the 
most severe penalty, short of death, pre- 
scribed by the Code. 



1988 Supplementary Commentary to § 5-38-202 



Amendments 

This section was amended by Acts 689 
and 815 of 1983. The offense was elevated 
to a Class Y felony. See §§ 5-1-106 and 
5-4-401 (Supp. 1983). 

Section 5-38-202(b)(l) was added to 



punish extortion. Compare §§ 5-36- 
103(a)(2) and 5-36-103(b)(l)(B) (obtaining 
property by threat); § 5-71-210 (commu- 
nicating false alarm); § 5-71-211 (threat- 
ening fire or bombing). 
See AMCI 1905. 



1988 Supplementary Commentary to § 5-38-203 



Amendments 

Section 2 of Act 544 of 1981 amended 
§ 5-38-203 by substituting the language 
now set out as § 5-38-203(a). This subsec- 
tion is exceedingly broad: it prohibits one 
from destroying or damaging his own 
property "without legal justification." If 
"justification" is used as a term of art, the 
phrase "without legal justification" is 
meaningless since no provision of sub- 
chapter 6 of chapter 5 (Justification), 
without distortion of plain meaning and 
legislative intent, gives the phrase con- 
tent as it applies to destruction of one's 
own property. If "justification" is used in 
common parlance, the term's use is none- 
theless odd: one commonly does not think 
of disposal of one's garbage, for instance, 
as something done with "legal justifica- 
tion." 



Amendatory legislation (Acts 544 and 
671 of 1981) enacted by the same session 
of the General Assembly seems to have 
given rise to codification problems here. 
Section 2 of Act 544 amended § 41- 
1906(1) [5-38-203(a)] to read: 
(1) A person commits the offense of 
criminal mischief in the first degree if 
he purposely and without legal justifi- 
cation destroys or causes damage to any 
property, whether his own or that of 
another. 
Subsequently, Section 1 of Act 671 
amended §§ 41-1906(l)-(4) [5-38-203] to 
read: 

(1) A person commits the offense of 
criminal mischief in the first degree if 
he purposely destroys or causes damage 
to: 
(a) any property of another; or 
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(b) any property, whether his own or 
that of another person, for the purpose 
of collecting any insurance therefor. 

(2) In actions under this Section involv- 
ing cutting and removing timber from 
the property of another, the failure to 
obtain the survey as required by Section 
1 of Act 45 of 1885 (Ark. Stat. 54-201) 
shall create a presumption of wilful 
intent to commit the offense of criminal 
mischief in the first degree. 

(3) Criminal mischief is a class C felony 
if the amount of actual damage is $500 
or more. Otherwise, it is a class A mis- 
demeanor. 

(4) In actions under this Section involv- 
ing cutting and removing timber from 
the property of another, there shall be 
imposed, in addition to the penalty in 
Subsection (3), a fine of not more than 
two times the value of the timber de- 
stroyed or damaged; provided, however, 
that in addition to the above, the Court 
can require the defendant to make res- 
titution to the owner of the timber." 
Act 671 of 1981 thus provided a compre- 
hensive revision of Ark. Stat. Ann. § 41- 
1906 [5-38-203] without reference to the 
Act 544 amendment. The compiler has 
drawn subsections 41-1901(2)-(4) [5-38- 
203(b)-(d)] from Act 671. But the version 
of § 41-1906(1) [5-38-203(a)] provided by 



Act 544 has been retained at the expense 
of the version found in Act 671, even 
though Act 671 was, of course, subse- 
quently enacted legislation. Retention of 
the Act 544 version was required to make 
§ 41-1906 [5-38-203] track in language 
and concept the changes made to § 5-38- 
301 (arson). If Act 671 had been deemed to 
supersede Act 544 completely, the revised 
arson statute (at § 5-38-301(a)(2)) and the 
revised criminal mischief statute (at § 5- 
38-203(a)(2)) would have defined identical 
conduct as two separate offenses. 
See AMCI 1906, 1906-R 

Criminal Mischief: Proof Necessary for 

Conviction 

The defendant in Bray v. State, 12 Ark. 
App. 53, 670 S.W.2d 822 (1984) was con- 
victed of criminal mischief in the first 
degree for burning a mattress owned by a 
halfway house where she lived. The evi- 
dence at trial was that she confessed that 
she had burned the mattress. On appeal 
the conviction was reversed by the Court 
of Appeals which held that, after removing 
her confession from consideration, the ev- 
idence was insufficient to demonstrate the 
required purposeful culpable mental 
state. It is unclear why the Court did not 
simply find that one is presumed to intend 
the natural results of his conduct. 



Original Commentary to § 5-38-204 



Sections 5-38-203, -204 are broadly 
drawn to embrace a generic form of con- 
duct — damage or destruction of property. 
The provisions, therefore, reached burn- 
ing of property that was no longer arson 
because of the restrictive definition origi- 
nally given that offense in the 1975 ver- 
sion of the Code by § 5-38-301. They also 
made possible the consolidation of a mul- 
tiplicity of pre-existing statutes directed 
at the destruction or damaging of partic- 
ular types of property. Most of the latter 
were found in Chapters 5 and 42 of Title 
41. The remainder were scattered 
throughout the title. See, e.g., former Ark. 
Stat. Ann. §§ 41-404, 41-407; 41-507, 41- 



508; 41-2101, 41-2104, 41-2105, 41-2117; 
41-2901, 41-2904; 41-3301, 41-3312; 41- 
4205, 41-4207 (Supp. 1973), 41-4210 — 
41-4214, 41-4218, 41-4220, 41-4221, 41- 
4226, 41-4227, 41-4230, 41-4231, 41-4235, 
41-4236, 41-4238, 41-4239, 41-4241, 41- 
4246 (Supp. 1973); and 41-4402 (Supp. 
1973), 41-4406 — 41-4408, 41-4410, 41- 
4420 (Supp. 1973). Many of these have 
been repealed by Act 928 of 1975; others 
remain in force, either wholly or partially. 
The grading criterion of § 5-38-203(2) 
was lowered by Act 360 of 1977 from 
$1000 to $500. Actual damage of less than 
$500 still results in class A misdemeanor 
liability. 
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1988 Supplementary Commentary to § 5-38-204 
See AMCI 1907, 1907-P. 

Original Commentary to § 5-38-205 



A number of earlier statutes prohibited 
interfering with, damaging, or destroying 
the property of public facilities. See,e.g., 
statutes previously codified as Ark. Stat. 
Ann. §§ 41-508(3); 41-2904; 41-3312; 41- 
4230, 41-4231, 41-4235, 41-4236 (Repl. 
1964); 41-4240, 41-4246 (Supp. 1973). See, 
also, § 41-4056 (Supp. 1973), formerly 
codified as § 41-4406 (Repl. 1964). 

Of course, not all "interruptions" fall 
afoul of this section. So, while cutting a 



neighbor's telephone line out of spite "in- 
terrupts" the operation of a facility by 
means of damage to "property of another," 
this kind of impairment is clearly "insub- 
stantial" and, consequently, outside the 
statute's scope. In other words, § 5-38- 
205 is not addressed to tampering of a 
trifling nature. Rather, it is concerned 
with behavior likely to cause danger to the 
public or widespread inconvenience or 
alarm. 



Original Commentary to § 5-38-301 



The Commission's approach to this topic 
was influenced by these introductory com- 
ments of the Model Penal Code Commen- 
tary: 

"1. Arson; Background and Rationale. 
The common law felony of arson was de- 
fined as willful and malicious burning of 
another's dwelling or adjacent structures. 
A vast legislative development of the of- 
fense has brought us to the point in some 
states that burning of almost any property 
is denominated arson of some degree or is 
punishable with greater severity than if 
the property were damaged or destroyed 
by means other than fire. Statutory arson 
is commonly divided into three degrees 
according to the type of property burned. 
Special concern for dwellings continues to 
manifest itself in classification of arson of 
dwellings and related structures as first 
degree arson with maximum penalties of 
20 years or more. Second degree arson 
commonly embraces the burning of other 
buildings and structures, and sometimes 
vehicles. Third degree arson is likely to 
cover burning of any other property of 
another of the value of $25 or more. Burn- 
ing property of any character to defraud 
insurers is made punishable by a separate 
section, applicable to one's own property, 
with intermediate penalties. 

"This scheme was embodied in a Model 
Arson Law proposed many years ago by 
the National Board of Fire Underwriters, 
and widely adopted in whole or part. It is 
subject to grave criticism on the ground 
that the system of classifying offenses is 



arbitrary from the penological point of 
view. For example, the burning of any 
empty, isolated dwelling may lead to a 
20-year sentence, while setting fire to a 
crowded church, theater or jail is a lesser 
offense. The destruction of a large dam, 
factory, or public service facility is re- 
garded less seriously than destruction of a 
private garage on the grounds of a subur- 
ban home. Moreover, it makes little sense 
to treat the burning of miscellaneous per- 
sonal property, whether out of malice or to 
defraud insurers, as a special category of 
crime apart from risks associated with 
burning. Thus, to destroy a valuable 
painting or a manuscript by burning it in 
a hearth or furnace cannot be distin- 
guished criminologically from any other 
method of destruction. 

"Even more absurd are the common 
provisions, antedating the Underwriter's 
Model Act, establishing penalties equiva- 
lent to third degree arson, for burning 
crops, timber, or other designated class of 
personal property, however small in 
amount. For example, in Alabama the 
statutory sentence is 1 to 5 years for 
setting fire to a shock of corn or a "pile" of 
straw, grass or lumber; but setting fire to 
a pile of coal or tank of gasoline worth less 
than $25 apparently is not punishable at 
all. In California, burning a pile of coal or 
a tank of gasoline would be third degree 
arson carrying a maximum imprisonment 
up to three years, but burning a pile of 
"potatoes, or beans, or vegetables, or pro- 
duce, or fruit of any kind, whether sacked, 
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boxed, crated, or not, or any fence . . ." 
can result in imprisonment up to 10 years. 
It appears to be immaterial whether the 
"pile" of vegetables is on the farm, in the 
truck or store of the city merchant, or 
indeed in the possession of the consumer. 
A disgruntled employee of the grocer who 
set fire to several crates of vegetables 
would thus be subject to more than three 
times the penalty applicable if he had 
chosen canned goods, or wrapping paper. 
It should also be noted that this vegetable 
burner would be subject in California to 
the same penalties as if he had burned a 
church, school, warehouse, or bridge, and 
to higher penalties than if he had burned 
a ship or stolen the vegetables or thrown 
them in the garbage." M.RC. § 220.1, 
Comment at 34-36 (Tent. Draft No. 11, 
1960). 

Former law embodied some of the ques- 
tionable approaches illustrated by the 
Model Penal Code Comment. See, e.g., 
prior authority formerly Ark. Stat. Ann. 
§§ 41-503 (Repl. 1964) (burning of any 
personal property of another); § 41-505 
(Repl. 1964) (felony liability for burning of 
haystack, regardless of its value). Conse- 
quently, the original 1975 revision took 
the form of narrowing the offense of arson 
to destruction of property by fire or explo- 
sion under circumstances that create a 
risk of death or serious physical injury to 
a person, or substantial inconvenience to 
the public at large. The Commission per- 
ceived no reason why, in the absence of 
these aggravating circumstances, destruc- 
tion of property by fire or explosion should 
be treated any differently from destruc- 
tion by other means. This approach was 
later abandoned. See § 5-38-301 (Supp. 
1987) and supplementary commentary. 

In addition, it should be observed that 
§ 5-38-301 defines an inchoate offense. No 
actual damage to property must be estab- 
lished. The seriousness of the offense is 
such that the Commission felt that the 
penalty for an attempt should be equal to 
that imposed for the completed crime. In 
this regard the section, for practical pur- 
poses, conforms to prior law. See, prior law 
formerly codified as Ark. Stat. Ann. § 41- 
504 (Repl. 1964) (attempt to burn). Cf., 
Bennett & Holiman v. State, 201 Ark. 237, 
243, 144 S.W.2d 476, 479 (1940). 

Subsection (a)(1) applies the statute's 
prohibition to occupiable structures be- 
longing to another. Since "occupiable 



structure" is defined in terms of buildings 
or vehicles likely to contain persons, the 
provision presumes that their destruction 
by fire or explosion endangers human life 
or limb. To the extent that the term "occu- 
piable structure" applies to vehicles, the 
section is broader than the earlier Arkan- 
sas statute defining arson. See, prior law 
formerly found at Ark. Stat. Ann. § 41- 
501 (Repl. 1964). However, it is more re- 
strictive than § 41-501 in that it does not 
necessarily encompass "other houses" or 
"any improvement upon real estate." It is 
also more restrictive in scope than the 
several earlier statutes prohibiting "burn- 
ing" various types of property. See, e.g., 
former law previously found at §§ 41-502, 
41-503, 41-506; 41-4237 (Repl. 1964). See, 
also, §§ 5-38-310, -311 (1987). 

Under the original 1975 version of the 
Code, it was necessary for the State to 
prove that the occupiable structure was 
the property of another person. Unlike 
under prior law, a person did not commit 
arson when he burned or exploded his own 
property, although such conduct led to 
criminal liability under § 5-38-302 (reck- 
less burning) or § 5-38-203 (criminal mis- 
chief in first degree). More recent legisla- 
tion recreates this liability under 
subsections (a)(2)-(3). In view of the ex- 
pansive definition of "property of another," 
either the lessor or the lessee who burns 
rented property did fall within the pur- 
view of § 5-38-301. 

Subsection (a)(3) has application to pur- 
poseful conduct designed to destroy by fire 
or explosion any property of another per- 
son — personalty included — if the actor 
in doing so negligently creates a risk of 
serious physical injury to any person. Ab- 
sent danger of physical injury to persons, 
however, burning of personal property 
was not treated differently than destruc- 
tion by any other means in the original 
Code. This is no longer the case. 

Finally, subsection (a)(4) was designed 
to prevent the substantial inconvenience 
to the general public, and in some circum- 
stances, actual danger to public safety 
that is likely to result from the destruc- 
tion of a vital public facility, as that term 
is defined by § 5-38-101(4). 

By classifying arson as a B felony, the 
original Code doubled the maximum pos- 
sible sentence of earlier law. The penalties 
have been considerably enhanced since 
enactment of the original Code. 
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1988 Supplementary Commentary to § 5-38-301 



Amendments 

As originally enacted, this section ap- 
plied only to destruction of property be- 
longing to a person other than the actor. 
§ 41-1902 (Repl. 1977). Conduct which 
under prior law would have been arson 
aimed at defrauding an insurer was dealt 
with in § 41-1906 (Repl. 1977) (criminal 
mischief). Act 544 of 1981 substantially 
expanded the definition of the offense by 
including destruction of property owned 
by the actor for the purpose of collecting 
insurance or where the actor's conduct 
creates a risk of death or physical injury 
to any person. 

Act 242 of 1987 added subsection (b) in 
its present form. 

Section 5-38-301(a)(2) now gives rise to 
anomalous results sought to be avoided by 
the original form of § 41-1902. One who 
simply abandons an automobile valued at 
less than $2,500, reports it stolen, and 
attempts to collect insurance commits 
theft by deception, a class C felony, under 
§ 5-36-103. Burning the same vehicle for 
identical purposes exposes the actor to 
class B felony liability. § 5-38-301(b). 
Moreover, if the property that is the sub- 
ject of theft by deception is valued at $200 
or less, the actor commits only a class A 
misdemeanor. If the same property is 
burned, even though no person or other 
property is endangered, the actor remains 
exposed to class B felony liability. § 5-38- 
301(a)(2) and (b). See original commen- 
tary to § 5-38-301. 

In Ellis v. State, 4 Ark. App. 201, 628 



S.W.2d 871 (1982), the Court upheld a 
conviction of conspiracy to commit arson. 
The offense charged was committed while 
the arson statute prohibited only the de- 
struction of another's property. The defen- 
dant, who was the owner of the property 
in question, argued that he could not be 
convicted of conspiracy to commit an of- 
fense that he could not commit himself. 
The court held that it was no defense to a 
charge of conspiracy to commit arson un- 
der § 5-38-301 and § 5-3-401 that the 
defendant owned the property at issue, 
since § 5-3-401(1) speaks in terms of 
agreeing with another person or persons 
that "one or more of them" would commit 
the substantive offense. See, also, § 5-3- 
103(b)(5). 

In Riddick v. State, 271 Ark. 203, 607 
S.W.2d 671 (1980), the defendant was con- 
victed of arson and argued on appeal that 
his conviction should be reversed because 
he committed the offense at the owner's 
request as his agent. Here, again, the 
offense charged was committed when the 
arson statute prohibited only destruction 
of another's property and appellant ar- 
gued that, because the owner could not be 
convicted of arson, neither could his 
agent. The Court found that substantial 
evidence supported the jury's implicit 
finding that the owner did not make such 
a request. 

See 1983 Supplementary Commentary 
to § 5-2-405 for further discussion of 
Riddick, supra. 

See AMCI 1902. 



Original Commentary to § 5-38-302 



Authority somewhat analogous to § 5- 
38-302 was formerly found at Ark. Stat. 
Ann. §§ 41-507, 41-508 (Repl. 1964), now 
codified as §§ 5-38-310, -311. See, also, 
§ 50-104 (Repl. 1971). Ark. Code Ann. 
§ 5-38-310 is addressed mainly to situa- 
tions where intentionally set fires are neg- 
ligently allowed to spread and damage 
property of another. Subsections (a)(1) 
and (a)(4) of § 5-38-310 involve fires set 
on the property of another; subsection 
(a)(2) with fires on the property of the 
actor. Subsection (a)(3) covers both situa- 
tions. The statute imposes misdemeanor 
liability in all cases. Section 5-38-3 10's 



companion provision, § 5-38-311, imposes 
felony liability for the willful firing of 
another's land. 

An offense is committed under § 5-38- 
302 when one purposely starts a fire or 
causes an explosion, and as a result, reck- 
lessly creates a risk of death or serious 
physical injury to another or actually de- 
stroys or damages an occupiable structure 
or a vital public facility. Whether the fire 
was started on one's own property or that 
of another is irrelevant; the provision is 
aimed at the described results. If the actor 
starts the fire recklessly rather than pur- 
posely, and actual damage to the property 
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of another ensues he is guilty of criminal 
mischief (§ 5-38-204) rather than reckless 
burning. 

1988 Supplementary Commentary to § 5-38-302 

See AMCI 1903. 



Original Commentary to § 5-38-303 



Section 5-38-303 is one of the few pro- 
visions of the Code imposing criminal re- 
sponsibility for an omission to act. It cre- 
ates liability for failure to take reasonable 
measures to put out a fire or to report it to 
appropriate authorities. Accountability is 
not related to the cause of the fire; the 
section's provisions speak to the public, 
not merely to the person starting the fire. 
The primary purpose of the provision is to 



encourage the reporting of dangerous 
fires. Secondarily, the section is aimed at 
the person who is present at the scene of a 
fire under suspicious circumstances and 
has failed to conform his conduct to the 
standard provided. The provision allows 
imposition of criminal responsibility for a 
lesser offense on a person whose conduct 
strongly indicates guilt of arson. 



1988 Supplementary Commentary to § 5-38-303 
See AMCI 1904. 



Original Commentary to § 5-39-101 



The terms defined by § 5-39-101 will be 
discussed in the context of the substantive 
provisions of this chapter. 



1988 Supplementary Commentary to § 5-39-101 



The only cases construing the defini- 
tions in this section are unexceptional. 

Occupiable Structure 

In Barksdale v. State, 262 Ark. 271, 555 
S.W.2d 948 (1977), the Court held that the 
student union building at a state univer- 
sity was an "occupiable structure." The 
building was clearly a structure "where 
people assemble for purposes of business, 
. . . education, religion, [and] entertain- 
ment" within the meaning of subsection 
(1KB). The fact that no person was actu- 
ally present at the time is irrelevant un- 
der the last sentence of the subsection. 

Enter or Remain Unlawfully 

In Sims v. State, 272 Ark. 308, 613 
S.W.2d 820 (1981), the Court held, consis- 
tent with the third sentence of subsection 
(3), that a person did not have a license or 
privilege to enter a closed door marked 
"employees only" in a store otherwise open 
to the public. 



Front Porch of House as "Open to The 

Public" 

Appellant in Campbell v. State, 289 Ark. 
454, 712 S.W.2d 302 (1986) accosted his 
91 -year-old victim on the front porch of 
her house, threw her to the floor, and 
began dragging her toward the front door. 
He was convicted of burglary. The Court 
reversed, finding that "the State did not 
prove an unlawful entry upon Ms. 
Johnston's front porch, for the statute 
permits an entry upon premises that are 
open to the public." id. at 455, 712 S.W.2d 
at 303, citing § 41-2001(3) [§ 5-39- 
101(3)]. Subsection (3) provides: "'Enter or 
remain unlawfully' means to enter or re- 
main in or upon premises when not li- 
censed or privileged to do so. A person who 
enters or remains in or upon premises 
that are at the time open to the public, 
does so with license and privilege, regard- 
less of his purpose, unless he defies a 
lawful order not to enter or remain per- 
sonally communicated to him by the 
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owner of the premises . . .."A front porch is 
apparently open to the public even though 
it is part of the curtilage and, perhaps, 
even though the property is fenced, al- 
though Campbell does not speak to the 
latter issue. 

"Enter or Remain Unlawfully": License 
Expires Upon Completion of Purpose' 
In LeFlore v. State, 17 Ark. App. 117, 
704 S.W.2d 641 (1986), the Court of Ap- 
peals held that appellant "entered or re- 
mained unlawfully" the municipal court 
clerk's office in the Sebastian County 
Courthouse in the course of opening a safe 
and taking its contents. Appellant argued 
that he was given the keys to the clerk's 
office and thus did not enter it "unlawful- 
ly." The evidence showed that he was 
given keys to the courthouse and the 
clerk's office so that he could retrieve tools 
he claimed to have left there inadvert- 
ently. After entering the courthouse, he 



took the money from the safe, got his tools, 
left the courthouse, and returned the 
keys. The Court of Appeals held that his 
license or privilege to go into one section of 
the courthouse for the purpose of retriev- 
ing tools did not license him to go to the 
clerk's office to steal. The court then said, 
"His license or privilege ended when he 
completed or failed to complete the pur- 
pose for which his license was granted to 
enter the maintenance office." 17 Ark. 
App. at 123, 704 S.W.2d at 645, citing 
Sims v. State, 272 Ark. 308, 613 S.W.2d 
820 (1981) (non-employee defendant not 
licensed to enter room marked "employees 
only"). The court may have intended to 
intimate that one who lawfully enters an 
area for any specified purpose may be 
deemed to remain unlawfully in that area 
once the purpose for his original entry no 
longer exists, but its reliance on Sims 
(where this was not an issue) makes this 
unclear. 



Original Commentary to § 5-39-201 



At common law, the offense of burglary 
was defined most precisely and consisted 
of six components: (1) breaking and (2) 
entering, (3) at nighttime, (4) the dwell- 
ing, (5) of another, (6) with intent to com- 
mit a felony. This definition was, at least 
on its face, reasonable and useful in light 
of the narrowness of the common-law def- 
inition of "attempt," the sanctity of the 
dwelling, and the danger and alarm likely 
to result from an invasion of premises 
under the described circumstances. 

By a process of legislative accretion, the 
scope of the offense of burglary was ex- 
panded far beyond its common law limits. 
The former state of burglary legislation 
was perhaps partially explicable as an 
effort to compensate for the narrow scope 
of the common law respecting attempts. 
Every burglary is by hypothesis an at- 
tempt to commit some other crime. By 
making such conduct an independent sub- 
stantive offense, the moment when the 
law may intervene was moved back. As an 
additional result, cumulative penalties 
could be imposed for entering with intent 
to steal and for stealing, although ordi- 
narily an attempted offense merges into 
the completed offense. See, former author- 
ity previously found at Ark. Stat. Ann. 
§ 41-1005 (Repl. 1964), specifically pro- 
viding for the "stacking" of sentences in 



the event that a person broke or entered 
in the nighttime and subsequently com- 
mitted a felony. The need for an expansive 
definition of burglary has been elimi- 
nated, of course, by the comprehensive 
attempt statute found in Chapter 3. 

The development of the offense of bur- 
glary in Arkansas followed a pattern fairly 
typical of that occurring in other jurisdic- 
tions. For example, under former Arkan- 
sas law, the elements "breaking" and "en- 
tering" were stated in the alternative, 
thus permitting a conviction upon proof 
that the actor either "broke" or "entered." 
See, prior law formerly found at Ark. Stat. 
Ann. § 41-1001 (Repl. 1964). This change, 
together with the elimination of the re- 
quirement that the offense occur at night- 
time, made it possible to convict of bur- 
glary the person who entered a store open 
to the public with the intent to shoplift, in 
effect causing the offense of burglary to 
completely swallow that of shoplifting. A 
more significant expansion of the scope of 
the offense resulted from adding to the list 
of structures that could be the subject of a 
burglary. In Arkansas, this list previously 
included not only a dwelling, but a "tene- 
ment, railroad car, automobile, airplane, 
or any other building, although not spe- 
cially named herein, boat, vessel, or wa- 
ter craft." 
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Expansion of the boundaries of burglary 
resulted in serious anomalies in prosecu- 
tion and punishment. It was possible to 
treat as burglary behavior that was dis- 
tinguishable from theft only on purely 
insignificant grounds. For instance, enter- 
ing a hen house to steal a chicken became 
a serious felony, while stealing a chicken 
at the hen house door was mere petit 
larceny. Taking a package from a car seat 
was punishable by 2 to 21 years. Stealing 
the car itself carried a penalty of 1 to 21 
years. 

The Commission felt that reform should 
take the direction of narrowing the com- 
pass of the offense so that it covers the 
distinctive situation for which it was orig- 
inally devised: namely, the invasion of 
premises under circumstances likely to 
terrorize or pose a threat to the safety of 
persons. The purpose is to separate the 
concept of security of structures likely to 
contain persons from other concepts, such 
as attempt, which are adequately covered 
by other statutes. 

The requirement of § 5-39-201 that the 
offender "enter or remain unlawfully" 
takes a middle ground between the com- 
mon-law requirement of "breaking and 
entering" and the complete elimination of 
that requirement in some modern stat- 
utes. (See, California Penal Code § 459.) 
The provision speaks simply and directly 
to the core of the concept of "breaking and 
entering," namely intrusion without priv- 
ilege. "Enter or remain unlawfully" is de- 
fined at § 5-39-101(3) so as to exclude 
entry on premises or parts of premises 
open to the public. Therefore, contrary to 
former law, the person who enters a busi- 
ness open to the public for the purpose of 
shoplifting does not commit a burglary. 

Section 5-39-201 further requires entry 



of "an occupiable structure of another per- 
son." "Occupiable structure" is denned in 
§ 5-39-101(1) to include public buildings 
and places of business as well as private 
dwelling places. The definition is broad 
enough to include any "structure" which is 
used for the purposes of business, public 
assembly or domicile. Vehicles and boats 
are included only if persons live (whether 
permanently or temporarily), carry on a 
business, or assemble for business pur- 
poses, etc., therein. Liability turns not on 
actual presence of a person in the struc- 
ture but on whether the structure is used 
under circumstances such that a person is 
likely to be present. The final sentence of 
§ 5-39-101(1) makes it clear that the per- 
son who makes an unlawful entry from his 
own apartment or store into an adjoining 
structure does not have a technical de- 
fense based on the fact that both units are 
part of the same occupiable structure. By 
making each individual apartment or 
store a separate unit, the section also 
permits multiple convictions for the entry 
of several apartments in the same build- 
ing or several stores in the same shopping 
center. 

Section 5-39-201 also requires that en- 
try be made with "the purpose of commit- 
ting therein any offense punishable by 
imprisonment." This language changes 
prior law, which permitted a burglary con- 
viction for entry with intent to commit a 
felony or any larceny, including petit lar- 
ceny. The Commission found it difficult to 
rationalize grounding burglary liability on 
a purpose to commit petit theft but not, for 
example, to commit a misdemeanor as- 
sault. Accordingly, entry with purpose to 
commit misdemeanors other than theft 
suffices to create liability. 
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Evidence Necessary To Prove Intent 

To prove burglary the prosecution must 
show that the defendant entered an occu- 
piable structure with "the purpose of com- 
mitting therein any offense punishable by 
imprisonment." In Grays v. State, 264 Ark. 
564, 572 S.W.2d 847 (1978), which in- 
volved the right of a defendant charged 
with burglary to an instruction on the 
lesser included offense of breaking and 
entering, the court stated: "[T]he funda- 



mental theory, in the absence of evidence 
of other intent or explanation for breaking 
and entering an occupiable structure at 
night, is that the usual object or purpose 
of burglarizing an occupiable structure at 
night is theft." Id. at 564, 572 S.W.2d at 
849. This language suggests that the un- 
explained entry by the defendant of an 
occupiable structure at night is sufficient 
evidence of the intention to commit a 
felony. In Washington v. State, 268 Ark. 
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1117, 599 S.W.2d 408 (Ct. App. 1980), 
however, the Court of Appeals reversed a 
burglary conviction when there was no 
evidence from which to infer the purpose 
to commit a crime other than the entry of 
an apartment by the defendant. A few 
months later, in Norton v. State, 271 Ark. 
451, 609 S.W.2d 1 (1980), the Supreme 
Court held that the specific intent to com- 
mit a crime could not be presumed from a 
mere showing of illegal entry of an occu- 
piable structure. According to the Court, 
the United States Supreme Court deci- 
sions in Mullaney v. Wilbur, 421 U.S. 684 
(1975) and Patterson v. New York, 432 
U.S. 197 (1977), require the prosecution to 
prove each and every element of the of- 
fense beyond a reasonable doubt and pre- 
clude shifting to the defendant the burden 
of explaining his illegal entry. 

The holding of Norton was subsequently 
applied in Wortham v. State, 5 Ark. App. 
161, 634 S.W.2d 141 (1982), where the 
defendant was discovered by the occupant 
of a residence and fled when the occupant 
began screaming. But Norton was distin- 
guished in Johnson v. State, 7 Ark. App. 
172, 646 S.W.2d 22 (1983), in which the 
evidence established not only that the 
defendant illegally entered a house but 
that the owner's purse was discovered 
missing soon after the defendant fled. In 
Hickerson v. State, 282 Ark. 217, — 
S.W.2d — (1984), evidence that the defen- 
dant entered an unlocked house, appar- 
ently uninvited, and talked with victim for 
several minutes before committing rape 
was held insufficient to support a finding 
that he intended to commit a felony at the 
time he entered the house. 

In Holmes v. State, 288 Ark. 72, 702 
S.W.2d 18 (1986), the Court reviewed ap- 
pellant's convictions for eight felonies, one 
of which was burglary. The victims, a man 
and his wife, had fallen asleep watching 
television. When they awoke, appellant 
was standing in front of them. A fight 
ensued in which a victim received injuries 
giving rise to second degree battery liabil- 
ity. Appellant argued that the evidence did 
not support the burglary conviction. The 
Court disposed of this contention as fol- 
lows: 

Appellant does not dispute that the 
evidence was sufficient on the first 
element, entry. Instead, he argues 
that the State did not prove the sec- 



ond element, intent to commit an of- 
fense punishable by imprisonment. 
The short answer to the argument is 
that the State did prove that . . . ap- 
pellant did, in fact, intentionally com- 
mit . . . second degree battery. 

288 Ark. at 74, 702 S.W.2d at 19. 

The Court did not find that appellant 
intended to commit an offense prior to 
entering the victim's home, however, 
something that is unquestionably re- 
quired and which might conceivably have 
been subject of doubt in view of appellant's 
bizarre behavior during the two days in 
question. Compare, Henry v. State, 18 
Ark. App. 115, 710 S.W.2d 849 (1986). See, 
also, Norton v. State, 271 Ark. 451, 609 
S.W.2d 1 (1980) where the Arkansas Su- 
preme Court held that it is impermissible 
to infer an intent to commit an offense 
punishable by imprisonment from mere 
evidence of illegal entry. The Norton Court 
declined to overrule cases such as Grays v. 
State, 264 Ark. 564, 572 S.W.2d 847 
(1978), where the accused fled from police 
officers. The opinion in Norton pointed out 
that "We have consistently suggested that 
the flight of an accused to avoid arrest is 
evidence of his felonious intent." 271 Ark. 
at 454, 609 S.W2d at 3. Whether flight 
should be deemed evidence of felonious 
intent arising prior to the initial illegal 
entry is another matter, one on which the 
Court has not spoken definitively. 

For recent cases on intent and illegal 
entry, see Oliver v. State, 14 Ark. App. 240, 
687 S.W.2d 850 (1985); Jimenez v. State, 
12 Ark. App. 315, 675 S.W2d 853 (1984); 
Golden v. State, 10 Ark. App. 362, 664 
S.W.2d 496 (1984). However, proof of pur- 
pose to commit an offense is frequently 
inferred from circumstantial evidence. 
See Oliver v. State, for instance. 

Entry Requirement 

The original commentary to § 5-39-201 
makes it clear that the drafters con- 
sciously narrowed the scope of the offense 
of burglary in recognition of the fact that 
the comprehensive attempt statute found 
in Chapter 3 had substantially undercut 
the common law rationale for an expan- 
sive definition of the offense. Selph v. 
State, 264 Ark. 197, 570 S.W.2d 256 (1978) 
illustrates this narrowed scope. In that 
case the defendant was accused of having 
broken a window in a drive-in restaurant 
with intent to commit a theft. Such con- 
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duct would have constituted burglary un- 
der the pre-code definition of the offense 
found at § 41-1001 (Repl. 1964), which 
allowed a conviction upon proof that the 
accused had either "broke" or "entered" a 
structure. The Code definition of burglary 
requires "entry" into a structure, and the 
Court held in Selph that while the accused 
was guilty of violating § 5-39-202, which 
retains "breaking" or "entering" as alter- 
native elements, he was not guilty of bur- 
glary. 

The right of a defendant charged with 
burglary to an instruction on the lesser 
included offenses of breaking and enter- 
ing, or criminal trespass is discussed in 
the supplementary commentary to § 5-1- 
110. 

See AMCI 2002. 

Multiple Convictions Based on Same Con- 
duct 

In Avery v. State, 15 Ark. App. 134, 690 
S.W.2d 732 (1985) the Court of Appeals 
upheld the defendant's convictions of bur- 
glary and attempted rape. 

The evidence showed that the defen- 
dant entered the victim's home uninvited 
and solicited sex without physically abus- 
ing her or attempting to do so. The victim 
became agitated, ran from her home, and 
contacted the police, who arrested defen- 
dant shortly thereafter. The court found 
that the unlawful entry followed by the 
defendant's entreaties constituted "a sub- 
stantial step in a course of conduct in- 
tended to culminate in the commission of 
an offense." § 5-3-201(a)(2). 

The four judge majority opinion did not 
touch on whether convictions of both at- 
tempted rape and burglary could stand 
under § 5-1-110, since this issue was not 
raised at trial or briefed on appeal. A 
concurring opinion argued, however, that 
had the question been faced both convic- 
tions should stand because "it is not nec- 
essary to prove an unlawful entry into an 
occupiable structure to establish rape or 



attempted rape."M at 140, 690 S.W.2d at 
736. 

Two judges dissented from the affir- 
mance of both convictions, stating that, 
since the court found that defendant's 
entry into the house and the solicitation of 
the victim constituted the substantial step 
on which defendant's conviction of at- 
tempted rape was based, the convictions 
were in fact based upon the same conduct. 
In other words, the concurring opinion 
interprets § 5-1-110 to require that the 
Court compare statutory definitions in de- 
termining whether one offense "is estab- 
lished by proof of the same or less than all 
the elements required to establish the 
commission of [another offense]." § 5-1- 
110(b)(1). The dissent, on the other hand, 
seems to argue that the determination 
should turn on whether the same conduct 
is actually the basis for each conviction. 
No Arkansas case has been found in which 
these alternative readings of § 5-1-110 
have been explicitly drawn in issue. Since 
the majority in Avery did not reach this 
issue, the question has not yet been de- 
cided. It should be noted, however, that in 
Akins v. State, 278 Ark. 180, 644 S.W.2d 
273 (1983) in a discussion of whether 
convictions for battery in the first degree 
under § 5-13-201(a)(4) and aggravated 
robbery could stand, the Court said: 

The information charged battery in 
the first degree by use of the pistol 
which was used to commit the aggra- 
vated robbery. Therefore, the facts of 
the present case required proof of the 
aggravated robbery, the underlying 
felony, in the course of proving bat- 
tery in the first degree which was 
alleged to have been committed dur- 
ing the course of a felony. Under the 
informations here in question the 
greater offense was actually included 
in the lesser offense. 

Id. at 183, 644 S.W.2d 275. 



Original Commentary to § 5-39-202 



Section 5-39-202, defining the offense of 
"breaking or entering," serves two func- 
tions. 

First, insofar as it proscribes breaking 
and entering a building, structure, or ve- 
hicle with the intent to commit a theft or 
felony, the section states a lesser included 



offense of burglary and restores some of 
the broad coverage of the earlier burglary 
statute. See, former law previously codi- 
fied as Ark. Stat. Ann. § 41-1001 (Repl. 
1964). However, it is punished much less 
severely than burglary in recognition of 
the fact that this offense is designed pri- 
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marily to protect property rather than 
people. All burglaries as defined by § 5- 
39-201 will by definition constitute break- 
ing or entering. Consequently, the avail- 
ability of the lesser offense may prove to 
be a useful plea bargaining tool in some 
cases. 

The second function of § 5-39-202 is to 
reach larcenous conduct directed against 
vending machines and other types of con- 



tainers likely to contain money. Cf. prior 
law formerly codified as Ark. Stat. Ann. 
§ 41-3944 (Supp. 1973). In most cases, 
the perpetrator of such acts intends to 
take anything of value he finds within the 
container. Consequently, the offense is de- 
fined so as to dispense with any need to 
show the value of the property within the 
container. 



1988 Supplementary Commentary to § 5-39-202 



State v. Scarmardo, 263 Ark. 396, 565 
S.W.2d 414 (1978) rejected the prosecu- 
tion's argument that the "other similar 
containers, apparatus, or equipment" pro- 
tected by this section included electric 
meters. The result is clearly correct, par- 
ticularly in view of § 5-36-104, which is 
more specifically addressed to the theft of 
electricity and other types of utility ser- 
vice. 

Lesser Included Offenses: Burglary and 

Breaking or Entering 

In those cases in which the accused 
breaks or enters into a building or struc- 
ture, breaking or entering will be a lesser 
included offense of burglary, as defined in 
§ 5-39-201. Bongfeldt v. State, 6 Ark. App. 
102, 639 S.W.2d 70 (1982); Grays v. State, 
264 Ark. 564, 572 S.W.2d 847 (1978); 
Selph v. State, 264 Ark. 197, 570 S.W.2d 
256 (1978); Barksdale v. State, 262 Ark. 
271, 555 S.W.2d 948 (1977). The right of a 
defendant charged with burglary to an 
instruction on the lesser included offense 



of breaking and entering is discussed in 
the supplementary commentary to § 5-1- 
110. 

Lesser Included Offenses: Breaking or En- 
tering and Tampering 
The Court of Appeals has held that 
tampering with physical evidence is a 
lesser included offense of breaking or en- 
tering. Blair v. State, 16 Ark. App. 1, 696 
S.W.2d 755 (1985). Blair broke into a sher- 
iff's vehicle to remove evidence that he 
had committed an offense. On the one 
hand, breaking or entering requires proof 
of breaking or entering a vehicle for the 
purpose of committing a theft or a felony. 
On the other hand, tampering with evi- 
dence requires proof of destroying some- 
thing to make it unavailable in an official 
proceeding. It is difficult to see how it 
could be said under § 5-1-110 that either 
offense is included in the other, although 
Blair's conduct constituted both offenses. 
See AMCI 2003. 



Original Commentary to § 5-39-203 



An offense is committed under this sec- 
tion when the actor without license or 
privilege enters the premises or vehicle of 
another. Entry completes the crime; no 
purpose to engage in further unlawful 
conduct is necessary. The section applies 
to a wide range of circumstances. An ex- 
ample of conduct constituting an offense is 
a transient entering premises or a vehicle 
in order to have a comfortable place to 
drink, sleep, or otherwise engage in activ- 
ities not in themselves criminal. The sec- 
tion can also be used to prosecute an 
unruly patron who refuses to leave a place 



of business after the owner justifiably 
withdraws a license to remain. Since "pre- 
mises" includes any real property, the sec- 
tion also complements existing statutes 
proscribing trespass to land. See, e.g., au- 
thority previously codified as Ark. Stat. 
Ann. § 41-4212 (Repl. 1964); § 41-4212.1 
et seq. (Supp. 1973); § 47-532 et seq. 
"Enters and remains unlawfully" is de- 
fined so as to retain the concept embodied 
in present law that unimproved, unfenced 
land is deemed open to the public unless 
notice not to enter is communicated by 
personal warning or conspicuous posting. 
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Lesser Included Offenses: Burglary and 

Criminal Trespass 

Criminal trespass, as defined in this 
section, will always be a lesser included 
offense of burglary, as defined in § 5-30- 
201 since the person who enters or re- 
mains unlawfully in an occupiable struc- 
ture of another by definition enters or 
remains unlawfully upon the premises of 
another. See Bongfeldt v. State, 6 Ark. 
App. 102, 639 S.W.2d 70 (1982); Grays v. 
State, 264 Ark. 564, 572 S.W.2d 847 
(1978). Criminal trespass is also a lesser 
included offense of breaking and entering, 
as defined in § 5-39-202, at least when 
the latter is committed by entering or 
breaking into a "building, structure, [or] 
vehicle." The characterization as a lesser 
included offense is most significant when 
the defendant charged with burglary or 
breaking and entering requests an in- 
struction on the lesser included offense of 
criminal trespass. For a discussion of the 
defendant's right to such an instruction, 
see the supplementary commentary to 
§ 5-1-110. 



Holdover Tenants Not Criminal Trespass- 
ers 

The Arkansas Supreme Court has ruled 
that § 5-39-203 does not apply to tenants 
who holdover illegally after notice to va- 
cate given under § 18-16-101. Williams v. 
City of Pine Bluff, 284 Ark. 551, 683 
S.W.2d 923 (1985). The Court was unable 
to find any appellate case holding that a 
tenant can commit a criminal trespass. It 
further indicated that traditionally the 
criminal trespass statute has been con- 
strued to require proof of an illegal entry. 
It further found legislative intent that 
another statute provides an exclusive 
remedy in landlord-tenant cases. 

Justices Dudley and Newbern dissented 
in an opinion by Justice Dudley opining 
that the statute on its face clearly applies 
to holdover tenants and that the criminal 
trespass statute and the unlawful de- 
tainer statute found at § 18-60-304 are 
not inconsistent provisions but merely 
embody alternative remedies. 
See AMCI 2004. 



Original Commentary to § 5-52-101 



Chapter 52 deals with criminal conduct 
involving "public servants," as defined by 
§ 5-1-102(16), and affecting public offices 
generally. 

Section 5-52-101, prohibiting trading in 
public office, is drawn from Proposed 
Michigan Code § 4725 and M.P.C. 
§ 240.7. Pre-existing Arkansas statutory 
authority is found at Ark. Stat. Ann. § 3- 
1104 (Supp. 1973) and is slightly more 
restrictive in scope: the only benefit pro- 
hibited appears to be campaign support or 
assistance by the person approached. It is 
also unclear whether the statute reaches 
cases where something is received by a 
political organization rather than by a 
politician. With the adoption of § 5-52- 
102, Arkansas joins the minority of juris- 
dictions making it criminal to take money 
to procure appointment of another as a 
public servant or to designate another as a 
candidate for public office. See, M.P.C. 
§ 240.7, Comment at 116, 117 (Tent. Draft 
No. 8, 1958). 



The draft contains broader language 
than the proposed Michigan provision, 
which requires that one party to the 
transaction be a public servant or party 
officer. The provision's coverage is also 
more comprehensive than that of M.P.C. 
§ 240.7, since the scope of § 41-2701 is 
not limited in terms of "pecuniary" bene- 
fits. As for the quid pro quo for the benefit 
conferred, § 5-52-101 is more narrowly 
drawn than its Model Penal Code counter- 
part, which speaks in terms of a benefit 
given for "approval or disapproval of an 
appointment or advancement in public 
service, or for approval or disapproval of 
any person or transaction for any benefit 
conferred by an official or agency of gov- 
ernment." As is true of several other pro- 
visions contained in this article, the sec- 
tion's prohibition condemns the offering or 
conferring of benefits, the receipt of which 
is prohibited. 
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Original Commentary to § 5-52-102 



Section 5-52-102 had no counterpart in 
earlier statutory law. The provision pro- 
hibits solicitation or acceptance of benefits 
by a public servant subsequent to his de- 
cision, vote, exercise of discretion, etc. The 
language of the section is drawn from 
M.P.C. § 240.3 which describes the provi- 
sion's rationale as follows: 

"Soliciting or accepting pay for past of- 
ficial favor should be discouraged because 
it undermines the integrity of administra- 
tion. Compensation for past action implies 
a promise of similar compensation for fu- 
ture favor. Apart from this implied bribery 



for the future, when some "clients" of a 
public servant undertake to pay him for 
favors, others who deal with the same 
public servant are put under pressure to 
make similar contributions or risk subtle 
disfavor." M.P.C. § 240.3, Comment at 109 
(Tent. Draft No. 8, 1958). 

It will be observed that it is no defense 
to a prosecution under this section that 
the action taken by the public servant was 
otherwise proper. Foreclosing this line of 
defense is justified by the rationale sup- 
porting creation of the offense itself. 



Original Commentary to § 5-52-103 



Section 5-52-103 expands the scope of 
old authority formerly found in a long, 
almost incomprehensible statute at Ark. 
Stat. Ann. § 41-901 (Repl. 1964). Like this 
earlier authority, the Code provision pro- 
hibits conferring benefits upon a member 



of the General Assembly to improperly 
influence him. Because § 5-52-103 speaks 
in terms of all "public servants" and not 
merely legislators, it has much broader 
application than former § 41-901. See, 
§ 5-1-102(16). 



1988 Supplementary Commentary to § 5-52-103 



See AMCI 2703. 



Original Commentary to § 5-52-104 



Section 5-52-104 punishes extortive 
conduct by public servants. Since it com- 
prehends conduct by a public servant re- 
quired to perform services without com- 
pensation other than salary, it provides 
more extensive coverage than pre-existing 
law. See, Ark. Stat. Ann. § 12-1738 (Repl. 



1968), addressing an "officer" charging or 
demanding "greater fees for his services 
than are allowed by law." Cf, Sebastian 
Bridge District v. Lynch, 200 Ark. 134, 138 
S.W.2d 81 (1940). Additionally, the sec- 
tion's prohibition runs to acceptance of 
benefits other than monetary ones. 



Original Commentary to § 5-52-105 



Section 5-52-105 is a counterpart of 
§§ 5-53-109 and -114. It prohibits threat- 
ening or deceitful conduct calculated to 
cause a public servant to grant special 
favors, etc. Apparently, no corresponding 
statutory authority existed previously. Cf. 



prior law formerly found at Ark. Stat. 
Ann. § 41-2804 (Repl. 1964) (threats to 
witnesses); § 41-4001 (Repl. 1964) 
(threatening anyone to prevent the doing 
of a lawful act). 



Original Commentary to § 5-52-106 



Prior to enactment of the Code, Arkan- 
sas law did not contain an equivalent 
provision of general application. Section 
5-52-106 is patterned after Proposed Mis- 
souri Code § 21.050; Proposed Massachu- 



setts Code C. 268-A, § 26; and M.P.C. 
§ 243.2. In essence, the section prohibits 
"speculation ... on official action the 
public servant is in a position to influence, 
or on the basis of confidential information 
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to which he has access only for official 
purposes." M.P.C. § 243.2, Comment at 
119 (Tent. Draft No. 8, 1958). It should 
also be noted that "speculate" as used in 
subsection (a)(2) includes either buying 
property in anticipation of a profit or sell- 
ing property to prevent a loss. Thus, it 



reaches the public servant who learns 
that property he acquired prior to enter- 
ing public service will depreciate in value 
and sells before the general public is 
aware that the value of the property has 
fallen. 



Original Commentary to § 5-52-107 



Like § 5-52-106, this provision breaks 
new ground. It follows New Hampshire 
Criminal Code § 643.1 (1971); New York 
Penal Law § 195.00; and Proposed Mas- 



sachusetts Code C. 268A, § 25. The sec- 
tion punishes the public servant capitaliz- 
ing on his office through an act or omission 
known by him to be unauthorized. 



Original Commentary to § 5-53-101 



Chapter 53, dealing with conduct such 
as perjury and bribery of witnesses and 
jurors, defines offenses striking at the 
very heart of the administration of crimi- 
nal justice. 

"Juror" is denned by § 5-53-101(a) to 
include not only persons actually serving 
on any kind of jury but also persons 
"drawn" from the wheel pursuant to Ark. 
Code Ann. § 16-32-105 or actually "sum- 
moned" as prospective jurors thereunder. 

"False material statement" is denned by 
subsection (a)(2) in a way excluding con- 
siderations of admissibility and actual im- 
pact on the official proceedings involved. 
"Materiality" as here denned is consistent 
with the formulation previously in force in 
Arkansas. See, e.g., Robertson v. State, 54 
Ark. 604, 16 S.W. 582 (1891); Harris v. 
State, 119 Ark. 408, 177 S.W. 1144 (1915). 

Subsection (a)(3), defining "oath," is 
taken from Proposed Michigan Code 
§ 4901(3). It proceeds on the assumption 
that any procedure for administering an 
oath is sufficient so long as the declarant 
is alerted to the fact that the state has a 
special interest in the truthfulness of his 
statements. Since criminal sanctions 
should accrue only when the general as- 
sembly has decided that such a special 
interest exists, the oath must be "autho- 
rized by law." Consequently, an agency or 
public official cannot, without legislative 
authorization, require an oath and 
thereby make falsifications punishable as 
a criminal offense. Subsection (a)(3) also 
describes several circumstances in which 
written statements will be treated as 
made under oath. Subsection (a)(3)(A) is 
designed to facilitate the verification of 



reports made to state agencies and offi- 
cials. Subsection (a)(3)(B) recognizes the 
loose procedures followed by many public 
officials and notaries in administering the 
oath to affidavits and other legal docu- 
ments. It prevents the declarant from ac- 
cepting the benefits to which an affidavit 
or other affirmation under oath is a pre- 
requisite, and then escaping liability for 
falsifications by attacking technical de- 
fects in the administration of the oath. 
The final subsection incorporates the wide 
variety of other procedures previously au- 
thorized by law for attesting to the verac- 
ity of a statement. Subsection (a)(3) com- 
ports with prior law. See, Ark. Stat. Ann. 
§§ 27-125, 27-126 (Repl. 1962); 40-101, et 
seq. (Repl. 1962); and Hudson v. State, 207 
Ark. 18, 179 S.W.2d 165 (1944). 

"Official proceeding" is defined by sub- 
section (4). Apparently, this was formerly 
not a statutorily defined term of art in 
Arkansas. It plays an important role in 
subsequent sections by delineating the 
contexts in which perjury may be commit- 
ted. 

"Testimony" is defined broadly by sub- 
section (5) to include any evidence that is 
or could be offered at an official proceed- 
ing. 

"Threat" is defined so as to embrace not 
only menaces of physical force, but also 
other less direct but equally insidious 
means of influencing the actions of a wit- 
ness or a juror. 

Lastly, "witness" is given an expansive 
definition formulated alternatively in 
terms of issuance of legal process and 
intent of the "potential" witness to testify, 
not in terms of the person's knowledge 
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respecting the subject matter of an official 
proceeding. This definition is somewhat 
more comprehensive than that provided 



by former authority. See, Poe v. State, 95 
Ark. 172, 177, 129 S.W. 292, 295 (1910). 



1988 Supplementary Commentary to § 5-53-101 



In Slavens v. State, 1 Ark. App. 245, 614 
S.W.2d 529 (1981) the admissibility of a 
prior inconsistent statement made by a 
witness at a criminal trial turned on 
whether the prior statement, which had 
been given under oath to a deputy prose- 
cuting attorney pursuant to Ark. Stat. 
Ann. § 43-801 [§ 16-43-212], was made in 
an "other proceeding," as used in Rule 
801(d) (1) (i) of the Uniform Rules of 
Evidence (codified as Ark. Code Ann. § 16- 
14-101). By resorting to the definition of 
"official proceeding" that appears in § 5- 
53-101, the Court of Appeals concluded 
that a statement under oath to the prose- 
cuting attorney was made in an "official 
proceeding" and hence an "other proceed- 
ing" within the meaning of Rule 801. Im- 
plicit in the Court's ruling is the determi- 
nation that making a false statement 
under oath to a prosecuting attorney or 



his deputy constitutes the offense of per- 
jury (§ 5-53-102) and not false swearing 
(§ 5-53-103). Since § 16-43-212 autho- 
rizes prosecuting attorneys and their dep- 
uties to administer oaths for the purpose 
of taking the testimony of witnesses "sub- 
poenaed before them," it could be argued 
that a person who appears voluntarily 
before a prosecutor and makes a false 
statement under oath cannot be convicted 
of perjury. The contrary argument is that 
under § 5-53-105 such an irregularity 
would be no defense. In any event, if the 
person making the statement to the pros- 
ecutor did so with a purpose of hindering 
the prosecution of another, he would be 
guilty of violating § 5-54-105 whether or 
not he was under oath at the time he 
made the statement. 
See AMCI 2601-2603. 



Original Commentary to § 5-53-102 



Section 5-53-102 defines perjury, an of- 
fense considered by the Commission to be 
one of singular gravity, for, as is pointed 
out by the Model Penal Code: 

"False testimony . . . can convert govern- 
mental power into an instrument of injus- 
tice rather than justice, with unfortunate 
consequences not only for the individual 
whose life, freedom or property may be 
affected, but also for the sake of the com- 
munity's general sense of security and 
confidence in the state." M.P.C. § 241.1, 
Comment at 100 (Tent. Draft No. 6, 1957). 

Former statutory authority on perjury 
and related offenses was prolix, overlap- 
ping, and ambiguous. See, prior law for- 
merly found at Ark. Stat. Ann. § 41-3001 
(Repl. 1964) (perjury in the first degree); 
§ 41-3002 (Repl. 1964) (perjury in the 
second degree); § 41-3011 (Repl. 1964) 
(false swearing). Perjury in the second 
degree, in particular, was a redundant 
offense. It appears to have been primarily 
directed at the person who falsely testified 
as to an immaterial matter. The need for 
such an offense is doubtful. The rationale 
for punishing perjury is preventing sub- 



version of judicial and other governmental 
processes. This rationale evaporates 
when, by definition, the declarant's state- 
ments have no effect on the particular 
governmental process. The low priority 
attached to false immaterial statements 
under oath was reflected by the penalty 
provision of perjury in the second degree 
which prescribed a fine only of no more 
than $500 — a sanction with minimal 
deterrent effect. See, former Ark. Stat. 
Ann. § 41-3006 (Repl. 1964). 

For these reasons, the Code 
criminalizes only false material state- 
ments, such statements being punished 
either as perjury (§ 5-53-102) or false 
swearing (§ 5-53-103). The distinguishing 
feature between the two offenses is 
whether or not the false statement is 
made at an "official proceeding" as defined 
in § 5-53-101(4). False statements at an 
official proceeding are treated more seri- 
ously because (1) matters of considerable 
importance are generally at issue; and (2) 
the significance of his statements is im- 
pressed on the declarant through the so- 
lemnity of a formal oath. The necessity 
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that the oath be "required or authorized 
by law" reiterates the point made in the 
Commentary at § 5-53-101 that criminal 
sanctions should be imposed for false 
statements only when the general assem- 
bly has specifically determined the need 
for truthful information. 

It is no defense to charge under § 5-53- 
102 that the declarant was unaware of the 
materiality of his statement. Prior law 
appears to have been silent as to this proof 
requirement. As indicated by § 5-53- 
101(2), whether a particular statement is 
material is a question of law. This is in 
accord with previous Arkansas law. Barre 



v. State, 99 Ark. 629, 139 S.W. 641 (1911). 
It should be noted that a number of 
current statutes provide that false state- 
ments to a particular board or agency are 
punishable as perjury. Lack of time pre- 
vented a thorough examination of this 
proliferation of authority to determine, 
consistent with the principles set out 
above, which false statements should be 
treated as perjury and which as false 
swearing. It is hoped that the general 
assembly will in future sessions revise 
these statutes to conform to Code require- 
ments. 



1988 Supplementary Commentary to § 5-53-102 



See AMCI 2602. 



Original Commentary to § 5-53-103 



Section 5-53-103, false swearing, had a 
counterpart of the same name under old 
law. See, prior law formerly found at Ark. 
Stat. Ann. §§ 41-3011, 3012 (Repl. 1964). 
Prior authority was framed broadly in- 
deed, overlapping in coverage with first 
and second degree perjury to the extent 
that a person committing either degree of 
perjury probably committed false swear- 
ing in addition. 



Under the Code, false swearing is com- 
mitted by knowingly making a false ma- 
terial statement under oath other than in 
an official proceeding. It is not a lesser 
included offense of perjury; in fact, the two 
offenses are defined so as to be mutually 
exclusive. As is the case with perjury, lack 
of knowledge of the materiality of the false 
statement is no defense. 



1988 Supplementary Commentary to § 5-53-103 
See AMCI 2603. 

Original Commentary to § 5-53-104 



Section 5-53-104 provides Arkansas law 
with an entirely new, albeit carefully re- 
stricted, defense to perjury: retraction. In 
permitting the assertion of this defense 
the Code attempts to encourage recanta- 
tion of false testimony. Under some formu- 
lations, the defense is denied if retraction 
causes termination of the proceedings. 
See, M.P.C. § 241.1(4). This restriction on 
the defense has been rejected in recent 
revision efforts on the grounds that the 
motivation to set the record straight 
should exist so long as evidence is still 
being heard in the case. See, Proposed 
Oregon Code § 187; Proposed Michigan 
Code § 4930. Subsection (3) adopts a mid- 
dle ground, permitting retraction at any 



time prior to submission of the case to the 
factfinder, but imposing misdemeanor lia- 
bility if retraction leads to termination of 
the proceeding. 

Retraction has long been a common law 
defense in New York and other states. It 
has, on the other hand, been rejected by 
other jurisdictions. See, Annot., 64 A.L.R. 
2d 276 (1959); M.P.C. § 241.1, Comment 
at 128-131 (Tent. Draft No. 6, 1957); and 
Proposed Massachusetts Code C. 268, § 1, 
Commentary at 146. Federal authority is 
found at 18 U.S.C.A. § 1623(d) (Supp. 
1975). For recent developments at the 
federal level, see United States v. Lardieri, 
497 F.2d 317 (3rd Cir. 1974). In adopting 
§ 5-53-104, Arkansas has also followed 
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the lead of the proposed codes of Oregon 
(§ 187), Texas (§ 37.05), Michigan 
(§ 4930), and Missouri (§ 20.040). Arkan- 



sas alone, however, imposes misdemeanor 
liability when retraction causes termina- 
tion of the affected proceedings. 



1988 Supplementary Commentary to § 5-53-104 



See AMCI 2602-D. 



Original Commentary to § 5-53-105 



Commonly encountered irregularities 
may not be asserted as defenses to prose- 
cutions for perjury or false swearing. As is 
true of the analogous Model Penal Code 
provision: 

"The guiding principle is that when the 
community commands or authorizes cer- 
tain statements to be made with special 
formality or on notice of special sanction, 
the seriousness of the demand for honesty 
is sufficiently evident to warrant applica- 



tion of criminal sanctions." M.P.C. 
§ 241.1, Comment at 127 (Tent. Draft No. 
6, 1957). 

Section 5-53-105 conforms to prior law. 
See, Hudson v. State, 207 Ark. 18, 179 
S.W.2d 165 (1944), and Cox v. State, 164 
Ark. 126, 261 S.W. 303 (1924); Cf. t former 
authority previously located at Ark. Stat. 
Ann. § 41-3002 (Repl. 1964) (last sen- 
tence). 



Original Commentary to § 5-53-106 



Section 5-53-106 permits a perjury or 
false swearing conviction based solely on 
contradictory statements under oath. Cf., 
prior law formerly found at Ark. Stat. 
Ann. § 41-3008 (Repl. 1964) permitting 
multiple statements to be charged in dif- 
ferent counts of one indictment, but re- 
quiring proof of the falsity of at least one 
statement. Under the Code, if the incon- 
sistent statements were both made at an 
official proceeding, the witness can be con- 
victed of perjury. If the inconsistent state- 
ments were both made under oath in 
circumstances other than an official pro- 



ceeding, the witness can be convicted of 
false swearing. However, if one statement 
was made at an official proceeding and an 
inconsistent statement was made under 
oath other than in an official proceeding, 
the section gives the witness the benefit of 
the doubt and assumes that the latter 
statement was the false one, subjecting 
him to conviction of false swearing at 
most. Of course, if there is independent 
evidence sufficient to prove that the state- 
ment at the official proceeding was false, 
the witness can still be convicted of per- 
jury. 



Original Commentary to § 5-53-107 



Section 5-53-107 is descended from the 
common law "two witness rule." It pro- 
vides that, except in prosecutions under 
§ 5-53-107, falsity may not be established 
solely through contradiction by the uncor- 



roborated testimony of a single witness. 
This is in accord with prior Arkansas law. 
Stubblefield v. State, 201 Ark. 611, 146 
S.W.2d 688 (1941). 



Original Commentary to § 5-53-108 



Former law on witness bribery was 
found at Ark. Stat. Ann. § 41-2804 (Repl. 
1964), which proscribed "bribing" or at- 
tempting to bribe a "witness" to absent 
himself, avoid process, or withhold evi- 
dence. Neither "bribery" nor "witness" was 
defined. 



Section 5-53-108 prohibits offering, 
agreeing to offer, or actually conferring a 
benefit upon a witness or one who the 
actor believes may be called as a witness, 
if the actor's purpose is to accomplish the 
enumerated ends. Like most new codes, 
the section recognizes the range of bene- 
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fits having other than economic signifi- 
cance. The provision's scope is conse- 
quently not restricted by reference to 
pecuniary benefit. Accord. Proposed Mas- 
sachusetts Code C. 268, § 5; Proposed 
Texas Code § 36.05; Proposed Missouri 
Code § 20.270; and Proposed Hawaii 
Code § 1073. Compare, Proposed Oregon 
Code §§ 179, 180; and Proposed Michigan 
Code § 5005. Given the expansive defini- 
tion of "witness" and "testimony," the sec- 
tion has broad application. 
To the extent the section reaches a mere 



offer, it establishes an inchoate offense. 
This reflects the Commission's view that 
the conduct described is so deleterious to 
the administration of justice that at- 
tempts are justifiably graded with the 
same severity as the consummated of- 
fense. 

It should also be noted that the provi- 
sion's prohibition extends to the corrupt 
witness. Unlike former law, it subjects to 
prosecution for bribery the witness who 
solicits, accepts, or agrees to accept a 
benefit. 



1988 Supplementary Commentary to § 5-53-108 
See AMCI 2608. 

Original Commentary to § 5-53-109 



This provision complements Section 
5-53-109. Where the former strikes at 
subversion of the judicial process by brib- 
ery, § 5-53-109 reaches "threatening" con- 
duct defined by § 41-2601(6). The section 
speaks in "inchoate" terms to the same 
extent and for the same reasons as does 



§ 5-53-108. The sweeping definition as- 
signed the term "threat" encompasses the 
veiled as well as the bluntly offered men- 
ace. Previous authority was consistent in 
theory and language. See prior law for- 
merly codified as Ark. Stat. Ann. § 41- 
2804 (Repl. 1964). 



1988 Supplementary Commentary to § 5-53-109 
See AMCI 2609. 



Original Commentary to § 5-53-110 



Like the two preceding sections, § 5-53- 
110 defines a crime involving persuasion 
of another person to impede the judicial 
process. The provision is patterned after 
Proposed Michigan Code § 5020 and Pro- 
posed Federal Code § 1322. Although 
proof of a threat or bribe will establish the 
crime, the section is drawn so as to include 
within its sweep conduct other than 
threats or offers of pecuniary benefit. For 
example, one who seeks to trade on friend- 



ship with a potential witness to have 
information withheld would fall within 
the provision's purview. Since such behav- 
ior is less reprehensible than bribery or 
intimidation, the offense receives misde- 
meanor grading. The scope of the section 
extends beyond that of the only analogous 
former statutory provision, Ark. Stat. 
Ann. § 41-2804 (Repl. 1964), which re- 
quired proof of the use of "unlawful 
means." 



1988 Supplementary Commentary to § 5-53-110 

See AMCI 2610. 
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Original Commentary to § 5-53-111 



Section 5-53-111 had its origin in Pro- 
posed Federal Code § 1323. It extends the 
concept of "tampering" to physical evi- 
dence. The section's coverage is somewhat 
akin to that of prior authority previously 
found at Ark. Stat. Ann. §§ 41-2815, 2816 
(Repl. 1964), which prohibited theft, de- 
struction, etc., of public or private records 
with intent to "defraud" (§ 41-2815) or 
"injure" (§ 41-2816). However, since § 5- 
53-111 is specifically designed to thwart 
obstructions of justice, not to prevent 
"frauds" or "injuries" generally, it has a 



narrower focus. That is, only tampering 
intended to impede official proceedings or 
investigations is reached. The more pre- 
cise Code counterpart to prior §§ 41-2815, 
2816 is tampering with a public record 
(§ 5-54-121). 

Although the guilty defendant will most 
commonly have the strongest motivation 
to tamper, the section provides for ex- 
traordinary circumstances through the 
"prosecution or defense" terminology of 
subsection (b). 



1988 Supplementary Commentary to § 5-53-111 



Tampering with physical evidence so as 
to impair or obstruct the prosecution or 
defense of a felony is a Class D felony. 
Other instances of tampering with physi- 
cal evidence are punishable as a Class B 
misdemeanor. In Scott v. State, 1 Ark. 
App. 207, 614 S.W.2d 239 (1981), the 
Court held that the burden was on the 
state to show that the prosecution of a 
felony was actually impaired or ob- 
structed. In that case, the defendant 
threw away a gun that had been used in a 
shooting. Since the evidence did not show 
that the shooting constituted a felony, the 
Court reduced a Class D felony tampering 
conviction to a Class B misdemeanor con- 
viction. It is not clear how much evidence 
the state must introduce in a tampering 
case in order to discharge its burden of 
showing that the tampering hindered the 
prosecution of a felony. If tampering with 
the evidence makes it impossible to pros- 



ecute for the underlying felony, it may 
likewise be difficult to prosecute for felony 
tampering with physical evidence. 

Lesser Included Offenses: Breaking or En- 
tering and Tampering 
The Court of Appeals has held that 
tampering with physical evidence is a 
lesser included offense of breaking or en- 
tering. Blair v. State, 16 Ark. App. 1, 696 
S.W.2d 755 (1985). Blair broke into a sher- 
iff's vehicle to remove evidence that he 
had committed an offense. Breaking or 
entering requires proof of breaking or en- 
tering a vehicle for the purpose of commit- 
ting a theft or a felony. Tampering with 
evidence requires proof of destroying 
something to make it unavailable in an 
official proceeding. It is difficult to see how 
it could be said under § 5-1-110 that ei- 
ther offense is included in the other, al- 
though Blair's conduct constituted both 
offenses. 



Original Commentary to § 5-53-112 



This section is based on Proposed Fed- 
eral Code § 1367. It had a somewhat more 
limited counterpart in former Ark. Stat. 
Ann. § 41-2818 (Repl. 1964) (assault, re- 
prisals, or pressure on juror for action 
taken as juror). If retaliation takes the 
form of criminal conduct, a charge under 
§ 5-53-112 may accompany a charge 



grounded on the retaliatory conduct itself. 
However, it was not the Commission's 
intent to restrict the meaning of "unlaw- 
ful" conduct to include only "criminal" con- 
duct. As is the case under the Proposed 
Federal Code, "unlawful" conduct also em- 
braces torts such as actionable interfer- 
ence with an employment contract. 
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1988 Supplementary Commentary to § 5-53-113 
See AMCI 2613. 

1988 Supplementary Commentary to § 5-53-114 
See AMCI 2614. 

Original Commentary to § 5-53-115 



Sections 5-53-113 to -115 substantially 
restate old law formerly found at Ark. 
Stat. Ann. §§ 41-2805 to -2807 (Repl. 
1964). In doing so, the Code provisions 
closely parallel the preceding provisions 
applicable to corrupt influence of wit- 
nesses. 

Section 5-53-113(a)(l) prohibits offering 
or conferring a benefit upon a juror to 
influence the judicial process. Bribe re- 
ceipt or solicitation by jurors with the 
same real or professed end in view are 
covered by subsection (a)(2). Presently, 
felony liability is imposed for the former 
type of conduct by former § 41-2806 and 
for the latter by prior §§ 41-2805, -2807. 

Subsection 5-53-113(a)(l) tracks former 
law by imposing liability for giving or 
offering any benefit. Cf., previous § 41- 



2806 (". . . giving or offering to give any 
gratuity or gift whatever, or by any means 
whatsoever. . ." [emphasis added]). By 
proscribing solicitations by jurors, § 5-53- 
113(a)(2) extends the reach of old author- 
ity. See, earlier §§ 41-2805, -2807. 

An analogue to § 5-53-109 (intimidat- 
ing a witness) is found in § 5-53-114, 
which prohibits threatening a juror. This 
apparently is in accord with earlier Ar- 
kansas law. See prior law formerly codi- 
fied as Ark. Stat. Ann. § 41-2806. 

Section 5-53-115 is designed to pick up 
behavior not constituting a bribe or 
threat. It applies to all communications 
outside the confines of the particular pro- 
ceeding intended to influence a juror's 
deliberations. 



1988 Supplementary Commentary to § 5-53-115 



See AMCI 2615. 



Original Commentary to § 5-53-116 



The Commission was of the same mind 
as the Reporters of the Proposed Oregon 
Code in viewing simulation of legal pro- 
cess as an interference with judicial pro- 
cess: 

"The false simulation of an official legal 
document subverts the legitimacy of judi- 
cial administration by impairing public 
confidence in the genuine article." Pro- 
posed Oregon Code § 210, Commentary at 
207. 



The section is designed to discourage 
activities such as use of misleading docu- 
ments in debt collection. Like former law, 
the provision requires purpose to obtain 
something of value through use of a docu- 
ment known to resemble legal process. 
See, prior law formerly codified as Ark. 
Stat. Ann. §§ 41-1978 et seq. (Supp. 
1973). 



Original Commentary to § 5-54-101 



A "correctional facility" is a place used 
for confinement of persons. The definition 
is broad enough to encompass a place used 
for incarceration of persons charged with 
or convicted of crimes; detained under 
court order as, for example, a material 



witness; or awaiting extradition or depor- 
tation. The definition also extends to the 
Arkansas state hospital in the designated 
circumstances. 

"Custody" is defined as restraint by a 
law enforcement officer other than deten- 
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tion in a correctional facility, training 
school, or state hospital. As used in the 
definition, "restraint" connotes a total 
deprivation of liberty. Lesser restrictions 
on a person's liberty, such as those some- 
times imposed pursuant to suspension, 
probation, or release on bail, do not con- 
stitute "custody." The person who 
breaches such restrictions may be guilty 
of failure to appear (§ 5-54-120), but can- 
not be convicted of escape (§§ 5-54-110 to 
-112). The restraint must be subsequent to 
an arrest. The person who flees following 
an officer's order to halt is not in custody 
and consequently does not escape from 
custody. Likewise, the material witness 
who disobeys an order to remain at the 
scene of a crime does not escape from 
custody. The definition of "custody" takes 
no position on whether the arrest must be 
lawful. Instead, the various degrees of the 
offense of escape are defined so that the 
legality of the arrest is relevant only when 
the arrestee does not use force to effect his 
escape. See, §§ 5-54-110 to -112, and 
Commentary thereto. Finally, by exclud- 
ing correctional facilities and other insti- 
tutions, the definition limits when a per- 
son is in custody to the time between 
arrest and incarceration or spent in tran- 
sit between various correctional facilities, 
courts, and other institutions. 

The definition of "escape" is consistent 
with former authority and is self-explan- 
atory. 

Subsection (4) defines "governmental 
function" in terms of activities lawfully 
undertaken by public servants. Formerly, 
no comprehensive statutory counterpart 
existed, although the courts were from 
time to time called on to ascertain 
whether diverse functions were "govern- 
mental" ones. See, e.g., Kirksey v. City of 
Fort Smith, 227 Ark. 630, 300 S.W.2d 257 
(1957). 

"Implement for escape" and "implement 
for unauthorized departure" are given 
parallel, functional definitions distin- 
guished only by the type of facility in> 
which they may be employed. A person 
can "escape" only from custody or a correc- 
tional facility. "Unauthorized departure" 
is not separately defined. It is used in this 
chapter to refer to the inmate of a juvenile 
school or state hospital who leaves with- 
out permission. 

"Prohibited article" is a related, but 



broader term than "implement for escape" 
or "implement for unauthorized depar- 
ture." The definition of "prohibited article" 
speaks in more detail as a result of 
amendment by Act 360 of 1977 in antici- 
pation of a new grading scheme for the 
offense of furnishing prohibited articles. 
See, § 5-54-119. "Controlled substance" is 
defined to exclude drugs prescribed for an 
inmate and smuggled to him. Such con- 
duct would still constitute an offense, but 
one less serious than an offense involving 
introduction of unprescribed controlled 
substances into a facility. "Weapon" is 
broadly defined along lines suggested by 
§ 5-1-102(4). 

"Juvenile training school" and "Arkan- 
sas State Hospital" are defined in subsec- 
tions (7) and (12) respectively by reference 
to existing statutory authority. 

"Physical force" and "deadly physical 
force," defined in subsections (8) and (9), 
are given the same meaning here as in 
several other chapters. See, e.g., §§ 5-2- 
601 and 5-12-101. The terms are used 
throughout this chapter to distinguish dif- 
ferent degrees of or to authorize different 
punishments for the same basic offense. 

"Public record" is defined by subsection 
(11) in a fashion somewhat more complete 
than the previous statutory definition of 
the same term in the old Freedom of 
Information Act. See, Ark. Stat. Ann. 
§ 12-2803 (Repl. 1968). The context in 
which the term is used in this chapter 
requires a more restrictive definition. See, 
§ 5-54-121. The term applies to all 
records that are required by law to be 
either "created by or received and re- 
tained by" the government. Consequently, 
it is not essential that the law require a 
particular record to be filed; it is sufficient 
that the law requires a government 
agency to accept and keep a record if 
proffered. A private memorandum of an 
act or transaction, even if it could by law 
be filed, does not become a public record 
until actually accepted by the government 
agency since until that time it is not an 
"official" record within the meaning of the 
first clause of the definition. In addition, 
unlike the analogous provision of the 
Model Penal Code, the definition of "public 
record" does not include information re- 
quired by law to be kept by private per- 
sons for use or inspection by the govern- 
ment. 
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1988 Supplementary Commentary to § 5-54-101 
See AMCI 2801. 

Original Commentary to § 5-54-102 



Virtually all of the offenses denned in 
Article VIII are directed at specific types 
of interference with the operation of gov- 
ernment. Section 5-54-102 deals generally 
with the problem of such obstructive con- 
duct. It provides a catchall statute de- 
signed to reach conduct not specially 
treated elsewhere, but it also creates a 
lesser included offense of most other of- 
fenses in this Article. 

The offense is normally a class C mis- 
demeanor. More severe penalties result if 
the actor employs physical force. 

Subsection (c) details several instances 
in which application of the statute is 
clearly unnecessary or inappropriate. 
Subsection (c)(1) reflects the basic policy 



judgment that, absent the use of force or 
violence, a mere attempt to avoid appre- 
hension by a law enforcement officer does 
not give rise to an independent offense. 
Refusal to submit to an arrest is excepted 
by subsection (c)(2) since such conduct is 
the subject of § 5-54-103. Subsection 
(c)(3) provides a more significant excep- 
tion. A passive refusal to comply with a 
duty imposed by a statute or court does 
not constitute a violation of this section, 
although, of course, it may be punishable 
under the other statute or as contempt of 
court. Finally, subsection (c)(4) recognizes 
that citizens should not be discouraged 
from attempting to prevent illegal acts by 
public officials. 



Original Commentary to § 5-54-103 



There was no "resisting arrest" statute 
as such in former Arkansas law. Such 
conduct was punished under statutes that 
generally prohibited interference with an 
officer or proscribed various aggressive 
acts toward an officer. See, prior law for- 
merly found at Ark. Stat. Ann. § 41-2801 
(Repl. 1964) (obstructing or resisting offi- 
cer); § 41-2802 (Supp. 1973) (assaulting 
officer); § 41-2803 (Repl. 1964) (threaten- 
ing officer — drawing gun). Code section 
5-54-103 is narrowly confined to the arrest 
situation. Interference with an officer in 
other circumstances is dealt with by §§ 5- 
54-102 or 5-54-104. Resistance must take 
the form of physical opposition to the 
arrest. Completely passive refusal to sub- 
mit to an officer attempting to effect an 
arrest does not constitute resistance. 

At common law a person could use rea- 
sonable non-lethal force in resisting an 
unlawful arrest. See, e.g., Bad Elk v. 
United States, 111 U.S. 529, 20 S. Ct. 729, 
44 L. Ed. 874 (1900). There is also some 
Arkansas authority indicating that an of- 
ficer making an illegal arrest loses the 



protection of his office and is treated in the 
same fashion as a private citizen who 
initiates an assault. See, Johnson v. State, 
100 Ark. 139, 139 S.W. 1117 (1911). Sub- 
section 41-2803(3) aligns Arkansas with 
Alaska, California, Delaware, Illinois, and 
New Jersey in modifying this traditional 
rule. See, Annot., 44 A.L.R. 3d 1078 
(1972). A private citizen cannot use force 
to resist an arrest by one who he knows is 
a law enforcement officer performing his 
duties, regardless whether the officer had 
authority to make the arrest. The place to 
litigate the legality of an arrest is in a 
court, not the streets. The principle em- 
bodied in subsection (c) is repeated in 
§ 5-2-612 — justification: use of physical 
force in resisting arrest prohibited. As 
discussed in the Commentary to § 5-2- 
612, neither that section nor this one 
applies when the illegality of the arrest 
stems from use of excessive force by the 
officer. An arrested person is not com- 
pelled to submit peacefully to an illegal 
beating at the hands of a police officer. 
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1988 Supplementary Commentary to § 5-54-103 



Amendments. 

Act 261 of 1987 engrafted the offense of 
refusal to submit to arrest (§ 5-54- 
103(b)(l)-(4)) onto the resisting arrest 
statute. Subsection (b) is perhaps aimed 
at the person who declines to submit to 
arrest by failing to follow instructions 
given by the arresting officer. It will cover 
cases where the arrestee must be carried 
to a police car or removed from a sidewalk 
in front of a building, for instance. 

Persons violating subsection (b) will 
likely be charged with two misdemeanor 
offenses: the offense for which the arrest 
was originally made and the refusal of- 
fense. A defense to the first offense will not 
normally excuse the second. Even where 
the prosecution fails to convict for the first 



offense — e.g., a trespass — a sixty day 
jail term may still be imposed on the 
defendant who refused to submit on the 
"rough justice" theory that he was com- 
mitting no offense. The potential for mis- 
use of this authority is readily apparent, 
but whether this will prove a problem 
remains to be seen. 

It should also be pointed out that the 
section does not specify what kinds of acts 
constitute "refusal to submit" to arrest. It 
is not clear that one whom a police officer 
places under arrest for trespass, for exam- 
ple, may not escape liability by announc- 
ing that he is submitting to arrest while 
refusing to move at the direction of the 
officer. 



Original Commentary to § 5-54-104 



Section 5-54-104, which is directed at 
assaults on law enforcement officers, is 
much broader than § 5-54-103. It is not 
limited to the arrest context but covers all 
assaults on officers acting within the 
scope of their office — e.g., those engaged 
in executing search warrants, seizing 
property, or serving civil process. This 
section is essentially prior law formerly 
codified as Ark. Stat. Ann. § 41-2802 
(Supp. 1973), restated in a form that is 
easier to understand and that comports 
with Code terminology. The criteria set 



out in subsection (b)(1) for imposing felony 
liability are based on former Ark. Stat. 
Ann. § 41-2802.1 (Supp. 1973). 

Subsection (b)(1)(B) was amended by 
Act 360 of 1977 to impose class C felony 
liability for interference with a law en- 
forcement officer if the person interfering 
is assisted by another person and the law 
enforcement officer suffers physical injury. 
Prior law required that the interferer be 
assisted by two or more persons before 
such liability accrued. 



1988 Supplementary Commentary to § 5-54-104 



To the consternation of the Supreme 
Court, the correct application of §§ 5-54- 
103 and -104 remained unclear for years 
after enactment of the Code. 

In Breakfield v. State, 263 Ark. 398, 566 
S.W.2d 729 (1978), the Court reversed a 
conviction of interfering with a police offi- 
cer where the evidence showed that appel- 
lant threatened or used physical force 
when an arrest was attempted. Also, see 
State v. Bocksnick, 268 Ark. 74, 593 
S.W.2d 176 (1980), where the Court held 
that appellant was once more mischarged 
under § 5-54-104, a § 5-54-103 (resisting 
arrest) charge being appropriate because 
the law enforcement officers were per- 
forming no duty other than arresting ap- 
pellant when they were fired upon. Fi- 



nally, citing the commentary to §§ 5-54- 
103, -104, the Court held in Price v. State, 
276 Ark. 80, 632 S.W.2d 429 (1982), that 
"the offense of interference applies only 
where a police officer is interfered with in 
the performance of his duty by someone 
other than whom the officer is trying to 
arrest." Price, supra, at 82, 632 S.W.2d at 
431. See, also, Easterly v. State, 8 Ark. 
App. 135, 648 S.W.2d 843 (1983); Gilmer v. 
State, 269 Ark. 30, 602 S.W.2d 406 (1980). 
Self defense may be asserted to justify 
the use of physical force alleged to consti- 
tute an offense under §§ 5-54-103 and 
-104. See §§ 5-2-606, -607; the original 
commentary to § 5-54-103; Lucas v. State, 
5 Ark. App. 168, 634 S.W.2d 145 (1982) 
(conviction of interference with law en- 
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forcement officer reversed); Barnes v. 
State, 4 Ark. App. 84, 628 S.W.2d 334 
(1982) (conviction of second degree battery 
reversed); AMCI 4105. 



See AMCI 2803 and 2804. 



Original Commentary to § 5-54-105 



Section 5-54-105 is a descendant of the 
common law concept of accessories after 
the fact, but departs markedly from the 
common law tradition in a number of 
ways. Former statutory law codified com- 
mon law to a great extent. See prior law 
formerly codified as Ark. Stat. Ann. §41- 
120 (Repl. 1964) (Accessory after the fact). 
As is apparent from its title, the concept 
was based on the notion that an accessory 
after the fact was an accomplice to a crime 
already committed. See, e.g., Stevens v. 
State, 111 Ark. 299, 163 S.W. 778 (1914). 
At common law, this theory of liability 
resulted in several anomalies: 

"[I]t was necessary to prove that the 
principal offense had been committed and 
that the accessory knew that the person 
he aided was the guilty perpetrator; the 
accessory could not be tried before the 
principal, and was therefore immune if 
the principal died or made good his es- 
cape; acquittal of the principal barred 
conviction of another as accessory; the 
accessory after the fact might be punished 
as severely as the principal offender." 
M.P.C. § 242.3, Comment at 195 (Tent. 
Draft No. 9, 1959). 

Despite the fact that Arkansas, like 
most other jurisdictions, had abolished 
most of these absurd possibilities by leg- 
islation, the Commission felt it appropri- 
ate to make a sharp break with traditional 
lines of thinking and treat the hinderer as 
an obstructor of justice rather than as an 
accessory. 

Earlier law required that the actor have 
"full knowledge" of the crime committed 
by the person assisted. See former Ark. 
Stat. Ann. § 41-120. The Code formula- 



tion, on the other hand, speaks in terms of 
the actor's purpose rather than the cer- 
tainty of his knowledge respecting the 
consummated crime. Both prior law and 
the Code prohibit hindering efforts to ap- 
prehend misdemeanants as well as felons. 
Former law enjoined "concealing," "har- 
boring," or "protecting." Section 5-54-105 
is more inclusive and specific. Besides 
covering "concealing and harboring" it 
specifically forbids rendering other types 
of assistance that are frequently given 
fugitives. 

The present grading scheme derives 
from treatment of this form of conduct as 
accessorial. See, prior law formerly found 
at Ark. Stat. Ann. § 41-121 (Repl. 1964). 
Prior to the Code's enactment, Arkansas 
was one of only three states that permit- 
ted an accessory after the fact to be pun- 
ished as severely as the principal. M.P.C. 
§ 242.3, Comment at 201 (Tent. Draft No. 
9, 1959). As originally enacted and as 
amended by Act 360 of 1977, the Code 
mitigates this harshness somewhat by 
providing that hindering is at most a class 
B felony — and then only if the person 
unlawfully assisted has committed a class 
A felony. Under other circumstances, hin- 
dering is graded one class below that of 
the offense of the person unlawfully aided. 

The section adheres to previous legisla- 
tive policy by mitigating liability upon a 
showing that the actor and the person 
assisted are related in expressed degrees. 
Cf. prior law formerly found at Ark. Stat. 
Ann. § 41-121 (Repl. 1964), exempting 
certain relatives from liability so long as 
they did not resist a lawful arrest. 



1988 Supplementary Commentary to § 5-54-105 



Knowledge of Hinderer and Liability for 

Volunteering 

In Workman v. State, 267 Ark. 103, 589 
S.W.2d 21 (1979), having pointed out cir- 
cumstances indicating that appellant 
knew what conduct the actor had engaged 
in and that he had committed "an offense," 



the Court held that appellant's purpose to 
hinder prosecution supported a conviction 
of a class B felony, no proof of her knowl- 
edge of the exact offense committed being 
required. Former law at Ark. Stat. Ann. 
§ 41-120 (Repl. 1964) required that a hin- 
derer have "full knowledge" of the crime 



258 



CRIMINAL CODE 



committed. Workmen is consistent with 
legislative intent on this point. See origi- 
nal commentary to § 5-54-105. 

It should also be noted that the Court 
found as follows in Workman: 

Here appellant's statements to the 
police were, in the words of our stat- 
ute, a mere continuation of her effort 
to "conceal[s], alter[s], destroy [s], or 
otherwise suppresses] the discovery 
... of any fact, information or other 
thing related to the crime which 
might aid in the discovery, apprehen- 
sion, or identification of the person;" 
and to "volunteer[s] false information 
to a law enforcement officer. " § 5-54- 
105(a)(4), (6). The deliberate act of 
making false statements to the police 
concerning Pace's activities the night 
of the robbery is the essence of the 
alleged criminal offense and not a 
confession. 

Id. at 106, 589 S.W.2d at 22 (emphasis 

added). 

Though the opinion is not clear on this 
point, appellant's statements may have 



been made in the course of questioning by 
the police. If so, the Court's language in 
regard to § 5-54- 105(a)(6) may be overly 
broad, the drafters' intent being to punish 
the volunteer who deliberately seeks out 
and lies to law enforcement officers, not 
one who falsely responds in the course of 
questioning. 

Also, see Comment, 31 Ark. L. Rev. 100, 
112-17 (1977). 

Acquittal of Person Protected No Defense 
That the disposition of the prosecution 
of the person aided in violation of § 5-54- 
105 is irrelevant insofar as the guilt of the 
hinderer is concerned is illustrated by 
Rowdean v. State, 280 Ark. 146, 655 
S.W.2d 413 (1983). There, in a joint trial, 
Mrs. Rowdean was convicted of first de- 
gree murder and her husband was con- 
victed of hindering under § 5-54-105. Mr. 
Rowdean's conviction was summarily af- 
firmed after the Court in the same opinion 
reversed his spouse's conviction. 
See AMCI 2805. 



Original Commentary to § 5-54-106 



This section is patterned after M.P.C. 
§ 242.4. It is designed to cover the situa- 
tion where the actor cannot be convicted 
under § 5-54-105 because his primary 



purpose was to obtain a share of the 
proceeds of the crime rather than to 
hinder apprehension of the principal of- 
fender. 



1988 Supplementary Commentary to § 5-54-106 
See AMCI 2806, 2806-P. 

Original Commentary to § 5-54-107 



Section 5-54-107 deals with circum- 
stances under which one person either 
expressly or impliedly agrees with an- 
other that in consideration of receipt of 
something of value the first party will not 
report an offense committed by the paying 
party. The section reaches conduct that 
does not constitute hindering apprehen- 
sion or prosecution (§ 5-54-105) because 
the latter offense is defined so as to re- 
quire affirmative efforts to conceal evi- 
dence of a crime or its perpetrator. 

Former Arkansas statutory law on com- 
pounding was obviously the offspring of 
common law doctrine. It was found at Ark. 
Stat. Ann. § 41-2813, 2814 (Repl. 1964). 
To fall within the purview of prior author- 
ity, one must have had "knowledge of the 



actual commission of ...any felony...." 
former Ark. Stat. Ann. § 41-2813 (empha- 
sis added). Section 5-54-107 does not 
speak in terms of "knowledge" or whether 
the offense in question was actually com- 
mitted. Liability arises as a result of so- 
liciting, accepting, or agreeing to accept 
any pecuniary benefit as consideration for 
refraining from reporting the commission 
or suspected commission of any offense. 
Section 5-54-107 also brings within its 
ambit both parties to the proscribed trans- 
action. Additionally, under a new differen- 
tial grading scheme supplied by Act 360 of 
1977, punishment is apportioned accord- 
ing to the gravity of the offense com- 
pounded. 

The analogous Model Penal Code provi- 
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sion exempts from liability a victim who 54-107. The result is that a victim cannot, 

accepts any pecuniary benefit believed to without the prosecuting attorney's ap- 

be due as restitution or indemnification, proval, strike a bargain with the crime's 

See, M.P.C. § 242.5. Prior law did not perpetrator and thereby thwart prosecu- 

offer this exemption and neither does § 5- tion. 

1988 Supplementary Commentary to § 5-54-107 

See AMCI 2807, 2807-P. 

Original Commentary to § 5-54-108 

This provision probably does no more 239 Ark. 878, 395 S.W.2d 3 (1965); and 

than codify former Arkansas law. See, State v. Jones, 91 Ark. 5, 120 S.W. 154 

prior law formerly found at Ark. Stat. (1909). 
Ann. § 41-122 (Repl. 1964); Rush v. State, 

1988 Supplementary Commentary to § 5-54-108 

See AMCI 2808. 

Original Commentary to § 5-54-109 

Section 5-54-109 constitutes recognition State, 253 Ark. 973, 490 S.W.2d 117 

of the need for the common law posse (1973). Section 43-415 permitted any offi- 

comitatus. Preexisting authority in Ar- cer making an arrest to summon as many 

kansas is found at Ark. Stat. Ann. §§ 42- persons as he deems necessary to assist 

202, 42-204; 43-415 (Repl. 1964). Section him in making the arrest. Failure to com- 

42-202 permitted a law enforcement offi- ply without "reasonable excuse" created 

cer reasonably apprehensive of resistance misdemeanor liability, 

to execution of process to summon the Section 5-54-109 substantially parallels 

assistance of "male inhabitants" of a preexisting law. The defendant must be 

county in order to overcome such resis- shown to have known that the person 

tance. Section 42-204 provided tautologi- reques ting assistance was a law enforce- 

cally,thata awful excuse will exonerate ment offidal This f requir ement, 

one who declines the officers command. th h not expressed in previously en- 

a C T n ,o^L ,ooL P ° SSe C0im 1 tatus acted statutes, would probably have been 
under §§ 42-202, 42-204 was recently au- judiciall { d if the issue had arisen . 

thontatively announced. Williams v. 

1988 Supplementary Commentary to § 5-54-110 
See AMCI 2810. 

1988 Supplementary Commentary to § 5-54-111 

See AMCI 2811. 

Original Commentary to § 5-54-112 

Sections 5-54-110 to -112 define escape based on three factors: (1) the use of force; 

offenses in order of descending serious- (2) the type of confinement from which the 

ness. The sections are patterned after escape is made; and (3) the seriousness of 

Oregon Proposed Code §§ 190-192 and the offense that led to confinement, 

correlate severity of punishment with risk Former law respecting escapes recognized 

of harm created by the escape. Grading is the same factors but did not always take 
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them into account in setting penalties. See 
prior law formerly found at Ark. Stat. 
Ann. § 41-3508 (Repl. 1964) (escape from 
penitentiary — no force required); §41- 
3510 (Supp. 1973) (attempt at escape — 
force or violence required); § 41-3513 
(Supp. 1973) (escape or attempt to escape 
from officer or place of confinement — no 
force or violence required). 

Third Degree Escape 

The least risk is created by the person 
who escapes from custody without using 
force. "Custody," of course, is denned in 
terms of "restraint by a law enforcement 
officer pursuant to an arrest or court or- 
der, but does not include detention in a 
correctional facility." § 5-54-101(2). Con- 
sequently, a person commits third degree 
escape when he absconds from an officer 
after an arrest and before incarceration or 
while in transit between jail and court. A 
person cannot be convicted of third degree 
escape unless the custody was lawful. 
Prior law extended this requirement to all 
escapes. See, former Ark. Stat. Ann. § 41- 
3510 (Supp. 1973); Akins v. State, 253 Ark. 
273, 485 S.W.2d 535 (1972); and Harding 
and Hilderbrandt v. State, 248 Ark. 1240, 
455 S.W.2d 695 (1970). Permitting a de- 
fense of unlawful arrest in the case of 
third degree escape does not undercut the 
general Code policy against the use of 
force to resist an unlawful arrest (§§ 5-2- 
612 and 5-54-103) since third degree es- 
cape involves non-forcible conduct. 

Second Degree Escape 

Second degree escape involves more 
dangerous conduct; use or threat of force, 



escape of a convicted felon, or nonforcible 
escape from a correctional facility. 

"Factors that raise the offense to second 
degree escape represent additional risk- 
producing elements: 

"(1) Escape from a correctional facility 
evidences increased planning and pre- 
meditation. Such conduct threatens the 
security of correctional facilities by in- 
creasing the risk of escapes by other in- 
mates. 

"(2) A person convicted of a felony is 
more apt to create harmful social conse- 
quences by escape. A convicted felon may 
have more incentive to escape and, there- 
fore, a stronger deterrent is required. 

"(3) The use of force in escapes obvi- 
ously increases the hazards imposed on 
those obligated to resist such conduct." 
Oregon Proposed Code §§ 190-192, Com- 
mentary at 194, 195. 

No counterpart to the "unlawful custo- 
dy" defense is offered by this section. The 
conduct constituting second degree escape 
is too serious to be justifiable on those 
grounds. 

First Degree Escape 

First degree escape entails the most 
serious risk of all. No distinction is drawn 
between types of confinement; escapes 
from custody and correctional facilities 
are treated the same. Instead, the aggra- 
vating factor is the use of a deadly weapon 
or, alternatively, the use of physical force 
when assisted by another person actually 
present. As is the case with escape in the 
second degree, the unlawfulness of the 
custody or confinement is no defense. 



1988 Supplementary Commentary to § 5-54-112 



Conduct Constituting Escape From Cus- 
tody 

In Blair v. State, 16 Ark. App. 1, 696 
S.W.2d 755 (1985) appellant was arrested 
on charges of possession of marijuana and 
hunting deer with a modern firearm dur- 
ing muzzle-loading season. He asked for 
and received permission to get his dogs, 
which were apparently still in the woods. 
He left and did not return. At trial, one of 
the arresting officers testified that he told 
appellant that he could get his dog. The 
court found that "implicit in both the 



request and approval, however, was the 
timely return of the appellant, Blair, with 
or without his dogs." 16 Ark. App. at 9, 696 
S.W.2d at 759. The Court found that the 
evidence presented a question for the jury, 
and it upheld the jury's guilty verdict. The 
result appears correct. Section 5-54-101(2) 
defines "custody" as "actual or construc- 
tive restraint." "Escape" is defined by sub- 
section (3) as "unauthorized departure . . . 
from custody." 
See AMCI 2812. 
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1988 Supplementary Commentary to § 5-54-113 
See AMCI 2813. 

Original Commentary to § 5-54-114 



Sections 5-54-113, -114 are addressed to 
guards and law enforcement officials 
charged with supervisory duties regard- 
ing persons detained in correctional facil- 
ities. If such an official knowingly permits 
a prisoner charged with or convicted of a 
felony to escape, § 5-54-113 subjects him 
to class C felony accountability. Section 
5-54-114 deals with reckless conduct and 
imposes misdemeanor liability on the 
jailer who recklessly permits any person 
to escape. 

Earlier law was in harmony with the 
Code since it provided felony liability for 
permitting the escape of a person confined 
to the state penitentiary. See, prior law 
previously codified as Ark. Stat. Ann. 
§ 41-3501 (Repl. 1964). Misdemeanor lia- 
bility was prescribed by former Ark. Stat. 



Ann. §§ 41-3505, 41-3506 (Repl. 1964) 
upon private persons and jail personnel 
who permitted escapes by prisoners either 
from custody or from correctional facilities 
other than the state penitentiary. The 
Code is more stringent than was prior 
authority in that knowingly allowing the 
escape of a person charged with or con- 
victed of a felony is itself a felony irrespec- 
tive of whether his departure is from the 
state penitentiary or merely from police 
custody or a local jail. Lastly, it will be 
noted that the breadth of the definition of 
"correctional facility" extends this provi- 
sion's coverage to facilitating or permit- 
ting the escape from the Arkansas state 
hospital of persons charged with or con- 
victed of crimes. 



1988 Supplementary Commentary to § 5-54-114 
See AMCI 2814. 

Original Commentary to § 5-54-115 



Section 5-54-115 speaks to the jailor's 
counterpart at a juvenile training school 
or the Arkansas state hospital. Low grade 
misdemeanor exposure results when an 
inmate is recklessly permitted to make an 
unauthorized departure. Previously, there 
was no Arkansas statutory provision pre- 
cisely addressed to this subject, although 
Ark. Stat. Ann. § 45-238 (Repl. 1964) 
deals obliquely with the problem. Its pro- 
visions are applicable to "any person who 
shall interfere with the ... disposition of 
any child under any order of the (juvenile) 



court...." The only sanction imposed by 
the statute is the possibility of contempt 
liability. It should be observed that the 
state hospital inmate who is charged with 
or convicted of an offense is incarcerated 
in a correctional facility for the purposes 
of this section. See, § 5-54-101(a) and 
Commentary thereto. Consequently, the 
hospital employee who allows an inmate 
in this special status to flee can be con- 
victed of permitting escape under §§ 5-54- 
113, -114. 



1988 Supplementary Commentary to § 5-54-115 

See AMCI 2815. 
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Original Commentary to § 5-54-116 



This provision applies to all persons 
who are not inmates, whether or not em- 
ployed at the mentioned institutions. As is 
the case with § 5-54-116, this section es- 
tablishes a new offense. Aiding an unau- 
thorized departure gives rise to serious 
felony liability if physical force is used or a 



deadly weapon employed. Otherwise seri- 
ous misdemeanor liability accrues. Again, 
it must be kept in mind that inmates 
charged with or convicted of criminal of- 
fenses are deemed to be confined in a 
correctional facility. See, Commentary to 
§ 5-54-114. 



1988 Supplementary Commentary to § 5-54-116 
See AMCI 2816, 2816-P. 

1988 Supplementary Commentary to § 5-54-117 
See AMCI 2817, 2817-P. 

Original Commentary to § 5-54-118 



Sections 5-54-117, -118 deal respec- 
tively with providing weapons or tools 
designed to facilitate escapes and unau- 
thorized departures. Both sections feature 
differential grading schemes, the determi- 
nant being whether the implement fur- 
nished or provided is a deadly weapon. 
Note that "implement for escape" and "im- 
plement for unauthorized departure" are 
defined supra at § 5-54-101(5) and (6). Cf. 
prior authority formerly codified as Ark. 
Stat. Ann. § 41-3511 (Repl. 1964) (convey- 



ing instruments to jail); § 41-3512 (Repl. 
1964) (officer permitting introduction of 
instruments). 

Persons who might have heretofore 
been charged under this section for fur- 
nishing a weapon may now be charged 
instead under § 5-54-119, as amended by 
Act 360 of 1977. Section 5-54-119 imposes 
class B felony liability for introducing a 
weapon into a correctional facility or pro- 
viding an inmate with a weapon. 



1988 Supplementary Commentary to § 5-54-118 



See AMCI 2818, 2818-P. 



Original Commentary to § 5-54-119 



The offense of furnishing prohibited ar- 
ticles was redefined by Act 360 of 1977 to 
permit grading geared to the danger cre- 
ated by the article introduced. Thus, fur- 
nishing a weapon is a class B felony, while 
furnishing alcohol or drugs is a class D 
felony. Furnishing more innocuous items 
is a class A misdemeanor. For definitions, 



see § 5-54-101(10). Cf. prior law formerly 
found at Ark. Stat. Ann. § 41-3109 (Repl. 
1964) (smuggling firearms, intoxicants 
and narcotics into penal institutions); 
§ 46-166 (Repl. 1964) (furnishing liquor 
to convict); § 46-168 (Repl. 1964) (carry- 
ing mail to or from convicts). 



1988 Supplementary Commentary to § 5-54-119 

See AMCI 2819. 
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Original Commentary to § 5-54-120 



Section 5-54-120 closely parallels 
former law previously codified as Ark. 
Stat. Ann. § 43-723.1 (Supp. 1973) pro- 
hibiting bail jumping. Felony liability 
arises if the required appearance was to 
answer a felony charge or for disposition 
of such a charge either before or after 



determination of guilt. Section 5-54- 
120(a) also encompasses situations where 
the accused has been cited or summoned 
pursuant to the provisions of the Rules of 
Criminal Procedure. See Ark. R. Crim. P. 
5, 6. "Reasonable excuse" is a defense as, 
in effect, it was under prior law. 



1988 Supplementary Commentary to § 5-54-120 



Effect of Advice of Counsel 

One who flees on advice of counsel vio- 
lates this section and cannot escape con- 
viction on grounds of ineffective represen- 
tation, since advice to commit a crime is 
not representation with respect to that 
offense. Atkins v. State, 287 Ark. 445, 701 
S.W.2d 109 (1985). 

Reasonable Excuse 

A defendant who admits himself to a 



hospital in another jurisdiction shortly 
before trial without notice to his attorney 
or the Court and who does not at his 
subsequent trial offer any medical evi- 
dence on condition he was suffering from 
commits an offense under § 5-54-120. 
Payne v. State, 21 Ark. App. 243, 731 
S.W.2d 235 (1987). 
See AMCI 2820. 



Original Commentary to § 5-54-121 



This section is based on M.P.C. § 241.8. 
It proscribes various activities that culmi- 
nate in false or incomplete public records. 
Prior law on the subject was not compre- 
hensive and appeared to be primarily con- 
cerned with protecting persons who might 
be defrauded or otherwise injured by mis- 
leading records. See, prior law formerly 
codified as Ark. Stat. Ann. § 41-1935 
(Repl. 1964) (placing of record with intent 
to discredit title); § 41-2815 (Repl. 1964) 
(taking or destruction of record); § 41- 
2816 (Repl. 1964) (stealing or avoiding 



record or process). As a result, these stat- 
utes prescribed severe penalties. Like the 
other provisions in this chapter, § 5-54- 
121 is primarily designed to ensure the 
integrity and efficiency of governmental 
operations. Misdemeanor liability seems 
sufficient to promote this purpose. If the 
person who tampers with public records 
does so as part of a broader scheme to 
defraud another, he can be prosecuted for 
forgery. See, § 5-37-201(c)(2). Cf, § 5-53- 
111 (tampering with physical evidence). 



Original Commentary to § 5-60-101 



This section is designed to cover not 
only sexual assaults on dead human bod- 
ies but also lesser forms of mishandling, 
abuse, or even neglect. Its former statu- 
tory counterpart was found in old Ark. 
Stat. Ann. §§ 41-3701 (removal of body 
from grave), 41-3702 (purchasing body), 
41-3703 (Repl. 1964) (opening grave). The 
primary purpose of the section is to pro- 
tect the feelings of the family of the de- 
ceased person. Although opening a grave 



to steal jewelry is probably covered by the 
section, such conduct is more appropri- 
ately prosecuted as theft. See, § 5-36-103. 
Use of the phrase "except as authorized 
by law" excludes from the statute's ambit 
the various lawful acts that may be done 
to a dead human body. The exception 
incorporates by general reference statutes 
authorizing autopsies, embalming, and 
the use of bodies for medical and scientific 
purposes. 
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1988 Supplementary Commentary to § 5-60-101 
See AMCI 2920. 

Original Commentary to § 5-62-101 



Section 5-62-101 is designed to simplify 
current authority on this subject and is 
largely self-explanatory. The words "ex- 
cept as authorized by law" exempt those 
types of activities permitted by laws re- 
specting the hunting and trapping of wild 
animals. 

For pre-existing law, see Ark. Stat. Ann. 



§§ 41-401, et seq. (Repl. 1964). Since § 5- 
62-101 does not attempt to deal in a com- 
prehensive fashion with protection of an- 
imals, numerous provisions in present law 
conferring special authority on local hu- 
mane societies have not been repealed. 
See, §§ 5-60-114, 5-62-118 to -119, 5-62- 
110 to -117. 



1988 Supplementary Commentary to § 5-62-120 



Amendments 

Act 285 of 1983 simply added abandon- 
ment of an animal to the statute's prohi- 
bition. 

Act 862 of 1981 seeks to deter dog 



fighting as a sport by penalizing as an 
unclassified misdemeanor conduct rang- 
ing from promotion to mere witnessing of 
fights. 
See AMCI 2918. 



Original Commentary to § 5-62-122 



Section 5-62-122 is a single comprehen- 
sive statute that prohibits owners or cus- 
todians of farm animals from allowing 
such animals to run at large. It replaces a 
surprising array of current statutes di- 
rected at particular animals or localities. 
See, prior law previously Ark. Stat. Ann. 
§ 41-430 (Repl. 1964) (animals at large on 



public highway); § 41-433 (Repl. 1964) 
(permitting goats and hogs to run at large 
in Archey Valley Township, Van Buren 
County); § 41-433.1 (Supp. 1973) (live- 
stock running at large in Van Buren 
County); § 41-434 (Supp. 1973) (hogs run- 
ning at large). 



Original Commentary to § 5-70-101 



"Sexual activity" is defined by reference 
to three terms used in Chapter 14 (Sexual 
Offenses). As with most revised codes, the 
definition speaks in terms of both male 
and female participants and heterosexual 
and homosexual conduct. 

"Advances prostitution" and "profits 
from prostitution" are new terms laying 
the foundation for greatly simplified stat- 
utory provisions. "Advancing prostitution" 
encompasses the most common ways of 
promoting prostitution, thus eliminating 
the need for distinct statutes on procur- 
ing, transporting, etc. Pecuniary gain, 
which is not a necessary ingredient of 



advancing prostitution, is the touchstone 
of "profiting from prostitution." The latter 
term does not include the person who 
provides goods or services to a prostitute, 
knowing the source of the prostitute's 
earnings; it only encompasses those who, 
pursuant to an agreement, receive com- 
pensation as a direct result of prostitution 
activity. Prostitutes and patrons are ex- 
cluded from both definitions since their 
conduct is specifically covered by separate 
offenses. 

"Physical force" is defined here, as else- 
where in the Code, in a broad sense and 
includes the threat of harm to the victim. 
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1988 Supplementary Commentary to § 5-70-101 



"Sexual activity" is denned by reference 
to the terms "sexual intercourse," "deviate 
sexual activity," and "sexual contact." 



Cases construing the three latter terms 
are discussed in the supplementary com- 
mentary to § 5-14-101. 



Original Commentary to § 5-70-102 



A number of august authorities, includ- 
ing a select committee of the American 
Bar Association, have recommended that 
prostitution be decriminalized. Admit- 
tedly, the criminal law is, at most, a neu- 
tral factor in solving the problem, and 
routine punishment will not alter the ba- 
sic pattern of conduct. The rationale for 
intervention offered by the Model Penal 
Code is that prostitution may be a signif- 
icant factor in the determination of social 
values. While this is certainly an overly 
broad and exaggerated premise, it does 
reflect the widespread concern for a solu- 
tion to the problem. On balance, the Com- 
mission concluded that the use of criminal 
sanctions is still the most appropriate way 
to deal with the problem of prostitution, 
not so much because prostitution per se 
poses any danger to the public, but be- 
cause the concomitants of prostitution — 
e.g., venereal disease, drug addiction, co- 
ercion, and public annoyance — are legit- 
imate concerns of the criminal law. Fur- 
thermore, prostitution is often 
symptomatic of deeper sociological and 
psychological problems, and criminal 



sanctions provide a basis for bringing the 
prostitute into contact with remedial and 
rehabilitative services. 

The offense is defined rather simply in 
comparison with former law. See prior law 
formerly found at Ark. Stat. Ann. § 41- 
3202 (Repl. 1964). The "fee" requirement 
assures that only commercialized sex will 
be penalized. The "lewdness" and "assig- 
nation" phraseology of prior law is elimi- 
nated, avoiding possible unconstitutional 
invasion of privacy. Griswold v. Connecti- 
cut, 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 
2d 510 (1965); Eisenstadt v. Baird, 405 
U.S. 438, 92 S. Ct. 1029, 31 L. Ed. 2d 349 
(1972). Due to the broad definition of "sex- 
ual activity," the section proscribes both 
heterosexual and homosexual conduct 
and applies to both male and female pros- 
titutes. Use of the words "agrees or offers 
to engage in" makes it unnecessary for the 
act to be completed in order to constitute 
an offense. 

The offense is graded a class C misde- 
meanor in recognition that criminal sanc- 
tions in this area are designed to serve 
purposes in addition to deterrence. 



1988 Supplementary Commentary to § 5-70-102 



On two occasions since the enactment of 
the Code the General Assembly has found 
it necessary to increase the penalties for 
violation of this section. An offense which 
was punishable as a class C misdemeanor 
(maximum of 30 days imprisonment 
and/or $100 fine) when originally enacted 



is now punishable as a class B misde- 
meanor (maximum of 90 days imprison- 
ment and/or $500 fine) for a first offense 
and as a class A misdemeanor (maximum 
of one year imprisonment and/or $1,000 
fine) for a second or subsequent offense. 



Original Commentary to § 5-70-103 



The previous prohibition against pa- 
tronizing a prostitute was embodied in old 
Ark. Stat. Ann. § 41-3202 (Repl. 1964), 
the general prostitution and soliciting 
statute. Such a provision was not common 
and where it was present, enforcement 
was usually lax due to the reluctance of 
law enforcement officers to arrest patrons. 
However, once the decision was made to 



criminalize prostitution, it was difficult to 
justify excluding one of the necessary par- 
ties to the offense from liability. In addi- 
tion, the threat of arrest and conviction 
has a greater deterrent effect on the pa- 
tron than on the prostitute and can be 
used to encourage customer cooperation 
with prosecuting authorities seeking to 
stem large-scale prostitution operations. 
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Finally, subjecting the customer to the 
same penal sanctions (class C misde- 
meanor) may indirectly facilitate the re- 
habilitation of the prostitute by demon- 
strating the lack of discrimination in the 
enforcement of the law. 

Some authorities contend that laws di- 
rected against patronizing allow the pa- 
tron to be coerced by fear of prosecution 
into remaining silent concerning illegal 
activities incidental to prostitution, e.g., 
blackmail, robbery, or "rolling." However, 



the Commission found this risk insub- 
stantial when compared with the overall 
effectiveness of such statutes in discour- 
aging prostitution. 

Subsection (a)(2) effectively protects the 
public from the annoyance of solicitation 
and the outrage that some persons' moral 
sensibilities might suffer as a conse- 
quence. It also makes it clear that sexual 
activity need not occur in order to consti- 
tute the offense. 



1988 Supplementary Commentary to § 5-70-103 



There have been no reported cases un- 
der this section. For the reasons stated in 
the original commentary to the section, 
the drafters of the Code chose to impose 
on the patron of a prostitute the same 
penal sanctions as were imposed on the 
prostitute by grading both offenses as 
class C misdemeanors. When the General 
Assembly enhanced the punishment for 
prostitution by upgrading the offense to a 
class B misdemeanor (class A in the case 
of a repeat offender), it made no corre- 
sponding change in the penalty applicable 



to the patron, thereby implicitly rejecting 
the reasoning of the original commentary. 
It should be noted that the prosecution 
probably does not have the option of 
charging the patron of a prostitute with 
solicitation to commit prostitution under 
§ 5-3-301 since the offense of prostitution 
is denned in § 5-70-102 so that the con- 
duct of the patron is inevitably incident to 
its commission. See § 5-3- 103(a)(2) pro- 
hibiting a prosecution for solicitation in 
such a circumstance. 



Original Commentary to § 5-70-104 



The three sections on promoting apply 
to persons other than prostitutes who 
"profit" from and "advance" prostitution, 
as these terms are defined in § 5-70-101. 
All of the conduct formerly enumerated in 
the so-called "pandering" statutes is con- 
densed into one of the three degrees of 
promoting prostitution. Punishment 
ranges from a class D felony for first 
degree promotion to a class B misde- 
meanor for third degree promotion, de- 
pending upon the age of the prostitute and 
the nature of the defendant's role in the 
prostitution activity. 



Promoting prostitution in the first de- 
gree is the only felony in the chapter and 
is designed to protect minors and discour- 
age the most reprehensible forms of pro- 
curing and promoting: those involving the 
use or threat of physical force. Minors of 
each sex will be specifically protected from 
promoting activities. Previously, only fe- 
male minors were covered. See prior law 
formerly codified as Ark. Stat. Ann. § 41- 
3217 (Repl. 1964). 



1988 Supplementary Commentary to § 5-70-104 



The term "intimidation," which is used 
in this section, is not defined in the Code. 
It appears in the definition of at least one 
other offense. See § 5-54-105(a)(3). The 
term is presumably designed to encom- 
pass forms of coercive conduct less threat- 
ening than "physical force," a term that is 
defined and used extensively throughout 
the Code. The person who compels an- 



other to engage in prostitution by the use 
of "physical force" may well be guilty as an 
accomplice to rape since the "forcible com- 
pulsion" that is an essential element of 
rape is defined to include "physical force." 
See § 5-14-103 and § 5-14-101(2). The 
person who employs the services of a pros- 
titute under such circumstances might 
find himself charged with rape (a class A 
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felony) rather than patronizing a prosti- 
tute (a class C misdemeanor) if it could be 
shown that he was aware of the physical 
force used against his partner. 

The decision in Parker v. State, 210 Ark. 
3, 603 S.W.2d 393 (1980) sheds some light 
on the degree of coercion required to con- 
stitute promoting prostitution in the first 
degree. There the Court held that the 
statement "if you leave you're going to get 
into trouble" coupled with testimony by 
the victim that she was afraid to leave the 
defendant's residence was sufficient to 
sustain a conviction of promoting prosti- 
tution. Though the issue is not free from 
doubt, such a statement standing alone 



would probably not be sufficient to consti- 
tute the "forcible compulsion" required to 
convict of rape. See the discussion of deci- 
sions interpreting "forcible compulsion" in 
the commentary to § 41-1801. 

In Britt v. State, 261 Ark. 488, 549 
S.W.2d 84 (1977) the Court characterized 
this offense as one defining a continuing 
course of conduct. The effect of such char- 
acterization is that a defendant can be 
convicted of only one offense arising out of 
the (1) same (2) uninterrupted course of 
conduct. See § 5-l-110(a)(5) and original 
and supplementary commentary to this 
subsection. 



Original Commentary to § 5-70-105 



This section deals with the problem of 
houses of prostitution and prostitution 
"rings." There is no requirement that the 
accused receive compensation for his ac- 
tivity, but no longer will it be an offense to 
simply reside in a house of prostitution, 



thus ensuring that persons will not be 
prosecuted unless proof of illicit conduct is 
available. Cf. earlier authority formerly 
found at Ark. Stat. Ann. § 41-3205 (Repl. 
1964). • 



Original Commentary to § 5-70-106 



Subsection (a)(1) provides law enforce- 
ment officials with the leverage necessary 
to force private abatement of a house of 
prostitution. It is also useful when proof 
problems make it difficult to show the 
deeper involvement necessary to consti- 
tute advancing or profiting from prostitu- 
tion. 



Under subsection (a)(2), the presence of 
any of the activities enumerated in the 
definitions of "advances prostitution" and 
"profits from prostitution," will constitute 
promoting in the third degree. Since this 
is a lesser included offense of more serious 
types of promoting, it should be a useful 
tool in the plea bargaining process. 



1988 Supplementary Commentary to § 5-70-106 



The only significant development re- 
garding this section has been the Court's 
characterization of this offense as one 



defining a continuing course of conduct. 
See the discussion in the supplementary 
commentary to § 5-70-104. 



Original Commentary to § 5-71-101 



Section 5-71-101 defines terms em- 
ployed by this chapter, all but two of 
which are explained in Commentary to 
other sections as follows: for "deviate sex- 
ual activity," see Commentary to § 5-14- 
101; "governmental function," § 5-54-101; 
"occupiable structure," § 5-39-201; "prop- 
erty,'^ 5-38-101; "vehicle," § 5-2-601; "vi- 
tal public facility," § 5-38-101. 

Several offenses in this chapter provide 
that particular conduct is criminal only if 
committed in a public place. As set out in 



subsection (6), the "public" character of a 
place is determined by the use to which it 
is put, not by the nature of its ownership. 
Any locality, publicly or privately owned, 
which is open to the general public or 
substantial numbers thereof is a "public 
place." Consequently, a private office in a 
public building is not a public place, but 
the bar at a private club is. The same 
definition of "public place" is used in the 
chapter on sexual offenses. See, § 5-14- 
101(6). 
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"Public building" (§ 5-71-101(7)) ap- 
pears in the offense of defacing a public 
building. Its definition is self-explanatory. 

1988 Supplementary Commentary to § 5-71-101 
See AMCI 2901. 

1988 Supplementary Commentary to § 5-71-201 
See AMCI 2902. 

1988 Supplementary Commentary to § 5-71-202 
See AMCI 2903. 

1988 Supplementary Commentary to § 5-71-203 
See AMCI 2904, 2904-P. 

Original Commentary to § 5-71-204 



Sections 5-71-201 to -204 are associated 
provisions concerned with riotous behav- 
ior. Review of earlier authority does not 
disclose an absence of legislative concern 
with this matter. Two definitions of "riot" 
appeared. See prior law formerly found at 
Ark. Stat. Ann. §§ 41-1402, 41-1408 
(Repl. 1964). Another provision gives mu- 
nicipalities authority to enact further or- 
dinances bearing on the subject. Ark. Stat. 
Ann. § 19-2401 (Repl. 1968). Still other 
statutes define the duties of mayors, 
chiefs of police, police officers, watchmen, 
sheriffs, deputies, magistrates, and con- 
stables in riot contexts. Ark. Stat. Ann. 
§§ 19-1702, 19-1705 (Repl. 1968); 26-210 
(Repl. 1962); and 42-206, 42-207, 42-209, 
42-211 (Repl. 1964.) 

Former Ark. Stat. Ann. § 41-1402 
(Repl. 1964), adopted in 1838, substan- 
tially restated the common law offense of 
"riot." Its elements are (1) an agreement 
by three or more persons; (2) to do an 
unlawful act against the peace or to the 
terror of the public; (3) with force or vio- 
lence; (4) accompanied by a violent or 
turbulent unlawfiil act in furtherance of 
the agreement. In 1868 the legislature 
enacted Ark. Stat. Ann. § 41-1408 (Repl. 
1964), which defined "riot" as the doing of 
a lawful or unlawful act, by one or several 
persons, upon the person or property of 
another with force or in a violent or tu- 
multuous manner. This expansive defini- 
tion applied to virtually any violent con- 



duct by an individual, thus reaching 
behavior that is more appropriately pun- 
ished as battery (§§ 5-13-201 to -203); 
assault (§§ 5-13-204 to -207); criminal 
mischief (§§ 5-38-203, -204); or disorderly 
conduct (§ 5-71-207). 

Section 5-71-201 sets out a definition of 
"riot" designed to return the concept to its 
common law origins — i.e., an offense di- 
rected at disorderly conduct by a group 
rather than by an individual. With some 
modification, it parallels the definition 
previously found in former § 41-1402. 
The common law requirement that it 
takes three or more persons to constitute 
a riot is retained. However, the necessity 
for an agreement is relaxed somewhat; 
the prosecution need only show that the 
defendant, whether by prearrangement or 
spontaneously, acted jointly with at least 
two other persons. Section 5-71-201 does 
not require that the participants intend to 
commit a particular unlawful act. The 
gravamen of the offense is stated more 
specifically — creating a situation that 
threatens the public peace, performance 
of a government function, or the safety of 
property or persons. Stated in these 
terms, the offense is more closely aligned 
with the popular conception of "riot." It 
should also be observed that, as in old 
§ 41-1402, the risk to public peace, gov- 
ernmental function, or persons or prop- 
erty must result from the violent conduct 
of the participants. A peaceful protest is 
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not a riot even if it is likely to provoke a 
violent response from bystanders. 

Aggravated riot, as denned by § 5-71- 
202, involves committing riot while pos- 
sessing a deadly weapon or knowingly 
acting jointly with one who does. The 
Commission viewed such conduct as suffi- 
ciently dangerous to warrant felony grad- 
ing. 

The language of § 5-71-203 is similar to 
that of prior authority formerly codified as 
Ark. Stat. Ann. § 41-1445 (Supp. 1973) 
and is designed to prevent instigation or 
furtherance of riot while, at the same 
time, heeding appropriate constitutional 
requirements applicable to statutes di- 
rected at speech and related conduct. See, 
Brandenburg v. Ohio, 395 U.S. 444, 89 S. 
Ct. 1827, 23 L. Ed. 2d 430 (1969); Dennis 
v. United States, 341 U.S. 494, 71 S. Ct. 
857, 95 L. Ed. 1137 (1951); Schneider v. 



State, 308 U.S. 147, 60 S. Ct. 146, 84 L. 
Ed. 155 (1939). Cf., Schnecke v. United 
States, 249 U.S. 47, 39 S. Ct. 247, 63 L. 
Ed. 470 (1919); Gitlow v. New York, 268 
U.S. 652, 45 S. Ct. 625, 69 L. Ed. 1138 
(1925). Felony liability is imposed if phys- 
ical injury to a person results from the 
proscribed conduct. 

Providing deadly weapons or explosives 
or instructing others as to their prepara- 
tion or use in the context of a riot is 
prohibited by § 5-71-204. This provision 
authorizes severe punishment for acts but 
for which riotous conduct might not take 
place or might at least assume a less 
destructive form. It also takes account of 
the fact that while the armed rioter might 
choose not to employ his weapon, one who 
arms numbers of persons unleashes a 
force over which he immediately loses 
control. 



1988 Supplementary Commentary to § 5-71-204 
See AMCI 2905. 

Original Commentary to § 5-71-205 



Section 5-71-205, in effect, defines an 
inchoate form of "riot." The crime is com- 
mitted if a person having the purpose of 
engaging in a riot "assembles" with two or 
more persons. This section is broader than 
its prior analogue in Arkansas law, former 
§ 41-1402 (Repl. 1964), in that no conduct 
other than the act of assembling need be 
proved to support a conviction under § 5- 



71-205. Prior section 41-1402 prohibited 
any assembly for the purpose of engaging 
in an unlawful act. Section 5-71-205 is 
limited to gatherings designed to culmi- 
nate in a riot; assemblies for the purpose 
of engaging in crimes other than riot can 
be adequately dealt with otherwise. See, 
§§ 5-2-403 (accomplice liability); 5-3-401 
(conspiracy). 



Original Commentary to § 5-71-206 



Former law in this area was found in 
Ark. Stat. Ann. §§ 41-1403, 42-206, 42- 
207, 42-211 and 42-212 (Repl. 1964). Sec- 
tion 41-1403 was broadly phrased, extend- 
ing to the failure to disperse of persons 
assembling together for the purpose of 
committing "any unlawful act." The lan- 
guage of § 5-71-206 is specifically con- 
fined to the riot or unlawful assembly 
situation. Use of the term "knowing" pro- 
tects persons who did not know that an 
order to disperse had been given. Section 
5-71-206 is broader in scope than former 
§ 41-1403 to the extent that it reaches 
persons not actively engaged in commit- 
ting the offense of riot or unlawful assem- 



bly but who fail to disperse upon a lawful 
order by a law enforcement officer. Earlier 
law did not make it an offense for a 
bystander at a riot or unlawful assembly 
to fail to disperse. 

Subsection (b) provides a special de- 
fense to news media representatives 
present at the scene of a riot or an unlaw- 
ful assembly and acting on behalf of news 
media. A reporter is permitted to inter- 
pose as a defense the fact that he did not 
comply with an order to disperse because 
by his presence he did not knowingly 
obstruct efforts by a law enforcement offi- 
cer to control the situation at hand. 
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Original Commentary to § 5-71-207 



Section 5-71-207 defines the multi-fac- 
eted offense of disorderly conduct. It em- 
braces conduct prohibited by several pre- 
vious statutes. Among the latter were 
statutes previously codified as Ark. Stat. 
Ann. §§ 41-1401, 41-1402, 41-1404, 41- 
1405, 41-1409, 14-1412, 41-1415, and 41- 
1416 (Repl. 1964). As with § 41-2902, the 
prohibitions of § 5-71-207 have been 
drafted with an eye to avoiding the related 
vices of vagueness and overbreadth. 
Against the background of authority such 
as Neal v. Still, 248 Ark. 1132, 455 S.W.2d 
921 (1970); and United States u. Harriss, 
347 U.S. 612, 74 S. Ct. 808, 98 L. Ed. 989 
(1954), § 5-71-207 is cast in language giv- 
ing a person of ordinary intelligence fair 
notice of what conduct is prohibited and 
what will be countenanced. Such phrasing 
should ensure that the section will not 
result in arbitrary and erratic arrests or 
convictions. Additionally, it will be ob- 
served that the section does not create a 
strict liability offense. The conduct pro- 
hibited by subsections (a)(l)-(9) is not 
criminal unless engaged in for the pur- 
poses specified in the introductory lan- 
guage of the section. 

Section 5-71-207(a)(l) takes up in part 
the subjects addressed by old Ark. Stat. 



Ann. §§ 41-1401, 41-1404, 41-1405; § 5- 
71-207(a)(2), old § 41-1401 [cf., Grayned 
v. City ofRockford, 408 U.S. 104, 92 S. Ct. 
2294, 33 L. Ed. 2d 222 (1972)]; § 5-17- 
207(a)(3), old §§ 41-1401, 41-1409, 41- 
1412, and 41-1415 [see, Gooding v. Wilson, 
405 U.S. 518, 92 S. Ct. 1103, 31 L. Ed. 2d 
408 (1972)]; Lewis v. City of New Orleans, 
415 U.S. 130, 94 S. Ct. 970, 39 L. Ed. 2d 
214 (1974); and Hammond v. State, 255 
Ark. 56, 498 S.W.2d 652 (1973); § 5-71- 
207(a)(4), old §§ 41-1401, 41-1416; § 5- 
71-207(a)(5), old § 41-1401 [cf., Coates v. 
Cincinnati, 402 U.S. 611, 91 S. Ct. 1686, 
29 L. Ed. 2d 214 (1971)]; § 5-71-207(a)(6), 
old § 41-1403; (cf., § 42-212.) [See, Colton 
v. Kentucky, 407 U.S. 104, 92 S. Ct. 1953, 
32 L. Ed. 2d 584 (1972)]; § 5-71-207(a)(7), 
old § 41-1401; and § 5-71-207(a)(8), old 
§§ 41-1701 et seq. (Repl. 1964) [see, 
Smith v. Goguen, 415 U.S. 566, 94 S. Ct. 
1242, 39 L. Ed. 2d 605 (1974); and Street v. 
New York, 394 U.S. 576, 89 S. Ct. 1354, 22 
L. Ed. 2d 572 (1969)]. Subsection 5-71- 
207(a)(9) is intended to discourage 
"streaking" and similar activities not 
within the purview of § 5-14-112 (inde- 
cent exposure) because the purpose to 
arouse or gratify sexual desire is absent. 



1988 Supplementary Commentary to § 5-71-207 



In Bousquet v. State, 261 Ark. 263, 548 
S.W.2d 125 (1977), the Court held § 5-71- 
207(a)(3) constitutional as applied to the 
conduct of appellant — cursing an off-duty 
police officer working in a department 
store. In so finding, the Court expressed 
disagreement with the holding of 
Hammond v. Adkisson, 536 F.2d 237 (8th 
Cir. 1976) that speech does not constitute 



"fighting words" unless likely to arouse to 
violent anger the person to whom the 
words are addressed. Hammond at 239. 
The Bousquet Court, however, found it 
unnecessary to reconcile its decision with 
Hammond because the issue resolved in 
Hammond was not raised at trial in 
Bousquet. 



Original Commentary to § 5-71-208 



This section covers situations where 
disorderly conduct annoys or alarms an' 
individual rather than the general public. 

Subsection (a)(1) is aimed at conduct 
not causing sufficient danger or apprehen- 
sion to constitute assault under §§ 5-13- 
204 to -207, or sufficient injury to consti- 
tute battery of any degree. Additionally, 
its coverage extends to physical contact 
which, though offensive, is not the result 



of a purpose required for liability under 
battery and assault provisions. There was 
no earlier law comparable to subsection 
(a)(1), except, of course, statutes denning 
various types of assaults. 

Subsection (a)(2) reaches the public use 
of obscene language or gestures calculated 
to alarm and likely to provoke a violent 
retaliatory response. The "fighting words" 
qualifications is necessary to prevent in- 
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fringement on constitutionally protected 
free speech. See, Lucas v. State, 254 Ark. 
584, 494 S.W.2d 705 (1973), vacated, 416 
U.S. 919, 94 S. Ct. 1917, 40 L. Ed. 2d 227 
(1974); Hammond v. State, 255 Ark. 56, 
498 S.W.2d 652 (1973). 

Subsection (a)(3) is directed at a type of 
conduct that, at best, annoys the person 
who is its object and, at worst, may cause 
substantial fear or even panic. 



Subsection (a)(4), like subsection (a)(2), 
is directed at abusive conduct highly 
likely to generate a violent response. See, 
Gooding v. Wilson, 405 U.S. 518, 92 S. Ct. 
1103, 31 L. Ed. 2d 408 (1972); Chaplinsky 
v. New Hampshire, 315 U.S. 568, 62 S. Ct. 
776, 86 L. Ed. 1031 (1942). 

Subsection (a)(5) is a catch-all provision 
intended to reach forms of conduct not 
susceptible to statutory enumeration. 



Original Commentary to § 5-71-209 



This section, like §§ 5-71-207 and -208, 
proscribes annoying behavior. Like § 5- 
71-208, it addresses activity directed at 
particular individuals rather than the 
public at large. To the degree that the 
telephone can be an instrumentality of the 
offense, § 5-71-209 had counterparts in 
prior law formerly codified as Ark. Stat. 
Ann. §§ 41-1437, 41-1438 (Repl. 1964). 
Section 5-71-209 is of broader compass 



than the former statute though in that it 
reaches all forms of written communica- 
tion used for the proscribed purposes. Ra- 
dio and television communication are fed- 
erally regulated and consequently not 
covered. See, Proposed Massachusetts 
Code 269, § 5; and Proposed Michigan 
Code § 5535. See, also, 47 U.S.C.A. § 223 
(1968). 



1988 Supplementary Commentary to § 5-71-209 

See AMCI 2910. 



1988 Supplementary Commentary to § 5-71-210 
See AMCI 2911, 2911-P. 

Original Commentary to § 5-71-211 



These sections, §§ 5-71-210 and -211, 
expand former law, which was found at 
Ark. Stat. Ann. §§ 41-4610, 41-4611 
(Repl. 1964). Former sections 41-4610 and 
41-4611 dealt solely with underground 
threats or warnings involving bombs or 
other explosives. 

Section 5-71-210 governs false commu- 
nication of an emergency when the actor 
knows his conduct is likely to have the 
named consequences. The grade of the 
offense is geared to the results of a false 



report. The thrust of the section is protec- 
tion of the public against the inconve- 
nience of evacuation and the needless ex- 
pense of scarce funds. 

Section 5-71-211 which overlaps § 5-71- 
210 to some extent, is aimed more directly 
at the threat against a particular individ- 
ual. Section 5-71-211 is broader than prior 
Arkansas law insofar as it encompasses 
threats of emergencies other than bomb- 
ings. 



1988 Supplementary Commentary to § 5-71-211 

See AMCI 2912, 2912-P. 
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Original Commentary to § 5-71-212 



This section defines the offense of public 
intoxication. Prior law was of an expan- 
sive nature. See prior authority earlier set 
out at Ark. Stat. Ann. § 48-943 (Repl. 
1964). Section 48-943 prohibited not only 
public drunkenness but also drinking 
"any intoxicating liquor" in public. The 
statute set out no requirement that intox- 
ication be coupled with vociferous or offen- 
sive conduct. See, Berry v. City of 
Springdale, 238 Ark. 328, 381 S.W.2d 745 
(1964). Although the meaning of "public 
place" was not defined by old § 48-943, 
the term was broadly construed. See, 
Berry, supra. 

Section 5-71-212, as amended by Act 
1155 of 1975 (Extended Sess. 1976), reit- 
erates in slightly different language the 
previous prohibition against drinking in 
public. It also prohibits appearing in pub- 
lic manifestly intoxicated to a degree that 
one is likely to endanger himself or the 
person or property of others. This defini- 
tion restricts the scope of the offense to 
those situations where the criminal law 
should appropriately intervene. As indi- 
cated in Berry, the purpose of a public 
drunkenness statute is to prevent annoy- 
ance to the public and protect the offender 
himself. Having adopted language di- 
rected to these ends, the Commission 
thought it inappropriate to go further. 



As is the case with old authority, the 
requirement that the actor be in "public" 
is satisfied without much difficulty under 
the new provision. "Public place" is de- 
fined at § 5-71-101(1). A "public place" 
would include a private club, but would 
not go so far as a recently superseded 
Texas statute punishing drunkenness "at 
any private home except [the actor's] 
own." Vern. Ann. Penal Code, Art. 477, 
superseded by Vern. Texas Code Ann. 
§ 42.08 (Repl. 1974). 

Of course § 5-71-212 is not an endorse- 
ment of the notion that imposition of crim- 
inal sanctions for public drunkenness is 
an adequate solution to the multitude of 
problems associated with the use of alco- 
hol. As pointed out by the Commentary to 
proposed Texas Code § 42.08, in 1965 one 
of every three arrests in America was for 
public intoxication. See, President's Com- 
mission on Law Enforcement and Admin- 
istration of Justice, Task Force Report; 
Drunkenness Offenses 1 (1967). Obviously 
a chronic alcoholic should be treated 
rather than imprisoned. But until ade- 
quate facilities are available, the Commis- 
sion felt that § 5-71-212 would serve to 
protect the various interests involved. 



Original Commentary to § 5-71-213 



Section 5-71-213 prohibits various 
forms of conduct, all but one having in 
common the element of lingering or re- 
maining in public places or upon premises 
of another with an intent to engage in 
criminal or otherwise offensive, disrup- 
tive, or intrusive activity. Some of the 
conduct here proscribed was the subject of 
former legislation. See, e.g., prior law for- 
merly found at Ark. Stat. Ann. §§ 41-1125 
(Repl. 1964) (loitering near school chil- 
dren); 41-1426 (Repl. 1964) (peeping Tom); 
41-4301 (Repl. 1964) (vagrant defined); 
41-4303 (Repl. 1964) (vagrancy defined); 
41-1433 to -1436 (Repl. 1964) (refusal to 
leave business establishment after re- 
quest, etc.). See, also, § 80-1915 (Supp. 
1973) (loitering on or near school 



grounds). Section 5-71-213 was drafted 
bearing in mind the admonitions of 
Palmer v. City of Euclid, 402 U.S. 544, 91 
S. Ct. 1563, 29 L. Ed. 2d 98 (1971), and 
Papachristou v. City of Jacksonville, 405 
U.S. 156, 92 S. Ct. 839, 31 L. Ed. 2d 110 
(1972). Cf, Commentary to § 5-71-207. 
Subsection (2) is intended to be illustra- 
tive in nature, providing guidance to law 
enforcement officers. Subsection (c) di- 
rects law enforcement officers to make 
. certain inquiries prior to making an arrest 
under subsection (a)(1). Lastly, subsection 
(d) further limits the scope of subsection 
(a)(1) by providing a defense if the officer 
does not comply with subsection (c) or if 
the defendant has a reasonable explana- 
tion for his presence and conduct. 
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1988 Supplementary Commentary to § 5-71-213 



In Kolender v. Lawson, 461 U.S. 352, 
103 S. Ct. 1855 (1983) the United States 
Supreme Court held a California statute 
similar to § 5-71-213 and construed by 
the California Court of Appeals to require 
a person detained by a law enforcement 
officer to provide "credible and reliable" 
identification unconstitutionally vague on 
its face under the Due Process Clause of 



the Fourteenth Amendment. Because the 
Arkansas Supreme Court has not author- 
itatively construed the language of § 5- 
71-213 and since this language is not 
identical with that under consideration in 
Kolender, this Supreme Court decision 
does not appear determinative of the Ar- 
kansas statute's constitutionality. 



Original Commentary to § 5-71-214 



Section 5-71-214 defines the offense of 
obstructing a highway or public passage. 
Because no culpable mental state is pre- 
scribed, reckless conduct will suffice to 
establish liability. 

Former law on the topic was found in 
two statutes, one old, one new. The former, 
old Ark. Stat. Ann. § 41-2101 (Repl. 
1964), attached liability to obstructing 
"any public road by felling any tree or 
trees across the same. . . ." See, also, 
former law previously found at Ark. Stat. 
Ann. §§ 41-2102, 41-2103 (Repl. 1964). 
The second, Ark. Stat. Ann. § 5-71-226, 



formerly codified as § 41-1447 (Supp. 
1973), makes it unlawful for groups of two 
or more persons to engage in certain ob- 
structive activities, including building sei- 
zures, on the campuses of "public, private, 
parochial schools and colleges of this 
State." 

Deference to First Amendment consid- 
erations respecting a speaker and his au- 
dience suggested the defense supplied by 
subsection (b). Cf., Cox v. Louisiana, 379 
U.S. 536, 85 S. Ct. 453, 13 L. Ed. 2d 471 
(1965). 



Original Commentary to § 5-71-215 



Section 5-71-215 penalizes conduct cal- 
culated to, or likely to result in, outrage to 
the feelings of the general public or a 
particular class thereof. The section is of 
broader scope than was previous law. It is 
primarily designed to protect sensibilities 
of affected parties, their property inter- 
ests being protected by other provisions 



such as those in Chapter 71. Cf, M.P.C. 
§ 250.9 (desecration of venerated objects). 
Earlier law on this subject is limited in 
scope and permits imposition of quite se- 
vere sentences. See, e.g., former Ark. Stat. 
Ann. §§ 41-3706 (Repl. 1964); 41-1981 to 
-1986 (Crim. Code 1976); and old 41-4230, 
41-4231 (Repl. 1964). 



1988 Supplementary Commentary to § 5-71-215 

See AMCI 2916. 



Original Commentary to § 5-71-216 



The need for § 5-71-216 was suggested 
by organized demonstrations in recent 
years directed against public institutions 
and resulting in damage to the buildings 
which house them. The section is broad 
enough, however, to encompass any inten- 
tional damage to a public structure, re- 
gardless of the actor's motivation or 



whether he is assisted by others. As such, 
it proscribes a particular instance of the 
type of conduct prohibited generally by 
§ 5-38-203 (criminal mischief in the first 
degree). For prior law, see former author- 
ity previously codified as Ark. Stat. Ann. 
§§ 41-4230, 41-4231 (Repl. 1964). 
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1988 Supplementary Commentary to § 5-71-216 
See AMCI 2917. 

Original Commentary to § 5-73-101 



The language of subsection (1) denning 
"instrument of crime" closely parallels 
M.RC. § 5.06. The term is easier to ex- 
plain if examined in the context of § 41- 



3102 — possessing instrument of crime. 
See § 41-3102 and Commentary thereto. 
The definition of "minor" is self-explan- 
atory. 



Original Commentary to § 5-73-102 



This section complements Chapter 3, 
defining Inchoate Crimes, by providing an 
additional tool for dealing with incipient 
criminal activity. Possession of an instru- 
ment commonly used for criminal pur- 
poses is strongly corroborative of criminal 
intent and provides a sufficient basis for 
intervention by law enforcement officers. 
This section may pick up some conduct 
that does not constitute an attempt to 
commit an offense because the defendant's 
conduct has not progressed to a stage 
sufficient to satisfy the "substantial step" 
requirement of § 5-3-201. See, examples 5 
and 6 set out at Comment to § 5-3-201, 
supra. 

The fact that an instrument has legiti- 
mate uses does not constitute a defense. 
However, to protect the innocent pos- 
sessor of articles with a criminal poten- 
tial, the offense is defined so as to require 



the state to prove that the possessor 
planned to use the instrument for crimi- 
nal purposes. 

Both the Code and preexisting law con- 
tain provisions directed at possession of 
instruments designed to be used in partic- 
ular object offenses. See, e.g., Code section 
5-37-201 (possession of forged instru- 
ment); § 5-37-212 (unlawfully using 
slugs); § 5-37-209 (criminal possession of 
a forgery device). See, also, Ark. Stat. Ann. 
§ 5-66-104 (keeping gaming device); § 5- 
66-118 (Crim. Code 1976) (possession of 
lottery or policy tickets). Although conduct 
violative of these provisions also consti- 
tutes an offense under § 5-73-102 (pos- 
sessing instrument of crime), § 5-1- 
110(a)(4) precludes a conviction under 
both § 5-73-102 and a statute dealing 
more particularly with possession of an 
instrument. 



1988 Supplementary Commentary to § 5-73-102 
See AMCI 3102. 

Original Commentary to § 5-73-103 



The purpose of this section is to keep 
firearms out of the hands of persons who 
have been formally adjudicated irrespon- 
sible, incompetent, or dangerous. Persons 
falling within the categories described in 
subsection (1) are already prohibited by 
federal law from purchasing firearms. 
See, 18 U.S.C.A. § 922(h). 

Subsection (b) represents a departure 
from the general rule announced in § 5-4- 
311 that the person who successfully com- 
pletes a period of suspension or probation 
incurs no civil disabilities. While acknowl- 
edging the desirability of allowing such an 
individual to resume his place in society 
unburdened by a criminal record, the 



Commission perceived no reason why a 
person who has previously committed an 
offense serious enough to be classed a 
felony should ever be able to lawfully 
possess a firearm. 

Act 360 of 1977 made two changes to 
this section. First, differential grading is 
introduced by a new subsection (c) permit- 
ting felony prosecutions for violations in- 
volving prior felony convictions. Other- 
wise, the offense remains a class A 
misdemeanor. Second, a new subsection 
(b)(2) provides that a pardon restoring the 
ability to possess a firearm removes one 
from the section's ambit. 
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1988 Supplementary Commentary to § 5-73-103 






Amendment 

Section 5-73-103 was amended by Act 
74 of 1987. The introductory language of 
subsection (a) was added to provide "a 
mechanism . . . whereby persons who con- 
stitute no danger to themselves or others 
should not be restricted for the duration of 
their lives from owning or possessing fire- 
arms ...." 1987 Ark. Acts 74, § 3. Act 74 
also changed "mental defective" to "men- 
tally ill" in subsection (a)(2). 

Admissibility of Evidence of Previous Con- 
viction 

As a general rule, the jury is not in- 
formed of a defendant's prior criminal 
record before it determines the question of 
guilt out of concern that this information 
might influence its deliberations on the 
question of guilt. See, for example, § 5-4- 
502, which mandates a bifurcated trial 
when a defendant is charged as a habitual 
offender. Since the defendant's status as a 
convicted felon is an essential element of 
the offense defined in § 5-73-103, the jury 
not only can, but apparently, must be 
presented evidence on the defendant's 
prior criminal record before it retires to 
consider whether he is guilty of being a 
felon in possession of a firearm. This cre- 
ates the possibility that the prosecution 
will charge a felon who commits an offense 
using a firearm not only with the other 
offense but also with being a felon in 
possession of a firearm in order to get the 
defendant's prior record before the jury. 
See, for example, Plummer v. State, 270 
Ark. 11, 603 S.W.2d 402 (1980), in which a 
felon who entered a home and committed 
a robbery using a firearm was convicted of 
burglary, aggravated robbery, and being a 
felon in possession of a firearm. See also, 
Allen v. State, 281 Ark. 1, 660 S.W.2d 922 
(1983) (Defendant convicted of aggravated 
robbery with a firearm and felon in pos- 
session of a firearm); Rubio v. State, 18 
Ark. App. 277, 715 S.W.2d 214 (1986); 
Fisher v. State, 290 Ark. 490, 720 S.W.2d 
900 (1986). The possibility of abuse of 
§ 5-73-103 is enhanced by the Court's 
decision in Combs v. State, 270 Ark. 496, 
606 S.W.2d 61 (1980). There the defendant 
argued that the jury need only know that 
he had committed a felony, and that the 
specific nature of the crime was irrele- 
vant. The Supreme Court disagreed, stat- 



ing that: "[T]he nature of the prior felony 
and the facts here surrounding the inci- 
dent leading to the appellant's arrest do 
reflect on the seriousness of the crime and 
are relevant in the determination of sen- 
tence." 270 Ark. at 500, 606 S.W.2d at 63. 
The Court of Appeals has indicated that 
where a defendant charged as an habitual 
offender has several previous felony con- 
victions, it is error to permit introduction 
into evidence of all previous convictions in 
the guilt phase of the trial. Tatum v. State, 
21 Ark. App. 237, 731 S.W.2d 227 (1987). 
The court reasoned as follows: 

The purpose of [the § 5-4-502] bifur- 
cated process is to protect the defen- 
dant by withholding proof of his prior 
convictions until the jury has found 
him guilty. ... In this case, the defen- 
dant was not given that protection 
because evidence of all four of his 
prior convictions was introduced be- 
fore the jury could deliberate on the 
issue of guilt. 

This protection, however, must be 
balanced with the State's entitlement 
to prove all the elements of an of- 
fense. In the case at bar, where the 
appellant was charged with being a 
felon in possession of a firearm, proof 
of one prior felony conviction would 
have been sufficient Thus, intro- 
duction of all the appellant's prior 
convictions was unnecessary, and de- 
nied the appellant the protection of 
§ 41-1005 [§ 5-4-502]. 

21 Ark. App. at 242-43, 731 S.W.2d at 230. 

Though by its own terms Tatum applies 
only to habitual offender cases, it could 
logically be held to apply to all § 5-73-103 
cases. The prejudice flowing from intro- 
duction of multiple convictions is the same 
whether or not the defendant is charged 
as an habitual offender. 

Even though the defendant may, in ef- 
fect, compel a stipulation on the previous 
conviction issue, it does not appear that he 
gets to choose the least offensive prior 
conviction. Clinkscale v. State, 15 Ark. 
App. 166, 690 S.W.2d 740 (1985). 

What Constitutes Possession 

In Harper v. State, 17 Ark. App. 237, 707 
S.W.2d 332 (1986) appellant was charged 
under § 5-73-103 after a pistol was found 
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on the ground beneath the window he was 
looking out of when the police arrived. The 
Court of Appeals upheld the conviction, 
relying upon the definition of "possess" 
found at § 5-1-102(15). 

In Kandur v. State, 20 Ark. App. 194, 
726 S.W.2d 682 (1987) appellant was con- 
victed of being a felon in possession of a 
firearm upon evidence that the gun was 
found in his home, which was occupied by 
him and his wife. No evidence of actual 
possession was introduced at trial. The 
Court of Appeals reversed, holding that 
"where there is joint occupancy of pre- 
mises, mere occupancy is insufficient to 
convict one of possession of contraband 
unless there are additional factors linking 
the appellant with the contraband." 20 
Ark. App. at 196, 726 S.W.2d at 682, 
relying upon Blair v. State, 16 Ark. App. 1, 
696 S.W.2d 755 (1985). 



Constitutionally Infirm Previous Convic- 
tion Will Support Conviction Under § 5- 
73-103 

Relying upon Lewis v. United States, 
445 U.S. 55, 63 L. Ed. 2d 198 (1980), the 
Arkansas Court of Appeals has held that 
even a previous felony conviction subject 
to collateral attack as constitutionally in- 
firm will support a conviction under § 5- 
73-103. A similar issue has arisen in re- 
gard to enhancement under the habitual 
offender provisions of the Code (§ 5-4-401 
et seq. ) using convictions subsequently re- 
versed on appeal. The Arkansas Supreme 
Court and the Court of Appeals have con- 
sistently declined to modify such sen- 
tences on direct appeal, preferring instead 
to leave appellants to their remedies un- 
der A.R.Cr.P. 37. See supplementary com- 
mentary to §§ 5-4-502, 504. 
See AMCI 3103. 



Original Commentary to § 5-73-104 



This section is directed at the use, pos- 
session, sale, etc., of instruments which 
have exclusive usefulness as implements 
of crime. Subsection (a) lists several obvi- 
ous examples including machine guns, 
bombs, and silenced firearms, while mak- 
ing it clear that prohibited implements 
are not limited to the items listed. 

Subsection (b)(1) provides a defense if 
the prohibited weapon was used or pos- 
sessed in the course and scope of the 
duties of a law enforcement officer, prison 
guard, or member of the armed forces. 

Subsection (b)(2) is designed to permit a 
legitimate collector to possess a prohibited 
weapon, provided he takes steps such as 
rendering the weapon inoperable to make 
criminal use unlikely. 

Subsection (c) classifies the offense as a 



class B felony "if the weapon is a bomb, 
machine gun, or firearm specially made or 
specially adapted for silent discharge." 
Otherwise it is a class D felony. More 
severe punishment of an offense involving 
a bomb or machine gun is dictated by the 
fact that the use of such weapons raises 
the spectre of extensive injury, both to 
persons and property. Severe penalties 
are also justified in a case involving a 
silenced firearm. Not only is such a 
weapon totally devoid of any legitimate 
utility, its possession or use suggests cal- 
culated preparation for violent crime, pro- 
fessionalism, and the expectation that the 
weapon will actually be discharged in the 
course of a crime rather than used as a 
means of threat or intimidation. 



1988 Supplementary Commentary to § 5-73-104 
See AMCI 3104. 

Original Commentary to § 5-73-105 



This section recognizes the legitimate 
and authorized use of the instruments 
covered by § 5-73-104. 
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Original Commentary to § 5-73-106 



The purpose of this provision is to pro- 
vide some check on traffic in illegal weap- 
ons. Defacing a firearm prevents tracing 



by the authorities and usually occurs be- 
cause the firearm is stolen or because it 
will be used to commit another offense. 



1988 Supplementary Commentary to § 5-73-106 
See AMCI 3106. 

Original Commentary to § 5-73-107 



This is a companion offense to that 
defined in the previous section. Knowing 
possession of a defaced firearm is evidence 
that the actor is guilty of possessing stolen 
property or defacing a firearm or both. 
The availability of the offense defined by 
this section should be useful when prob- 
lems of proof arise with respect to the 
more serious offenses. The person who 
innocently acquires a defaced weapon can 
avoid prosecution by reporting the fact to 
the police. This enables the police to keep 
track of defaced weapons and may facili- 
tate the recovery of stolen firearms. The 



section does not require the possessor to 
turn the firearm over to the police and 
confers no authority to seize the firearm. 
The section applies only to serial num- 
bers and identification marks (1) that are 
required by law and (2) that have been 
removed, defaced, marred, covered, al- 
tered, or destroyed. Consequently, antique 
or homemade weapons which have never 
been identified by serial number are not 
within the section's ambit. Compare, 26 
U.S.C.A. § 5842 requiring all imported 
and manufactured firearms to be identi- 
fied by a serial number. 



1988 Supplementary Commentary to § 5-73-107 
See AMCI 3107. 

Original Commentary to § 5-73-108 



Like several other provisions in this 
chapter, § 5-73-108 proscribes possession 
with a criminal purpose, thus punishing 
inchoate criminal activity. By the terms of 
subsection (a), the offense is complete 
when "an explosive substance or incendi- 
ary device" is sold, possessed, manufac- 
tured, or transported by a person who has 
the purpose of "using that substance or 
device to commit an offense" (subsection 
(a)(1)) or who "knows or should know that 



some other person intends to use that 
substance or device to commit an offense" 
(subsection (a)(2)). 

Subsection (b) grades the offense as a 
class B felony. This grading is justified by 
the likelihood that criminal use of such 
substances or devices will have disastrous 
consequences, since effects of detonation, 
whether intentional or accidental, are un- 
predictable and likely to be widespread. 



1988 Supplementary Commentary to § 5-73-108 

See AMCI 3108. 
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Original Commentary to § 5-73-109 



The provisions of this section, making it 
an offense to furnish "a firearm or other 
deadly weapon to a minor," represent new 
law. The section is designed not only to 
restrict the availability of tools of crime, 
but also to prevent the accidental death or 
injury so often resulting from a child's 
inability or failure to appreciate the harm- 



ful potential of a deadly weapon. Since 
proper instruction of minors in the use of 
firearms and other deadly weapons is de- 
sirable, the offense is phrased so as to give 
a parent or guardian a choice as to 
whether his child may be furnished with a 
weapon. 



1988 Supplementary Commentary to § 5-73-109 

See AMCI 3109. 



Original Commentary to § 5-73-110 



This section, like § 5-73-110, consti- 
tutes new law designed to curtail the 
irresponsible use of deadly weapons. 

Subsection (b) provides for disposition 
of property seized pursuant to the provi- 
sions of subsection (a). Considerable lati- 
tude is granted both to the courts and to 
law enforcement personnel in order that 
corrective measures may be effectively 
geared to particular fact situations. The 
law enforcement officer involved may, at 
his discretion, either return the seized 
property to the parent or guardian (sub- 
section (b)(1)) or deliver the weapon to the 
custody of a court under subsection (b)(2). 
The court may then, in its discretion, 
either "treat the property as contraband 
under Chapter 5" (subsection (b)(2)(A)) or 
issue an order requiring the parent or 
guardian to "show cause why the seized 



property should not be so treated" (subsec- 
tion (b)(2)(B)). 

Under the first course, the property 
would either be destroyed or, if deemed 
capable of lawful use, sold at public auc- 
tion. (See, § 5-5-101(c),(d).) The second 
course allows the court to hear a parent or 
guardian before making a decision as to 
final disposition of the property. 

It is felt that this section establishes a 
reasonable, effective and flexible proce- 
dure by which to deal with irresponsible 
use of weapons and to apprise the appro- 
priate responsible persons of such use. 
The ultimate sanctions provided, namely, 
loss of the weapon involved and/or a cita- 
tion for contempt in the event of failure to 
respond to the show cause order, are con- 
sidered both effective and sufficient. 



1988 Supplementary Commentary to § 5-73-120 



Although this offense was a part of the 
Arkansas Criminal Code Proposed Official 
Draft of 1974, it was not included in Act 
280 of 1975, which enacted into law the 
remainder of the Code, due to legislative 
concern that it broadened the pre-Code 
offense of carrying a weapon. Following 
certain amendments, including the excepr 
tion for weapons carried on a journey and 
the requirement that the object be carried 
with a purpose to use it as a weapon 
against a person, the section was enacted 
into law as Act 696 of 1975. Some judges 
and law enforcement officials expressed 
concern that the purpose requirement 
would make it more difficult to obtain 
convictions of the offense than under prior 



law. See Comment, Act 696: Robbing the 
Hunter or Hunting the Robber, 29 Ark. L. 
Rev. 570, 574-76 (1976). In McGuire v. 
State, 265 Ark. 621, 580 S.W.2d 198 
(1979), however, the Supreme Court held 
that there is a presumption that a loaded 
pistol is placed in a car for use as a 
weapon. There was a similar judicially 
created presumption under the pre-Code 
offense of carrying a weapon. Clark v. 
State, 253 Ark. 454, 486 S.W.2d 677 
(1972); Stephens v. City of Fort Smith, 227 
Ark. 609, 300 S.W.2d 14 (1957). The pre- 
sumption should apply a fortiori when a 
weapon is carried "about the person" of 
the defendant. 
Subsection (c)(6) was added by Act 813 
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of 1983, obviously in response to concern 
that the statute might be applied to per- 
sons using pistols to hunt game. Compare 
the pre-Code case of Cornwell v. State, 68 
Ark. 447, 60 S.W.2d (1900), in which the 
court held that carrying a pistol to kill 
hogs was not a violation of the pre-Code 
section prohibiting the carrying of a 
weapon. The amendment may have inad- 
vertently increased the procedural burden 
of a hunter charged with carrying a hand- 



gun. Prior to the change the burden was 
on the prosecution to show that the person 
carrying a handgun did so "with a purpose 
to employ it as a weapon against a per- 
son." By denominating subsection (c)(6) a 
"defense," the change may place the bur- 
den on the defendant to introduce evi- 
dence supporting his contention that he 
was hunting game with the handgun. See 
§ 5-l-lll(c). 
See AMCI 3151 and 3151-D. 



UNIFORM CONTROLLED SUBSTANCES ACT 
(§ 5-64-101 ET SEQ.) 



Prefatory Note 



The Uniform Controlled Substances Act 
is designed to supplant the Uniform Nar- 
cotic Drug Act, adopted by the National 
Conference of Commissioners on Uniform 
State Laws in 1933, and the Model State 
Drug Abuse Control Act, relating to de- 
pressant, stimulant, and hallucinogenic 
drugs, promulgated in 1966. With the en- 
actment of the new Federal narcotic and 
dangerous drug law, the "Comprehensive 
Drug Abuse Prevention and Control Act of 
1970" (Public Law 91-513, short title 
"Controlled Substances Act"), it is neces- 
sary that the States update and revise 
their narcotic, marihuana, and dangerous 
drug laws. 

This Uniform Act was drafted to achieve 
uniformity between the laws of the sev- 
eral States and those of the Federal gov- 
ernment. It has been designed to comple- 
ment the new Federal narcotic and 
dangerous drug legislation and provide an 
interlocking trellis of Federal and State 
law to enable government at all levels to 
control more effectively the drug abuse 
problem. 

The exploding drug abuse problem in 
the past ten years has reached epidemic 
proportions. No longer is the problem con- 
fined to a few major cities or to a particu- 
lar economic group. Today it encompasses 
almost every nationality, race, and eco- 
nomic level. It has moved from the major 
urban areas into the suburban and even 
rural communities, and has manifested 
itself in every State in the Union. 

Much of this major increase in drug use 
and abuse is attributable to the increased 
mobility of our citizens and their afflu- 
ence. As modern American society be- 
comes increasingly mobile, drugs clandes- 
tinely manufactured or illegally diverted . 
from legitimate channels in one part of a 
State are easily transported for sale to 
another part of that State or even to 
another State. 

Nowhere is this mobility manifested 
with greater impact than in the legitimate 
pharmaceutical industry. The lines of dis- 



tribution of the products of this major 
national industry cross in and out of a 
State innumerable times during the man- 
ufacturing or distribution processes. To 
assure the continued free movement of 
controlled substances between States, 
while at the same time securing such 
States against drug diversion from legiti- 
mate sources, it becomes critical to ap- 
proach not only the control of illicit and 
legitimate traffic in these substances at 
the national and international levels, but 
also to approach this problem at the State 
and local level on a uniform basis. 

A main objective of this Uniform Act is 
to create a coordinated and codified sys- 
tem of drug control, similar to that uti- 
lized at the Federal level, which classifies 
all narcotics, marihuana, and dangerous 
drugs subject to control into five sched- 
ules, with each schedule having its own 
criteria for drug placement. 

This classification system will enable 
the agency charged with implementing it 
to add, delete, or reschedule substances 
based on new scientific findings and the 
abuse potential of the substance. 

Another objective of this Act is to estab- 
lish a closed regulatory system for the 
legitimate handlers of controlled drugs in 
order better to prevent illicit drug diver- 
sion. This system will require that these 
individuals register with a designated 
State agency, maintain records, and make 
biennial inventories of all controlled drug 
stocks. 

The Act sets out the prohibited activi- 
ties in detail, but does not prescribe spe- 
cific fines or sentences, this being left to 
the discretion of the individual States. It 
further provides innovative law enforce- 
ment tools to improve investigative efforts 
and provides for interim education and 
training programs relating to the drug 
abuse problem. 

The Uniform Act updates and improves 
existing State laws and insures legislative 
and administrative flexibility to enable 
the States to cope with both present and 
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future drug problems. It is recognized that 
law enforcement may not be the ultimate 
solution to the drug abuse problem. It is 
hoped that present research efforts will be 
continued and vigorously expanded, par- 



ticularly as they relate to the development 
of rehabilitation, treatment, and educa- 
tional programs for addicts, drug depen- 
dent persons, and potential drug abusers. 



Comment to Section 201 (A.C.A. § 5-64-201) 



The Act vests the authority to adminis- 
ter its provisions in the appropriate per- 
son or agency within the State. The "ap- 
propriate" person or agency may be one or 
more persons, or one or more agencies, or 
a combination. The enacting State should 
designate that person or agency which has 
the means to implement, enforce, and 
regulate the provisions of the Act. For 
example, authority could be vested in the 
Office of the Attorney General, a Depart- 
ment of Health, a Division of Public 
Safety, or such other agency within the 
State responsible for regulating and en- 
forcing the drug laws. An alternative 
might be a division of authority whereby 
one agency might be responsible for con- 
trolling drugs under this Article, another 
agency might be designated to regulate 
the legitimate industry under Article III, 
and still another agency might be charged 
with enforcement. In any event, the ulti- 
mate authority for determining the appro- 
priate person or agency is vested in the 
enacting State. 

Section 201 (A.C.A. § 5-64-201) sets out 
the criteria to be considered for the control 
and classification of drugs into the several 
schedules. These criteria consist of the 
degree of their abuse potential, known 
effect, harmfulness and level of accepted 
medical use. All controlled substances are 
contained in either Schedule I, II, III, IV 
or V. This classification achieves one of the 
main objectives of the Uniform Act, which 
is to create a coordinated, codified system 
of drug control and regulation. 

The Act recognizes that some States 
have had more stringent laws relating to 
substances than did the former Federal 
laws. The Uniform Act follows the Federal 
Controlled Substances Act and lists all of 
the controlled substances in five schedules 
which are identical with the Federal law. 
The Uniform Act is not intended to pre- 
vent a State from adding or removing 
substances from the schedules, or from 
reclassifying substances from one sched- 
ule to another, provided the procedures 



specified in Section 201 (A.C.A. § 5-64- 
201) are followed. 

To bring a substance under control 
through the administrative procedures, 
the designated State authority will make 
findings with respect to the eight criteria, 
hereinafter enumerated, and issue an or- 
der controlling the given substance if it 
has a potential for abuse. To avoid poten- 
tial State Constitutional problems, as well 
as allegations of improper legislative del- 
egation of authority, a procedure has been 
set out which will require substances con- 
trolled by Federal laws to be controlled 
under the State law after the designated 
authority is notified and after the expira- 
tion of thirty days from the date of publi- 
cation in the Federal Register of a final 
order controlling the substance under 
Federal law. However, the designated au- 
thority in the State may object to inclu- 
sion of the substance under this Act. It 
must give public notice of its objections 
and afford an opportunity for any inter- 
ested party to be heard on the matter. The 
designated authority makes a final deci- 
sion based on that hearing, which is con- 
sidered final unless specifically acted 
upon in a contrary manner by the legisla- 
ture. If the designated authority publicly 
objects to inclusion of a substance under 
the controls of this Act, control is automat- 
ically stayed pending the outcome of the 
hearing and the designated authority's 
final decision. Once a final decision is 
rendered controlling the substance, the 
stay automatically terminates and the 
substance is deemed controlled under this 
Act. 

The eight criteria to be considered with 
regard to a substance are as follows: 

(1) Its actual or relative potential for 
abuse — 

These are the criteria which will be 
used most often to control drugs and will 
provide the basis for the greatest contro- 
versy. The term "potential for abuse" is 
found in the definition of a "depressant or 
stimulant drug" in the Drug Control 



282 



UNIFORM CONTROLLED SUBSTANCES ACT 



Amendments of 1965 (21 U.S.C. 201(v)) 
and is characterized further in the regu- 
lations (21 CFR 166.2(e)) promulgated un- 
der those regulations as follows: 

"The Director of the Bureau of Nar- 
cotics and Dangerous Drugs may deter- 
mine that a substance has a potential for 
abuse because of its depressant or stimu- 
lant effect on the central nervous system 
or its hallucinogenic effect if: 

(1) There is evidence that individ- 
uals are taking the drug or drugs 
containing such a substance in 
amounts sufficient to create a hazard 
to their health or to the safety of other 
individuals or of the community; or 

(2) There is significant diversion of 
the drug or drugs containing such a 
substance from legitimate drug chan- 
nels; or 

(3) Individuals are taking the drug 
or drugs containing such a substance 
on their own initiative rather than on 
the basis of medical advice from a 
practitioner licensed by law to admin- 
ister such drugs in the course of his 
professional practice; or 

(4) The drug or drugs containing 
such a substance are new drugs so 
related in their action to a drug or 
drugs already listed as having a po- 
tential for abuse to make it likely that 
the drug will have the same potenti- 
ality for abuse as such drugs, thus 
making it reasonable to assume that 
there may be significant diversions 
from legitimate channels, significant 
use contrary to or without medical 
advice, or that it has a substantial 
capability of creating hazards to the 
health of the user or to the safety of 
the community." 

These regulations follow and extend the 
suggestions contained in House Report 
No. 130, 89th Congress, First Session, 
page 7 (1965). 

The report went further in its discus- 
sion of the "potential" aspect of the term. 
It stated that it did not intend that poten- 
tial for abuse be determined on the basis 
of "isolated or occasional non-therapeutic 
purposes." The House Interstate and For- 
eign Commerce Committee felt that there 
must exist "a substantial potential for the 
occurrence of significant diversions from 
legitimate channels, significant use by in- 
dividuals contrary to professional advice, 
or substantial capability of creating haz- 



ards to the health of the user or the safety 
of the community." (at page 7) 

There are two points that should be 
emphasized in this definition. First, the 
House Committee was speaking of "poten- 
tial" rather than "actual" abuse. In consid- 
ering a drug for control, it would not be 
necessary to show that abuse presently 
exists but only that there are indications 
of a potential for abuse. 

This is borne out by the Committee's 
statement that "the Secretary of Health, 
Education, and Welfare should not be re- 
quired to wait until a number of lives have 
been destroyed or substantial problems 
have already arisen before designating a 
drug as subject to controls of the bill." (at 
page 7) Thus, the incidence of present 
abuse is not the test which must be ap- 
plied. The test is a determination of future 
or potential abuse. The second point of 
emphasis is that in speaking of "substan- 
tial" potential the term "substantial" 
means more than a mere scintilla of iso- 
lated abuse, but less than a preponder- 
ance. Therefore, documentation that, say, 
several hundred thousand dosage units of 
a drug have been diverted would be "sub- 
stantial" evidence of abuse despite the fact 
that tens of millions of dosage units of 
that drug are legitimately used in the 
same time period. The normal way in 
which such diversion is shown is by ac- 
countability audits of the legitimate 
sources of distribution, such as manufac- 
turers, wholesalers, pharmacies and doc- 
tors. 

Misuse of a drug in suicides and at- 
tempted suicides, as well as injuries re- 
sulting from unsupervised use also would 
be regarded as indicative of a drug's po- 
tential for abuse. 

(2) Scientific evidence of its pharmaco- 
logical effects — 

The state of knowledge with respect to 
the uses of a specific drug are, of course, 
major considerations, e.g., it is vital to 
know whether or not a drug has an hallu- 
cinogenic effect if it is to be controlled 
because of that effect. 

(3) The statement of current scientific 
knowledge regarding the substance — 

Criteria (2) and (3) are closely related. 
However, (2) is primarily interested in 
pharmacological effects and (3) deals with 
all scientific knowledge with respect to the 
substance. 
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(4) Its history and current pattern of 
abuse — 

To determine whether or not a drug 
should be controlled, the designated State 
authority must know the pattern of abuse 
of that substance, including the social, 
economic and ecological characteristics of 
the segments of the population involved in 
such abuse. 

(5) The scope, duration, and signifi- 
cance of abuse — 

Not only must the designated State au- 
thority know the pattern of abuse, but it 
must know whether abuse is widespread. 
It must also know whether it is a passing 
fad, like smoking banana peels, or 
whether it is a significant chronic abuse 
problem like heroin addiction. In reaching 
this decision, the State authority should 
consider the economics of regulation and 
enforcement attendant to such a decision. 
In addition, it should be aware of the 
social significance and impact of such a 
decision upon those people, especially the 
young, that would be affected by it. 

(6) What, if any, risk there is to the 
public health — 

The designated State authority must 
have the best available knowledge of the 
pharmacological properties of any drug 
under consideration. If a drug creates no 



danger to the public health, it would be 
inappropriate to control the drug under 
this Act. 

(7) Its psychic or physiological depen- 
dence liability — 

There must be an assessment of the 
extent to which a drug is physically addic- 
tive or psychologically habit forming, if 
such information is known. 

(8) Whether the substance is an imme- 
diate precursor of a substance already 
controlled — 

This criterion allows the inclusion of 
immediate precursors on this basis alone 
into the appropriate schedule and thus 
safeguards against possibilities of clan- 
destine manufacture. 

The overall intent of this Section is to 
create reasonable flexibility within the 
Uniform Act so that, as new substances 
are discovered or found to have an abuse 
potential, they can speedily be brought 
under control without constant resort to 
the legislature. Such flexibility will allow 
the laws to keep in step with new trends 
in drug abuse and new scientific informa- 
tion. States should consider establishing a 
Scientific Advisory Committee consisting 
of leading medical and pharmaceutical 
professionals to advise the appropriate 
person or agency on control of substances. 



Comment to Section 203 (A.C.A. § 5-64-203) 



Based upon these criteria, hallucino- 
genic substances and certain narcotic sub- 
stances are included in the same schedule 
(Section 204*). This is primarily because 
both groups of drugs have no accepted use 
in the United States and both have a high 
potential for abuse. However, hallucino- 
genic substances in Schedule I are not 
treated in the same manner for penalty 
purposes as narcotic substances. (See Pro- 
hibited Acts A, Section 401 (A.C.A. § 5-64- 
401).) 

Experimental substances found to have 
a potential for abuse in early testing will 
also be included in Schedule I. When those 
substances are accepted by the Federal 
Food and Drug Administration as being 
safe and effective, they will then be con- 
sidered to have an accepted medical use 
for treatment in the United States, and 



thus, will be eligible to be shifted to an 
appropriate schedule based upon the cri- 
teria set out in Sections 205 (A.C.A. § 5- 
64-205), 207 (A.C.A. § 5-64-207), 209 
(A.C.A. § 5-64-209), and 211 (A.C.A. § 5- 
64-211). 



*This section lists the controlled sub- 
stances included in Schedule I. It was 
originally adopted in Arkansas but was 
subsequently repealed and is now gov- 
erned by administrative regulation. It is 
revised and published annually by the 
Director of the Arkansas Department of 
Health or his authorized agent. For a copy 
of the most recent rescheduling of con- 
trolled substances, contact the Depart- 
ment of Health. 
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Comment to Section 206* 



Schedule II now includes only those 
substances principally considered as 
Class "A" narcotic drugs, i.e., narcotics 
dispensed only upon written prescription. 
It is contemplated that if stringent control 
of a nonnarcotic substance is required, the 
substance could be administratively 
added to Schedule II based upon the cri- 
teria set out in Section 205 (A.C.A. § 5- 
64-205). 



stances included in Schedule II. It was 
originally adopted in Arkansas but was 
subsequently repealed and is now gov- 
erned by administrative regulation. It is 
revised and published annually by the 
Director of the Arkansas Department of 
Health or his authorized agent. For a copy 
of the most recent rescheduling of con- 
trolled substances, contact the Depart- 
ment of Health. 



*This section lists the controlled sub- 



Comment to Section 208* 



Schedule III includes two categories of 
drugs — those narcotic drugs formerly 
considered Class "B" narcotics, and stim- 
ulant and depressant drugs formerly in- 
cluded under both the Model State Drug 
Abuse Control Act and the Federal Drug 
Abuse Control Amendments of 1965. 

Subsection (e), which includes the 
former Class "B" narcotic drugs, reflects 
two changes. First, all calculations have 
been shifted from the historic apothecary 
system of measurement to the metric sys- 
tem to bring them in line with the general 
movement by many scientific groups and 
industries, including the pharmaceutical 
industry, to the metric system. Second, all 
dosage-strength calculations have been 
adjusted to correspond to the more mod- 



ern 5 cc. teaspoon as a unit dose rather 
than the historic 3.69 cc. teaspoon size, 
upon which all previous calculations were 
made. 



*This section lists the controlled sub- 
stances included in Schedule III. It was 
originally adopted in Arkansas but was 
subsequently repealed and is now gov- 
erned by administrative regulation. It is 
revised and published annually by the 
Director of the Arkansas Department of 
Health or his authorized agent. For a copy 
of the most recent rescheduling of con- 
trolled substances, contact the Depart- 
ment of Health. 



Comment to Section 210* 



Schedule IV contains certain tranquiliz- 
ing drugs and long-acting barbiturates. 
All substances contained in the schedule 
must be dispensed on prescription. 



*This section lists the controlled sub- 
stances included in Schedule IV. It was 
originally adopted in Arkansas but was 



subsequently repealed and is now gov- 
erned by administrative regulation. It is 
revised and published annually by the 
Director of the Arkansas Department of 
Health or his authorized agent. For a copy 
of the most recent rescheduling of con- 
trolled substances, contact the Depart- 
ment of Health. 



Comment to Section 212* 



While it is contemplated that Schedule 
V drugs will be sold on a restricted over- 
the-counter sale basis for a valid medical 
purpose, this Section is not intended to 
supersede prescription requirements in 
those States where such substances can- 



not be sold except on a prescription-only 
status. 

While this Schedule only contains nar- 
cotic drugs formerly considered as Class 
"X" (exempt over-the-counter drugs), the 
criteria set out in Section 211 are broad 
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enough to include over-the-counter prepa- 
rations which meet those criteria and are 
in need of some limited form of control. 

The comments to Section 208(e) relat- 
ing to the metric system and the dosage 
strength calculations apply equally as 
well to Schedule V. 



*This section lists the controlled sub- 



stances included in Schedule V. It was 
originally adopted in Arkansas but was 
subsequently repealed and is now gov- 
erned by administrative regulation. It is 
revised and published annually by the 
Director of the Arkansas Department of 
Health or his authorized agent. For a copy 
of the most recent rescheduling of con- 
trolled substances, contact the Depart- 
ment of Health. 



Comment to Section 301* 



This Section will permit a State to cover 
the costs of actual registration and control 
by charging reasonable fees. However, the 
Section does not permit a State to charge 
exorbitant fees as a means of fully imple- 
menting the regulatory provisions of the 
Act and thereby avoiding the need for 
additional State appropriations. 



*This section was not adopted in Arkan- 
sas. Sections 301-306 related to registra- 
tion of persons who manufacture, distrib- 
ute, or dispense controlled substances 
within the state. 



Comment to Section 302* 



This Section requires any person who 
engages in, or intends to engage in, the 
manufacture, distribution, or dispensing 
of controlled substances to be registered 
by the State. Practitioners who adminis- 
ter, as that term is defined in Section 
101(b) (A.C.A. § 5-64-101(b)), or who pre- 
scribe, will be required to register; how- 
ever, under subsequent sections they may 
be exempt from the record-keeping re- 
quirements. By registering every individ- 
ual dealing with controlled substances, 
the State will know who is responsible for 
a substance and who is dealing in these 
substances. The tighter registration re- 
quirements imposed by this Section are 
designed to close the gaps in State laws 
and thus eliminate many of these sources 
of diversion, both actual and potential. 

Common and contract carriers, ware- 



housemen, ultimate users, and agents of 
registrants are specifically exempted from 
the registration requirements since to re- 
quire otherwise would be extremely bur- 
densome and afford little increase in pro- 
tection against diversion. 

Annual registration is called for so that 
a licensee can be screened and the regis- 
tration lists purified should the need 
arise. In addition, the annual registration 
requirement will be a form of check on 
persons authorized to deal in controlled 
substances. 



*This section was not adopted in Arkan- 
sas. Sections 301-306 related to registra- 
tion of persons who manufacture, distrib- 
ute, or dispense controlled substances 
within the state. 



Comment to Section 303* 



This Section sets out the criteria under 
which a State authority registers persons 
to engage in the various activities con- 
cerning controlled substances. There is 
required a showing by the applicant of the 
maintenance of adequate safeguards 
against diversion, of compliance with 
State and local laws, and of his previous 
experience in the manufacture or distribu- 
tion of such substances. These criteria are 



almost identical to those which the Attor- 
ney General must consider in registering 
an applicant under the Federal Controlled 
Substances Act except for antitrust con- 
siderations, which were not considered 
applicable to the State control procedures. 
Thus, any particular applicant need meet 
only one set of criteria for both Federal 
and State registration. 

In addition, registration under the Fed- 
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eral Controlled Substances Act will be 
deemed sufficient for registration under 
State law. Since the criteria for Federal 
and State registration are virtually iden- 
tical, nothing would be served by requir- 
ing a registrant under Federal law to go 
through a similar procedure in registering 
under State law. Wasteful duplication 
would be the only result. Under the pro- 
posed system, a single form will suffice to 
register an applicant under both State 
and Federal law. 

Practitioners are to be registered to 
prescribe or dispense substances in 
Schedules II through V, comprising all 
substances with recognized medical uses, 
if they are authorized to prescribe or dis- 
pense under the laws of the State. If those 
practitioners wish to conduct research in 
nonnarcotic substances in Schedules II 
through V, the State authority has within 



its discretion the right to require, or not 
require, a separate registration. It is felt 
that such permissive language will be 
most beneficial to those States who wish 
to keep close tabs on all those individuals 
who conduct research within their bor- 
ders. 

Practitioners who are registered under 
Federal law to conduct research with re- 
spect to Schedule I substances are permit- 
ted to conduct that research in a State 
solely upon notification to the appropriate 
State authority of a valid Federal regis- 
tration. 



*This section was not adopted in Arkan- 
sas. Sections 301-306 related to registra- 
tion of persons who manufacture, distrib- 
ute, or dispense controlled substances 
within the state. 



Comment to Section 304* 



This Section sets out the grounds upon 
which a State authority may revoke or 
suspend a registration. Subsection (a) sets 
out the criteria upon which a registration 
can be revoked or suspended during the 
year in which that particular registration 
is in force. In denial of registration re- 
newal situations for manufacturers or dis- 
tributors, the criteria in this subsection 
should not be used. Instead, the State 
authority should apply the broader crite- 
ria set out in Section 303(a) relating to 
initial registration. 

Subsection (b) allows the State author- 
ity in its discretion to limit the revocation 
or suspension of a registration to a partic- 
ular substance rather than revoking or 
suspending the whole registration. This 
will be especially effective where, for ex- 
ample, a manufacturer committed a crim- 
inal violation, but certain mitigating cir- 
cumstances militate against removing his 
full registration. Instead, his right to 
manufacture a particular substance could 
be suspended or revoked. This would put- 
him out of the business of manufacturing 
in the substance or schedule in which he 
committed the violation, but would not 
totally remove his livelihood. 



Subsection (c) relates to forfeitures of 
controlled substances where the regis- 
trant who has the right to possess those 
substances has his registration revoked. 
This Section has purposely been drafted to 
be permissive rather than mandatory. 
Thus, for example, if the registration of a 
sole medical practitioner or a community 
pharmacy in a small town were revoked, 
the State authority could in its discretion 
allow the revoked registrant to sell those 
substances to a new owner-registrant so 
that the inhabitants of the particular 
town would not have to go without needed 
pharmaceutical supplies. 

Upon a final order of revocation of a 
registration, the State must promptly no- 
tify the Federal Bureau of Narcotics and 
Dangerous Drugs. Such a provision is nec- 
essary since revocation of a State registra- 
tion is grounds for denial, suspension, or 
revocation of a Federal registration. 



*This section was not adopted in Arkan- 
sas. Sections 301-306 related to registra- 
tion of persons who manufacture, distrib- 
ute, or dispense controlled substances 
within the state. 
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Comment to Section 305* 



This Section requires the State author- 
ity to serve upon a registrant an order to 
show cause why his registration should 
not be revoked or suspended or his regis- 
tration renewal refused prior to taking 
such action. The order will contain enough 
information to fully apprise the registrant 
of the charges against him and will be 
served at least thirty days before his cur- 
rent registration expires. All proceedings 
will be conducted under appropriate ad- 
ministrative procedures. If, during the 
pendency of an administrative hearing to 
deny a renewal registration, the registra- 
tion runs out, this Section keeps the old 
registration in force until the administra- 
tive hearing is completed. 

Subsection (b) allows the State author- 
ity, in cases of imminent danger to the 
public health or safety, to suspend the 
registration simultaneously with the in- 
stitution of proceedings to revoke, sus- 



pend, or refuse a renewal. Such an emer- 
gency situation can occur when, for 
example, a practitioner, knowing that ac- 
tion is being taken to revoke his registra- 
tion, begins to buy and divert large quan- 
tities of controlled substances. Rather 
than having to wait until all administra- 
tive proceedings have been completed and 
allow substantial diversion of these sub- 
stances, the State authority may act im- 
mediately to suspend the registration. It 
may then place all controlled substances 
under seal until the administrative hear- 
ing is completed. 



*This section was not adopted in Arkan- 
sas. Sections 301-306 related to registra- 
tion of persons who manufacture, distrib- 
ute, or dispense controlled substances 
within the state. 



Comment to Section 306* 



This Section, which requires registrants 
to prepare inventories and records of all 
stocks of Schedule I through V sub- 
stances, ties into the proposed Federal 
system and should prove to be more than 
adequate for State recordkeeping pur- 
poses. By tying the State and Federal 
systems together, different "paper" re- 
quirements will be avoided and wasteful 
duplication eliminated. However, if a 
State sees a need for any additional 
recordkeeping or inventory requirements, 
this provision provides the appropriate 



State agency with the authority to pro- 
mulgate those rules. 

This Section is also intended to exempt 
those individuals exempted by Federal 
law from recordkeeping and inventory re- 
quirements. 



*This section was not adopted in Arkan- 
sas. Sections 301-306 related to registra- 
tion of persons who manufacture, distrib- 
ute, or dispense controlled substances 
within the state. 



Comment to Section 307 (A.CA. § 5-64-307) 



This Section requires order forms for 
the distribution of any Schedule I or II 
substances. It, too, is tied into the pro- 
posed Federal system and compliance 
with the Federal order form requirements 



should be sufficient to fulfill any State 
order form requirements. Thus, economic 
waste resulting from duplication will 
again be avoided. 



Comment to Section 308 (A.C.A. § 5-64-308) 



This Section draws on existing State 
and Federal law with the exception that 
emergency provisions have been added 
with regard to the filling of oral prescrip- 



tions. This was done in recognition of 
common accepted practice between physi- 
cians and pharmacists. 
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Comment to Section 401 (A.C.A. § 5-64-401) 



This Section designates the prohibited 
acts relating to unlawful manufacture and 
delivering of controlled substances, or pos- 
session with intent to manufacture or de- 
liver such substances. The penalty struc- 
ture is broken down according to the 
schedule of the substance involved and 
the particular unlawful act, since it is felt 
that trafficking offenses involving certain 
types of drugs constitute a greater danger 
to the public and are deserving of stiffer 
penalties. The actual sentence length for 
any particular offense has not been in- 
cluded since it is felt that such a designa- 
tion is purely a State decision. 

The term "delivery" as used in this Sec- 
tion is intended to include both dispensing 
and distribution as they are denned in 
Section 101 (A.C.A. § 5-64-101). 

Subsection (c) (A.C.A. § 5-64-401(c)) 
has been drafted specifically to provide for 



a lesser penalty for simple possession 
than is provided for the trafficking and 
illicit manufacturing type offenses under 
subsections (a) (A.C.A. § 5-64-401(a)) and 
(b) (A.C.A § 5-64-401(b)). It is contem- 
plated that subsections (a) (A.C.A. § 5-64- 
401(a)) and (b) (A.C.A. § 5-64-401(b)) will 
contain harsh penalties (felony, high mis- 
demeanor, etc.); subsection (c) (A.C.A. § 
5-64-40 1(c)) provides for misdemeanor (or 
comparable State term) treatment for the 
simple possession charge. 

Finally, it should be noted that lawful 
possession of a Schedule V substance by 
ultimate users is not an offense. [See 
Section 302(c)(3)*]. 



*This subdivision was not adopted in Ar- 
kansas. 



Comment to Section 402 (A.C.A. § 5-64-402)* 



This Section (A.C.A. § 5-64-402) defines 
those "commercial" offenses relating to 
registrants or other persons who unlaw- 
fully manufacture, distribute, or dispense 
controlled substances or fail to comply 
with the requirements of the Act. 

Violation of subsection (a)(4) (A.C.A. 
§ 5-64-402(a)(2)) occurs when an inspec- 
tor has an administrative inspection war- 
rant, or is not required to have such a 
warrant under Section 502(b)(4) (A.C.A. 
§ 5-64-502(b)(4)), and the person whose 
premises are to be inspected refuses ad- 
mittance. 



Subsection (a)(5) (A.C.A. § 5-64- 
402(a)(3)) applies to all persons who 
knowingly keep or maintain any illegal 
establishment. Illegal establishments un- 
der this Section are intended to include 
not only stationary buildings, such as 
stores, shops, warehouses or dwellings 
and movable vehicles, such as boats or 
aircraft, but also intermediate structures 
such as trailers. 



*Arkansas had not enacted subdivisions 

(a)(1) and (a)(2) of this Section. 



Comment to Section 403 (A.C.A. § 5-64-403) 



This Section sets out the fraud offenses 
relating to the manufacture and distribu- 
tion of controlled substances. This area of 
criminal activity was segregated from Sec- 
tion 401 (A.C.A. § 5-64-401) because of 
the nature of these offenses and their 
effect, regardless of the drug involved, on 
the integrity of the regulatory system. 

It should be noted that the acts or 



omissions set forth in subsection (a)(4) are 
not only a violation of this Act but also 
provide a basis for revocation or suspen- 
sion of registration under Section 304*. 



'This section was not adopted in Arkan- 



sas. 
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Comment to Section 406 (A.C.A. § 5-64-406) 



This Section is designed to impose 
stiffer penalties on those persons over 
eighteen years of age who distribute con- 
trolled substances to persons under eigh- 
teen years of age. However, the recipient 
must be at least three years younger than 
the distributor before this Section comes 
into effect. The three year age differenti- 
ation is included to prevent imposition of 



the stiffer penalties in a case such as 
where a nineteen year old college student 
distributes two or three marihuana ciga- 
rettes to his seventeen year old roommate. 
In this situation, there is not the element 
of seduction so often found in the cases 
where the distributor and recipient are far 
apart in age. 



Comment to Section 407 (A.C.A. § 5-64-407) 



This Section is designed to permit a 
judge to place a first offender on probation 
in lieu of sentencing him to prison. How- 
ever, it is applicable only to cases involv- 
ing simple possession of controlled sub- 
stances and is available only once with 
respect to any person. It should also be 
noted that first offender treatment is not 
available as a matter of right, but rather 
is discretionary with the judge. 

An additional aspect of this Section is 
that it provides for confidentiality of the 
defendant's record upon fulfilling all the 
terms and conditions of his probation. 
This will preclude any permanent crimi- 
nal record from attaching to and following 
the individual in later life. 

This Section, which goes beyond the 
provisions of the Youth Corrections Act by 



allowing for first offender treatment re- 
gardless of the defendant's age, should 
give judges added flexibility in dealing 
with this type of offender. This is particu- 
larly so in light of the fact that most of 
these individuals are either casual drug 
users or experimenters who would be un- 
likely to commit the offense again after 
their first encounter with the law. 

This Section is bracketed so that States 
which have a general statutory provision 
allowing conditional discharge for first 
offenders need not use this Section. How- 
ever, if that State provision does not cover 
simple possession of a controlled sub- 
stance, and in all other States which have 
no first offender treatment, this Section 
should be included. 



Comment to Section 408 (A.C.A. § 5-64-408) 



This Section is bracketed so that it may 
be used in States which choose to impose 
stiffer penalties on those persons who 
commit second and subsequent offenses 



under the Act. This stiffer second penalty 
provision, however, will not apply to of- 
fenses of simple possession under Section 
401(c) (A.C.A. § 5-64-401(c)). 



Comment to Section 501 (A.C.A. § 5-64-501) 



The purpose of this Section is to insure 
that those individuals charged with the 
enforcement of this Act may be given full 
enforcement authority. Full enforcement 
authority, as opposed to authority re- 
stricted to offenses relating only to con- 
trolled substances, should give additional 
flexibility in the utilization of enforcement 
personnel within the State. 



This Section does not give blanket au- 
thority to all members of a particular 
agency to carry weapons, execute and 
serve search warrants, make arrests, 
make seizures or perform other law en- 
forcement duties. It does place discretion 
in the appropriate person or agency to 
select those field enforcement personnel 
who will enforce the act. 
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Comment to Section 502 (A.C.A. § 5-64-502) 



The purpose of this Section is to codify 
certain recent United States Supreme 
Court decisions, in particular Camara v. 
Municipal Court of the City and County of 
San Francisco, 387 U.S. 523 (1967), See v. 
City of Seattle, 387 U.S. 541 (1967), and 
Colonnade Catering Corp. v. U.S., 397 
U.S. 72 (1970), with regard to inspection 
warrants.* The Section sets out in very 
careful terms the procedures and restric- 
tions for obtaining and using an adminis- 
trative inspection warrant. This is of vital 
importance to the States since they are 
involved in the regulation of the legiti- 
mate drug industry and must have the 
ability to inspect records, books and pre- 
mises if access to them is denied. By 
having a carefully delineated code section 
dealing with administrative inspection 
warrants, law enforcement officers will be 
more certain of what is needed to obtain 
them and the courts can apply a uniform 
standard. Perhaps even more important, 
the industry being inspected will have 
more certainty as to its rights and obliga- 
tions in this area. 



It should be noted that the Supreme 
Court, in Camara v. Municipal Court 
spoke of the requirement of "probable 
cause" for issuance of an administrative 
inspection warrant. But the Court was 
not, however, speaking in terms of crimi- 
nal probable cause, which would require a 
specific knowledge of the condition of the 
building to be inspected. Instead, rejecting 
the criminal probable cause argument, it 
required merely a valid public interest in 
the effective enforcement of a particular 
public health or safety act which justified 
the intrusion contemplated. 

Although this Section codifies the 
Court's view for administrative inspection 
warrants, it in no way affects criminal 
probable cause as that phrase is defined 
under present criminal statutes or case 
law. 

Finally, it should be noted that while 
Section 402(a)(4)** makes it a violation of 
the Act to refuse entry into any premises 
for inspection, it is contemplated that 
such inspection will have been authorized 
under the rules set out in this Section. 



*See also: Kramer Grocery v. U.S., 294 
F.Supp. 65 (1968); and United States v. 
Stanack Sales Co., 387 F.2d 849 (1968). 



**This subdivision was not adopted in 
Arkansas. 



Comment to Section 504 (A.C.A. § 5-64-504) 



The purpose of this Section is to estab- 
lish a basis for increased cooperation and 
exchange of information among State, lo- 
cal, and Federal law enforcement agen- 
cies. Real implementation of these cooper- 
ative arrangements will provide for the 
first time a means of obtaining meaning- 
ful statistics on drug dependent persons 
and other controlled substance law offend- 
ers. There is a definite need to obtain 



these statistics if there is ever to be an 
accurate assessment of the total drug 
abuse problem in the United States. The 
intent of this section is to insure that both 
Federal and State agencies responsible for 
enforcement of these laws work in har- 
mony and maximize their direction and 
efforts, rather than duplicate and overlap 
each other's activities. 



Comment to Section 505 (A.C.A. § 5-64-505) 



This Section is designed to provide for- 
feiture provisions for those States which 
do not already have them and to revise 
those State forfeiture laws which have 
become obsolete and unenforceable over 
the years. Effective law enforcement de- 
mands that there be a means of confiscat- 
ing the vehicles and instrumentalities 



used by drug traffickers in committing 
violations under this Act. The reasoning is 
to prevent their use in the commission of 
subsequent offenses involving transporta- 
tion or concealment of controlled sub- 
stances and to deprive the drug trafficker 
of needed mobility. 

Until recently, the Federal Government 
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adopted a policy of seizing vehicles belong- 
ing to defendants being prosecuted in 
State proceedings. The primary reason for 
this was that the States either had no 
forfeiture provisions or else they did not 
enforce them. However, this policy had to 
be discontinued, and, as a result, numer- 



ous vehicles which would be subject to 
forfeiture are no longer being confiscated. 
With comprehensive and effective forfei- 
ture provisions, States may be less reluc- 
tant to implement them and begin confis- 
cating the tools of the drug trafficker. 



Comment to Section 507 (A.C.A. § 5-64-507) 



States which have adopted the Model 
State Administrative Procedures Act may 
wish to modify the language of this Sec- 



tion to conform to it or omit the Section 
entirely. 



Comment to Section 508 ( A.C.A. § 5-64-508) 



This Section, setting out the education 
and research provisions, is designed to 
make it clear that education and research 
are an integral part of the total law en- 
forcement effort. Broad language is used 
in order to provide maximum latitude. 

Of primary importance are subsections 
(c) (A.C.A. § 5-64-508(c)) and (d) (A.C.A. 
§ 5-64-508(d)) authorizing persons en- 
gaged in legitimate research to withhold 
the identities of research subjects and 
allowing the State to authorize possession 
and distribution of controlled substances. 
These provisions will tie into proposed 
Federal law and will allow legitimate re- 



searchers to carry on much needed re- 
search without fear of exposing either 
themselves or their research subjects to 
criminal prosecution. 

It should be noted that a grant of Fed- 
eral immunity would preempt any State 
grant or denial of immunity. However, the 
converse would not be true, and a re- 
searcher in possession of controlled sub- 
stances under a State grant of immunity 
could be prosecuted under Federal law if 
the Federal government elected not to 
confer immunity. However, it is unlikely 
that this situation will arise. 



Comment to Section 601 (A.C.A. § 5-64-601) 



Subsection (d)* is a provisional grand- 
father clause which provides for the auto- 
matic licensing of any person already li- 
censed or registered by the State to 
engage in the manufacture, distribution, 
or dispensing of controlled substances on 
the Act's effective date. After that date, 
they will then be subject to the annual 
renewal requirements and will have to 



meet all the requirements of Sections 
302** and 303**. 



*This subdivision was not adopted in Ar- 
kansas. 

**These sections were not adopted in Ar- 
kansas. 



Comment to Section 605 (A.C.A. § 5-64-605) 



This Section is included for States 
which have no general saving statute. If a 
State has such a statute, with a compara- 



ble severability clause, Section 605 
(A.C.A. § 5-64-605) should be excluded. 



UNIFORM MACHINE GUN ACT 
(§ 5-73-201 ET SEQ.) 

Prefatory Note 



A special committee on a "Uniform Act 
to Regulate the Sale and Possession of 
Firearms" was appointed at the Minneap- 
olis meeting of the National Conference of 
Commissioners on Uniform State Laws in 
1932. The subject having been brought to 
the attention of the Conference by the 
United States Revolver Association, it was 
quite natural that in its initial effort the 
committee submitted an act, finally ap- 
proved in 1930 at Chicago, dealing solely 
with firearms of the revolver, pistol, or 
sawed-off shotgun type, which might 
readily be concealed. 

But during the interim prior to approval 
of that act, the infant industry of racke- 
teering grew to monstrous size, and with 
it the automatic pistol replaced the re- 
volver, to be in turn displaced by a partly 
concealable type of machine gun-the 
Thompson .45 inch caliber submachine 
gun becoming most popular, equipped 
with either 100 or 50 shot drum magazine, 
or 20 shot clip magazine, using the ordi- 
nary .45 Colt automatic pistol cartridge. 

In the 1930 report, it was stated the 
committee believed unanimously that the 
Firearms Act should be confined entirely 
to guns of the pistol type; reference to 
machine guns and other offensive weap- 
ons was therefore eliminated from previ- 
ous tentative drafts, and the drafting of a 
separate act to cover the machine gun was 
recommended. In 1931, the committee 
presented a supplementary report, sub- 
mitting a first tentative draft of such an 
act. This draft was largely based upon the 
Pennsylvania Act of 1929. At the 1932 
meeting of the National Conference at 
Washington, D.C., the committee filed a 
second tentative draft, fully annotated. 
That the subject was considered of grave , 
importance by state legislatures was evi- 
denced by the fact that it had already 
merited action in sixteen states and the 
District of Columbia. Following a thor- 
ough study of the subject the Conference 
thereupon put the act in final form and 
approved it, and the act was subsequently 



approved by the American Bar Associa- 
tion. The act is intended not only to curb 
the use of the machine gun, but to make it 
unwise for any civilian to possess one of 
the objectionable type. 

The act defines a machine gun so that it 
will exclude automatic or semiautomatic 
sporting rifles or shotguns. 

A "crime of violence" is defined as in the 
Uniform Firearms Act, excepting that kid- 
napping is added. 

Possession or use of a machine gun of 
any kind in the perpetration or attempted 
perpetration of a crime of violence, is 
declared to be a crime; following the sim- 
ilar provision in the Uniform Firearms 
Act. In this connection it may be proper to 
again call attention to experience in En- 
gland, where it is still quite unusual to 
find crimes of violence committed by per- 
sons who are armed, undoubtedly because 
in that country a person found guilty of 
committing a crime of violence when 
armed receives, by a mandatory provision 
of the law, an additional sentence. 

It is believed that this act has "teeth" 
enough in it to make it possible for the 
police departments throughout the nation 
to meet the challenge of the gangsters and 
racketeers who have been adopting the 
machine gun in criminal warfare. Partic- 
ular attention is called to the fact that this 
act gives great aid to the police in enforc- 
ing it by reason of the presumptions which 
are made part of this proposed law. Here- 
tofore, the police have been helpless in 
many instances, because it was legal to 
possess a machine gun. Under the provi- 
sions of this act, however, the mere pos- 
session of a machine gun is presumed to 
be for offensive and aggressive purposes, 
except as provided in the act, and the 
exceptions are very limited. 

Possession or use of a machine gun of 
any kind for offensive or aggressive pur- 
pose is likewise declared to be a crime; 
and its possession or use for such purpose 
is presumed if the gun is found on pre- 
mises not owned or rented for legitimate 
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use by the possessor or user of the gun or 
if the gun is in the possession of, or used 
by, either an unnaturalized foreigner, or a 
person previously convicted of a crime of 
violence. 

Possession for offensive or aggressive 
purpose is also presumed if the machine 
gun is of the kind most commonly used by 
criminals and has not been registered, or 
if shells adapted to use in that particular 
weapon are found in the immediate vicin- 
ity. As stated above, the Thompson 
submachine gun, with wooden butt-stock 
removed, using ordinary .45 caliber Colt 
automatic pistol shells, is now used al- 
most exclusively by criminals in the 
United States. Although these cartridges 
have a limited range, the bullets have 
satisfactory "stopping" effect at short 
range, and therefore answer the purpose 
of the gangster, besides being easily pur- 
chased, at any hardware or sporting goods 
store, without arousing suspicion. It was 
at first intended to make the presumption 
apply only to .45 caliber guns and car- 
tridges; but lest criminals evade the law 
by using a smaller caliber the act now 
specifies any pistol shell of a caliber larger 
than .30 inch, or its metric equivalent of 
7.63 millimeters. Few, if any, pistol car- 
tridges are on the market exceeding .45 
caliber, and no pistol cartridge of less than 
.30 caliber is made with sufficient range 
and stopping power to answer the purpose 
of the gangster. 

To overcome any danger of a presump- 
tion arising against one who has legiti- 
mate use for a machine gun, such person 



need only either avoid the use of ordinary 
pistol shells, or else use a type of gun not 
readily transportable or concealable. 
There are many such on the market, more 
effective for defensive purpose than the 
Thompson submachine gun. 

The presumption contained in Section 5 
(A.C.A. § 5-73-206) is often found vital to 
successful prosecution of criminals. 

The act requires manufacturers to keep 
a register of all machine guns handled, 
but only for purpose of inspection by police 
officers. On the other hand, all machine 
guns of the prohibited type (adapted to 
use pistol cartridges of .30 or larger cali- 
ber) must be registered in the office of the 
secretary of state, or other state official. 
Any failure to register raises the pre- 
sumption of possession for offensive or 
aggressive purpose. The act further per- 
mits, in Section 9 (A.C.A. § 5-73-210), 
search for, and seizure of, machine guns of 
the prohibited type. 

If speedily adopted in a sufficient num- 
ber of states, the act will doubtless have a 
very beneficent effect, particularly 
through its registration requirements. 

It was necessary to make this act sup- 
plementary to the Uniform Firearms Act 
because of the technical difference in de- 
scribing firearms, as distinguished from 
the machine gun, and it will help the 
administration of the law as to the use of 
firearms to have this act separate and 
distinct, or at least supplementary to 
whatever laws may already have been 
enacted with reference to firearms. 



TITLE 9 

FAMILY LAW 

UNIFORM ADOPTION ACT 
1969 REVISED ACT 
(§ 9-9-201 ET SEQ.) 

Commissioners' Prefatory Note 



The Problem: Since the first Uniform 
Adoption Act was promulgated in 1953, 
experience has shown that the original 
Act of the National Conference and many 
other models and enacted laws are defec- 
tive in several respects. Many acts, as an 
example, require the consent of certain 
designated natural parents of the child to 
be adopted but contain no procedure 
whereby independently or as a part of an 
adoption proceeding, the right of a parent 
to consent or withhold consent to adoption 
could be terminated. While many juvenile 
court acts contain provisions for terminat- 
ing parental rights, many of these acts by 
concentrating on the fault of a particular 
type of parent are inadequate where the 
objective is termination of the parental 
right to control adoption. 

A second defect in many adoption acts is 
the lack of a full list of persons eligible to 
adopt a child. By emphasizing adoption by 
husband and wife together, many acts did 
not provide for adoption by a person who, 
for some reason, is not joined by the other 
spouse. For example, in a marriage in 
which the spouses are legally separated, 
neither spouse can, in many states, adopt 
a child without the consent of the person 
with whom the adopting parent no longer 
has any relations. 

Another problem under existing adop- 
tion laws concerns the effect of a petition 
for adoption and of the adoption decree on 
the parent-child relationship. It is not 
clear, for example, whether a person who 
has pending an adoption application is the 
proper party plaintiff for damages in a 
tort injury to the minor child. Many states 
permit the adopted child to continue as a 
member of the family of his blood relatives 
which is thought to be contrary to the 
welfare of the child and, moreover, invita- 



tion is made to legal and illegal attacks 
upon the secrecy of the adoption proceed- 
ings. 

What the Proposed Act Does: This Act 
permits any individual whether an adult 
or a minor to be adopted although it 
provides a different requirement of con- 
sent to adoption and of social investiga- 
tion where the person to be adopted is 
below a certain age. Section 3 (A.C.A. 
§ 9-9-204) lists the persons who may 
adopt a child. Sections 5 (A.C.A. § 9-9- 
206), 6 (A.C.A. § 9-9-207) and 19 (A.C.A. 
§ 9-9-220) indicate the persons who must 
consent to an adoption. In section 6 
(A.C.A. § 9-9-207) consent of a natural 
parent is dispensed with in certain cir- 
cumstances such as abandonment or fail- 
ure to communicate with or support the 
child. Section 19 (A.C.A. § 9-9-220) pro- 
vides a procedure for terminating a par- 
ent-child relationship. While normally 
this proceeding will be conducted indepen- 
dently of the adoption proceeding, this Act 
relies on the discretion of the judge to 
determine whether the termination pro- 
ceeding may be combined with an adop- 
tion proceeding. 

Several sections attempt to deal with 
so-called black market operations in chil- 
dren. While the Act does not prohibit 
private placement of children, it attempts 
to discourage black market adoptions and 
private placements. Section 10 (A.C.A. 
§ 9-9-211) requires a report by the adopt- 
ing parent of all expenditures made on his 
behalf in connection with an adoption. An 
investigation of the home of the adopting 
parents is not required after the petition 
is filed if a child placement agency joins in 
the petition for adoption. A petition for 
adoption may not be granted until six 
months after a designated state agency 
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has been informed of custody of the child 
by petitioner except in an agency place- 
ment where adoption may be granted in 
six months after the petitioner acquires 
custody of the child. 

Section 13 (A.C.A. § 9-9-214) states the 
standard the court is to apply in determin- 
ing whether to grant the petition for adop- 
tion. The standard is the best interest of 
the child. The welfare department, in 
making its investigation is required to 
make recommendations on this matter, 
but the court is required only to take the 



recommendations into account but not to 
follow the recommendation. 

The Act specifies in section 14 (A.C.A. 
§ 9-9-215) the effect of an adoption de- 
cree. Basically the Act provides that on 
adoption the child becomes a stranger to 
his natural parents and their families and 
becomes a child of the adopting parents 
and their families. All laws, statutes and 
documents are to be governed by this 
statutory definition of "child" unless a 
clear contrary intent is exhibited. 



Commissioners' Note to Section 1 (A.C.A. § 9-9-202) 



"Child" is denned so as to include both 
an adult and a minor as a child capable of 
being adopted. If an adult is adopted, he 
becomes a "child" of the adoptive parents 
to the same extent that a natural child is 
a "child" of his natural parents even 
though he is an adult. 

The definition of "minor" is the more 
important definition of this Act. The orig- 
inal Uniform Adoption Act accepted the 
then general definition of minority. It is 
well known that many variations have 
developed in state law as to the age at- 
tached to minority in relation to particu- 
lar purposes. The voting age, the drinking 
age, the age of consent, and the like now 
vary considerably in the states. The pam- 
phlet "Legislative Guides for the Termina- 
tion of Parental Rights and Responsibili- 
ties and the Adoption of Children" 
prepared by the Children's Bureau of the 
United States Department of Health, Ed- 
ucation and Welfare in 1957 and again in 



1961 used as the age for a "minor" the age 
of 18 whether a male or female. The two 
matters as to which the definition is im- 
portant in this Act are the age of the 
adopted person for whom the natural par- 
ents must consent to his adoption and the 
age of a parent who may consent to the 
adoption of his own child. When the ques- 
tion is whether the child to be adopted 
must also consent, a different age is pro- 
posed in this Act. See section 10 (A.C.A. 
§ 9-9-211). 

The definition of "person" is taken from 
the Uniform Statutory Construction Act 
and is broad enough to include both a 
public social welfare agency or an inde- 
pendent social welfare agency. It is also 
broad enough to include a natural person 
acting to place children for adoption, but 
such a person may act as a placing agency 
only if he is "certified, licensed or other- 
wise empowered to place children for 
adoption." 



Commissioners' Note to Section 2 (A.C.A. § 9-9-203) 



This section is intended to permit the 
combination in one act of provisions for 
adoption of minors and provisions for the 
adoption of adults. Either a minor or an 



adult may be adopted. This Act provides, 
in certain places, for a different procedure 
when an adult is adopted from that pro- 
vided when a minor is adopted. 



Commissioners' Note to Section 3 (A.C.A. § 9-9-204) 



This section clarifies the list of persons 
entitled to adopt a child. In subsection (1) 
(A.C.A. § 9-9-204(1)) a husband and wife 
acting together are entitled to adopt even 
though one or both of them is a "minor," 
that is, under the age of contracting as 
provided in this act or in general law. The 
Act lists several cases where a married 



person may adopt a child without the 
other spouse joining as petitioner and it 
lists one situation in which an individual 
may not be adopted — where the individ- 
ual is a spouse of the petitioner. The Act 
permits an adult unmarried person to 
adopt a child; it permits any unmarried 
father or mother to adopt his own child; 
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and it permits a married individual with- 
out the other spouse joining as a peti- 
tioner to adopt an individual if the other 
spouse is a parent of the person to be 
adopted and consents to the adoption or 
the petitioner and the other spouse are 
legally separated; or the non-joining 



spouse is excused from participation by 
the court by reason of circumstances con- 
stituting an unreasonable withholding of 
consent. Thus, a married individual 
whose spouse is a missing person or is 
incapacitated may adopt an individual 
without the consent of the other spouse. 



Commissioners' Note to Section 4 (A.C A. § 9-9-205) 



The name of the appropriate court or 
division of the court should be inserted in 
subsection (a) (A.C.A. § 9-9-205(a)) and 
again in subsection (b) (A.C.A. § 9-9- 
205(b)). 

Jurisdiction is based on residence of 
either the person seeking to adopt the 
child or the residence of the child at the 
time of adoption. The section thus permits 
the parents to bring the adoption action in 
the court of the place where the agency 



making the placement is located. If the 
placement is "an independent placement" 
or by an agency in another state, the 
petitioners may bring the proceeding in 
the place of their own residence if they 
have resided in the state for 6 months 
preceding the filing of the petition. 

Subsection (b) (A.C.A. § 9-9-205(b)) is 
taken from the Uniform Interstate and 
International Procedure Act. 



Commissioners' Note to Section 5 (A.C A. § 9-9-206) 



In adoption proceedings commenced af- 
ter placement of the child by an agency, it 
is contemplated that before the petition 
for adoption has been filed, that either 
relinquishment of the right to consent or a 
court order terminating parental rights 
under section 19 (A.C.A. § 9-9-220) will 
have occurred, so that the consent of the 
natural parent is not required in the adop- 
tion proceedings. The persons whose con- 
sent may be dispensed with are listed in 
section 6 (A.C.A. § 9-9-207). 

Parental consent is required only where 
the person to be adopted is a minor child 
as that term is defined in section 1 (A.C.A. 
§ 9-9-202). If the person to be adopted is 
an adult or if the person to be adopted is 
married whether or not he be an adult, the 
consent of the spouse of the person to be 
adopted is required. 

Subdivision (2) of subsection (a) (A.C.A. 
§ 9-9-206(a)(2)) requires consent of the 
father of the minor who married the 
mother after the minor was conceived and 
who was divorced from the mother before 
the minor was born. It also requires the 
father to have a relationship to the child 
amounting to more than a mere acknowl- 
edgment of determination of paternity be- 
fore his consent is required. Modern cases 
hold that the "putative father has no pa- 
rental rights and no right to notice of any 
hearing prior to such [voluntary termina- 



tion of parental rights by the natural 
mother]" proceedings. See State ex rel. 
Lewis et al. v. Lutheran Social Services of 
Wisconsin and Upper Michigan 
(Wis. 1970) 178 N.W.2d 56, and In re 
Brennan, 270 Minn. 455, 134 N.W.2d 126. 

Under the laws of many states, the 
natural father legitimates the child of an 
unwed mother by marriage to her or by 
receiving the child into his own home and 
publicly treating the child as his. The 
proposed Uniform Legitimacy Act, which 
has not yet been approved by the National 
Conference, will likely specify the circum- 
stances under which consent of the unwed 
father to adoption is required. Accord- 
ingly, a state enacting the Revised Uni- 
form Adoption Act should select the brack- 
eted language that is appropriate at the 
time of enactment. 

Subsection (a)(3) (A.C.A. § 9-9-206- 
(a)(3)) includes a father having custody of 
his illegitimate minor child, a legal guard- 
ian, or an agency authorized to place the 
child. If the legal guardian is not empow- 
ered to consent to the adoption of the 
minor child, the court having jurisdiction 
of the custody of the minor may consent in 
place of the guardian. 

Subsection (a)(5) (A.C.A. § 9-9-206- 
(a)(5)) requires the consent of the person 
to be adopted if he is more than 10 years 
old of age, but flexibility is introduced by 
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permitting the court to dispense with his 
consent. Apparently, there are cases par- 
ticularly of "stepchildren" in which the 
child does not know that he is a stepchild 



and in terms of his best interest, it would 
be better not to disclose to him at the time 
of the adoption proceedings that he is 
being adopted by a stepfather. 



Commissioners' Note to Section 6 (A.C A. § 9-9-207) 



This section deals primarily with legal 
excuses for not offering the consent of a 
parent or guardian. In an agency place- 
ment the excuse most likely will be that in 
subsections (a)(4) (A.C.A. § 9-9-207(a)(4)) 
and (5) (A.C.A. § 9-9-207(a)(5)) where 
prior to the proceeding the parent has 
relinquished his rights or the rights have 
been terminated under section 19 (A.C.A. 
§ 9-9-220) or other appropriate judicial 
proceedings. 

Subsections (1) (A.C.A. § 9-9-207(a)(l)) 
and (2) (A.C.A. § 9-9-207(a)(2)) excuse 
termination of parental rights in a sepa- 
rate proceeding where the child has been 
abandoned or the parent has deserted the 
child. Subsection (a)(1) (A.C.A. § 9-9- 
207(a)(1)) would require the court to find 
(after notice under section 11 (A.C.A. § 9- 
9-212)) that the child has been aban- 
doned. If the evidence otherwise estab- 
lishes the requisite intent, this fact may 
be found even after a relatively short time 
of desertion or abandonment. Subsection 
(a)(2) (A.C.A. § 9-9-207(a)(2)) is designed 
to permit the court to find that consent to 
adoption is unnecessary without finding 



that the parent has "abandoned" the child 
by the court finding the existence of cer- 
tain facts of a prescribed duration. Failure 
to attempt to communicate with the child 
for 3 years "when the parent is able to do 
so" or failure to provide support for the 
child "when the parent is able to do so" for 
one year permit the court to find that the 
consent of the parent is unnecessary. The 
phrase "when able to do so" would permit 
the court to hold the subsection inapplica- 
ble if the failure to communicate or to 
provide support was due to the actions of 
the person having custody of the child 
preventing the parent from communicat- 
ing or supporting the child. 

If the state defines an adult in section 1 
(A.C.A. § 9-9-202) as an individual 18 or 
more years of age, subparagraph (7)(i)* 
should be utilized only if the state chooses 
to authorize the adoption of an individual 
less than 18 years of age without parental 
consent and the Court dispenses with 
such consent. 



*The Arkansas version is different. 



Commissioners' Note to Section 7 (A.CA. § 9-9-208) 



This section is intended to prescribe the 
method by which consents may be exe- 
cuted. Consents executed "in the presence 
of the court" need no further formalities. 
Consents otherwise executed must be ex- 
ecuted in the presence of a person autho- 
rized to take acknowledgments. The 
method for executing a consent should be 
distinguished from the method for relin- 
quishment of a right to consent which is 
prescribed in section 19 (A.C.A. § 9-9- 
220). 

Subsection (b) (A.C.A. § 9-9-208(b)) is 
designed to clarify a point which seems to 
be ambiguous under some law as to 
whether the consent must be a consent to 
the adoption by a particular individual. 
The subsection authorized a consent "in 
blank" if the form of the consent contains 
a statement that a person consented vol- 



untarily without disclosure of the name or 
other identification of the adopting par- 
ent. 

The bracketing of language in subdivi- 
sion (3) of subsection (a) (A.C.A. § 9-9- 
208(a)(3))* and the addition of bracketed 
language in subsection (b) (A.C.A. § 9-9- 
208(b))** is provided for any state that 
wishes to follow the recommendation of 
the Council of the Section on Family Law 
of the American Bar Association that all 
consents to adoption by individuals should 
be executed in the presence of the Court. 
The Special Committee of the National 
Conference feels that such a procedural 
requirement is too severe and unneces- 
sary. 



*Brackets are deleted from the Arkansas 
version. 
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**Bracketed language is deleted from the 
Arkansas version. 



Commissioners' Note to Section 8 (A.C A. § 9-9-209) 



This section limits the opportunity of a 
person to withdraw his consent. No with- 
drawal is permitted after entry of an in- 
terlocutory or final decree of adoption. 
Withdrawal of consent before entry of the 



decree may be made only with the consent 
of the Court on the basis of a finding that 
withdrawal of consent is in the best inter- 
est of the child. 



Commissioners' Note to Section 9 (A.C.A. § 9-9-210) 



The language "including those available 
under a subsidy agreement" in subdivi- 
sion (6) of subsection (a) (A.C.A. § 9-9- 
210(a)(6)) was added in 1971 and is a 
recognition that an agreement between 
the adoptive parents and a social agency 
providing financial assistance to the adop- 
tive parents in the event of adoption of the 
child is a recognizable resource of the 
adoptive parents. The use of subsidy 
agreements is a device which has come 
into prominence since the Revised Uni- 



form Adoption Act was approved by the 
National Conference. 

The language "or verification of birth 
record" in subsection (6)* was added in 
1971 and permits verification of birth 
record, an inexpensive document com- 
monly used as evidence of birth, to serve 
to identify the adopted child. 



*This language is not in the Arkansas 
version. 



Commissioners' Note to Section 10 (A.C.A. § 9-9-211) 



This section is taken from section 224(r) 
of the California Civil Code. The only 
adoption to which the section is inapplica- 
ble is an adoption by a stepparent. 

The purpose of this section is to control 
some of the abuses which appear from 
time to time in "private placements" by 
requiring the petitioner to reveal expendi- 
tures which he has made in connection 



with the adoption. The section does not 
invalidate the adoption nor make it im- 
possible for the petitioner to adopt the 
child because, as an example, in return for 
the prospective mother's promise to con- 
sent to the adoption he agreed and paid 
medical expenses of the mother or any 
other payments to the mother. 



Commissioners' Note to Section 11 (A.CA § 9-9-212) 



This section establishes the procedure 
for notices, investigations, and hearings. 

Subsection (a) (A.C.A. § 9-9-212(a)) 
lists the persons who must be given notice 
of the petition. Normally in an agency 
placement the consents will have been 
obtained before the filing of the petition so 
that no notice need be given. Subsection 
(a)(3) (A.C.A. § 9-9-212(a)(3)) does require 
notice be given to a person whose consent 
is going to be dispensed with on any of the 
grounds listed in section 6(a)(1) (A.C.A. 
§ 9-9-207(a)(l)) and (2) (A.C.A. § 9-9- 
207(a)(2)). There will be cases where the 
consents have not been obtained or where 
the petitioner chooses to obtain the con- 
sents in the presence of the court during 



the proceedings and this section makes 
provision for obtaining the consents after 
filing of the petition. 

Subsection (b) (A.C.A. § 9-9-212(b)) and 
following sections require, unless dis- 
pensed with by the court, or other circum- 
stances, that an investigation be made by 
a designated person to determine whether 
the adoptive home is a suitable home for 
the minor and whether the proposed adop- 
tion is in the best interest of the minor. In 
an agency placement, the investigation 
may well have been done prior to the filing 
of the petition. In private placements, the 
first opportunity to secure knowledge of 
the existence of the child may arise as a 
result of the adoption petition. 
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Section 12 (A.C.A. § 9-9-213) requires 
the minor to be resident in the adoptive 
home for at least 6 months. The com- 
mencement of the 6 month period is, un- 
der section 12 (A.C.A. § 9-9-213), either 
the placement by the agency or, in the 
case of private placements, notification of 
the fact of custody of the child by the 
petitioner to the public welfare depart- 
ment. 



Subsection (c) (A.C.A. § 9-9-212(c)) re- 
quires the report of the investigation to 
contain a recommendation as to the grant- 
ing of the petition. The assumption of this 
section is that the court is entitled to the 
"expert" judgment of the placement 
agency or other official making the inves- 
tigation as well as a report by him of the 
bare facts. 



Commissioners' Note to Section 12 (A.CA § 9-9-213) 



As indicated in the comment to section 
11 (A.CA. § 9-9-212), this section gives an 
advantage to agency placement over inde- 
pendent placements. For agency place- 
ments, the adoption decree may be en- 
tered not less than 6 months after 
placement by the agency. For independent 
placements, the commencement of the 6 
month period is not the initial custody of 
the child, but is the time that the depart- 
ment or court has been informed of the 
custody of the child by the petitioner. 
Thus, for speedy adoptions an advantage 
is given either to agency placement or to 
early notice to the official agencies of the 
fact of an independent placement. 

Many attempts have been made to treat 
with the so-called "black market" adoption 



where the adoptive parents enter a state 
where the child is and take the child to 
another state for the adoptive home and 
there is no supervision of the initial place- 
ment. Any penalty on adoption by this 
procedure, however improper it may be, 
which prohibits the issuance of an adop- 
tion decree may, in fact, work against the 
best interest of the child if the adoptive 
home is suitable and desirable for the 
child. The "penalty" imposed by this sec- 
tion is simply a penalty arising from any 
failure to give early notice to the supervi- 
sory agency in the state where the adop- 
tive home is located. Adoption cannot oc- 
cur until 6 months after the notice has 
been given. 



Commissioners' Note to Section 13 (A.C.A. § 9-9-214) 



This section permits both a final decree 
of adoption and the entry of an "interloc- 
utory decree" of adoption which ripens 
automatically into a final decree unless 
vacated by the court for good cause shown. 
A number of states have found that the 
interlocutory decree procedure permits 
closer supervision of the adoptive home 
during the initial period and regularizes 



the relationship between adoptive parents 
and child prior to entry of the final decree. 
This section authorizes the use of that 
procedure. On the other hand, nothing in 
this section prevents a court from delay- 
ing the hearing for the purpose of investi- 
gation or supervision rather than issuing 
an interlocutory decree to be followed by 
investigation and supervision. 



Commissioners' Note to Section 14 (A.CA § 9-9-215) 



This section is designed to terminate all 
relationship of the child to his blood rela- 
tives after entry of the interlocutory de- 
cree of adoption and to establish at that 
moment for all purposes the relationship 
of parent and child between the adoptive 
parents and the child. The purpose of this 
section is to give a statutory definition of 
the "child," for purposes of all statutes, 
documents, instruments, and the like, 
which is to govern all situations in which 



an expressed provision to the contrary is 
not made. It is not intended by this section 
to make the property rights of an adopted 
child a matter of contract; rather the pur- 
pose of this section is to make the person a 
child for all purposes and leave it to other 
law, such as the law of inheritance, to 
determine what the property rights of a 
child are. By providing a statutory defini- 
tion for child, the section is intended to 
make any use of the word "child" or other 
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similar designation such as "issue," in an 
instrument include an adopted child un- 
less the instrument expressly provides to 
the contrary. 

The termination of relationship of par- 
ent and child between the adopted person 
and his natural parents and the family of 
the natural parents follows the trend of 
modern statutes and is desirable for many 



reasons. It eases the transition from old 
family to new family by providing for a 
clean final "cutoff" of legal relationships 
with the old family. It also preserves the 
secrecy of adoption proceedings as pro- 
vided in section 16 (A.C.A. § 9-9-217) by 
reducing the selfish reasons an individual 
might have to discover his antecedents. 



Commissioners' Note to Section 15 (A.C.A. § 9-9-216) 



Subsection (b) (A.C.A. § 9-9-216(b)) is 
designed to impose a very short statute of 
limitation on an ability to upset a decree 
of adoption for any failure to comply with 
the requirements of this Act, including 
failure of jurisdiction, fraud, or failure to 



give notice. The policy of stability in a 
family relationship, particularly when a 
young minor is involved, outweighs the 
possible loss to a person whose rights are 
cut off through fraud and ignorance. 



Commissioners' Note to Section 16 (A.C.A. § 9-9-217) 



The opening phrase is designed to ne- 
gate the impact of any "right to know" law 
or other statute making public records 
open to inspection as a matter of right by 
the newspapers and other persons. It con- 
tinues the policy of existing adoption acts 
of making the proceedings confidential in 
nature. 

Subdivision (3)* was added in 1971 so 
that persons having knowledge of a par- 



ticular adoption cannot be required with- 
out written authorization to disclose the 
name and identity of an adoptive parent 
or adopted child. This provision is in- 
tended to meet the problem presented in 
Anonymous v. Anonymous, 298 N.Y.S.2d 
345 (N.Y.1969). 



*The Arkansas version is different. 



Commissioners' Note to Section 17 (A.C.A. § 9-9-218) 



The purpose of this section is to require 
the courts of this state to recognize termi- 
nation decrees and adoption decrees is- 
sued by courts of other places. It is de- 
signed to eliminate from litigation in this 
state any claim that the adoption was 
granted on grounds or jurisdiction not 
recognized in this state. Thus, if a foreign 
nation gives jurisdiction to grant an adop- 
tion on the basis of nationality of the 
petitioners or of the person to be adopted 



without regard to residence, the courts of 
this state are, nevertheless, instructed to 
recognize the adoption decree. The decree 
should be given effect as if it were issued 
by the courts of this state. If in the state of 
issuance of an adoption decree the 
adopted child continues to have rights of 
inheritance from the natural parents, his 
rights, are, to the extent the law of this 
state is controlling, nevertheless cut off. 



Commissioners' Note to Section 18 (A.C.A. § 9-9-219) 



The clerk of the adoption court who has 
the official record of the adoption decree is 
directed by this section to secure the issu- 
ance of a new birth certificate. Nothing in 
this section prevents the agency partici- 



pating in the adoption process from pre- 
paring the new certificate and forwarding 
it to the appropriate authorities via the 
clerk of the court. 
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Commissioners' Note to Section 19 (A.C.A. § 9-9-220) 



This section supplies an important 
omission from a number of earlier adop- 
tion acts. Many acts make no provision for 
relinquishing or terminating the require- 
ment of consent by a parent. While a 
number of states provided in the Juvenile 
Court Act or elsewhere in the statutory 
law a procedure for termination of paren- 
tal rights, there was nothing in the Adop- 
tion Act requiring recognition of such pro- 
ceedings as a method of eliminating the 
requirement of parental consent. 

This section provides two methods of 
eliminating the necessity of consent by a 
parent: voluntary relinquishment of pa- 
rental rights under subsection (b) (A.C.A. 
§ 9-9-220(b)) by a writing signed by the 
parent; and a court order terminating 
parental rights under subsection (c) 
(A.C.A. § 9-9-220(c)) on the grounds spec- 
ified in that section. Subsection (c) (A.C.A. 
§ 9-9-220(c)) lists the persons who may 
petition for termination of parental rights 
in connection with an adoption proceed- 
ing. Nothing in this listing of persons who 
may be petitioners limits the provisions in 



the Juvenile Court or other acts specifying 
other or additional persons who may peti- 
tion for termination of parental rights 
under those acts where no adoption pro- 
ceeding is pending. 

The grounds for terminating parental 
rights in subsection (c) (A.C.A. § 9-9- 
220(c)) are more inclusive than the 
grounds proposed in the Children's Bu- 
reau pamphlet referred to in the comment 
to section 1 (A.C.A. § 9-9-202) and are 
taken from statutes such as those in Cal- 
ifornia and Wisconsin. The final ground 
listed in subsection (c) (A.C.A. § 9-9- 
220(c)) concerns unreasonable withhold- 
ing of consent to adoption. It can be used 
in a case where a stepparent and the 
mother are in custody of the child but the 
natural father refuses to give consent and 
withholding of consent is found by the 
court to be contrary to the best interest of 
the child. It cannot be used, however, to 
excuse the absence of consent of a parent 
who is in legal control of his child or who 
has custody of the child. 



MODEL STATE SUBSIDIZED ADOPTION ACT 
(§ 9-9-401 ET SEQ.) 



A.C.R.C. Notes. These commentaries 
are reprinted with permission from Fam- 
ily Law Reporter, p. 201:0051, pub- 
lished by the Bureau of National Affairs, 
Inc. 

The Arkansas version of this act does 



not follow the same section order as the 
uniform law. The comments set out below 
follow the section order of the uniform law 
and, consequently, do not appear in A.C.A. 
order. 



Comment to § 1 (A.C.A. § 9-9-403) 



The Model State Subsidized Adoption 
Act must be read in conjunction with the 
Model Regulations. Together they consti- 
tute an indivisible unit. The Regulations 
amplify and particularize the provisions 
of the Act. 

The aim of the Act is to establish within 
the [Department of Social Services] a per- 



manent adoption subsidy program for 
children certified by the [Department of 
Social Services] as eligible for subsidy. It 
is not intended as a substitute for existing 
adoption programs but as an addition. Its 
scope is broad enough to include children 
under the care of either public or licensed 
private agencies. 



Comment to § 2 (A.C.A. § 9-9-402) 



To come within the Act, the child to be 
subsidized (defined as a minor by [State] 
law) must be under the legal jurisdiction 
of a public or voluntary licensed agency 
and legally free for adoption. The Act 
enumerates the special circumstances in 
which the child must be situated in order 
to be eligible for subsidy certification. He 
must be either: (1) presently in the care of 
a foster family with whom he has devel- 
oped and maintained a plainly evidenced 
positive emotional bond and who seek to 
adopt him; or (2) he must be difficult to 
place in a permanent adoptive home be- 
cause of one or more of the conditions 
listed above in the Section. 

The list of conditions describes the eli- 
gible child as: 

1. Under a physical or mental disabil- 
ity. For example, he is suffering from some 
disease or illness or has been born with 
such physical or mental defects as to make 
ordinary or non-subsidized adoptive 
homes unavailable for him. Or, 

2. Suffering from an emotional distur- 
bance, the cause of which is irrelevant. Or, 

3. Known to be in a category of high 
risk of either physical or mental disease. 
For instance, if it is known that the child 
has suffered some injury at birth which 
may manifest itself later in some form of 



disability, this would constitute a recog- 
nized high risk of physical disability. Or if 
at placement the child is known to be 
suffering from a physical disease carrying 
a mental or emotional component which 
has not yet appeared, the child would be 
included in a high risk category. Although 
this category is intended to give wide 
latitude to decision-makers, "recognized 
high risk" is limited to disease or disabil- 
ity and does not include social, environ- 
mental or status factors. Because a child 
is born out of wedlock, for example, does 
not make him a high risk child in spite of 
the social stigma that attaches to this 
status. Or, 

4. Difficult to place because of age. A 
specific age is not stated because of widely 
varying conditions in different areas of 
the country. Whether his age is three or 
seven is irrelevant so long as it is a factor 
in the child's not being placed in an ordi- 
nary adoptive home. Or, 

5. Difficult to place because of sibling 
relationship, i.e., fraternal membership in 
a family group. It is now considered sound 
casework practice to try to place siblings 
together. Or, 

6. Difficult to place because of racial or 
ethnic factors. These factors are also left 
general because they depend on geo- 
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graphic area and social climate. Racially 
mixed infants, for instance, were once 
difficult to place in any home; at the 
present time they are desirable. A similar 
change has occurred with Indian children. 
At one time it was felt necessary to ini- 
tiate specific programs to attract adoptive 
parents for these children. They are now 



sought after by non-Indian adoptive appli- 
cants, but many Indian tribes no longer 
allow such placements. Or, 

7. Difficult to place through any combi- 
nation of the above. This category is 
meant to point up that a "condition" may 
not be exclusive of another condition. 



Comment to § 3 (A.C.A. § 9-9-404) 



This section empowers the appropriate 
[State] department to devise an adoption 
subsidy program. By "ongoing" is meant a 
regular and continuous program in con- 
trast to a pilot or a time-limited project. 

Funding for subsidized adoption is to be 
provided through State monies allocated 
to the appropriate department. Since the 
subsidized adoption program is designed 



to be a part of existing child welfare ser- 
vices, rather than a special category, it 
should be given the same standing as 
regular adoption and foster care. 

Where the appropriate department can 
obtain funding from voluntary or other 
public sources for the adoption subsidy 
program, these sources should be utilized. 



Comment to § 4 (A.C.A. § 9-9-407)* 



The Act recognizes that most beneficia- 
ries of existing subsidy programs are chil- 
dren who have been adopted by their 
foster parents. Under the Act such a child, 
when he is legally free for adoption and 
under the jurisdiction of a public or li- 
censed voluntary agency, shall be certified 
for a subsidy when the foster parents seek 
to adopt him, there is clear evidence of a 
significant emotional bond between them 
and the child, and a home study has 
shown that the foster parents are suitable 
adoptive parents. In such circumstances 
the foster parents are assumed to be the 
most appropriate adoptive parents, and 
there is no necessity for searching out 
other possible adoptive families for this 
child. 

The philosophy of the text is that the 
needs of the child provide the basis for the 
subsidy. Therefore the financial ability of 



the family to meet the child's needs is not 
a condition for certification for the sub- 
sidy. 

When persons other than the foster par- 
ents seek to adopt the child, before certi- 
fying the child for a subsidy, agencies 
must make reasonable efforts to secure 
adoptive parents without subsidizing the 
child. For example, the agency record 
might indicate on what dates and for how 
long the child was placed on adoption 
resource exchanges, when contacts were 
made with specialized adoption agencies, 
and what recruitments without subsidy 
for the child were attempted among poten- 
tial adoptive parents. 



*This section in the Arkansas Code varies 
significantly from the model act section. 



Comment to § 5 (A.C.A. § 9-9-408)* 



The written contract for subsidy is to be 
negotiated prior to the actual adoption 
placement and becomes effective either at 
the time of placement or after the adop- 
tion decree has been issued. A subsidy 
that commences with the placement may 
be for special services like those referred 
to in the Regulations. 

The Regulations define and describe 
time-limited and long-term subsidies. The 



reference to the ceiling of the subsidy to 
accord with foster family allowances is 
based on current practice. One of the 
features of the adoption subsidy program 
is to provide children in foster care with 
permanent adoptive homes at no more 
cost to the State than foster care. 

Under the text, the adoptive parents 
have the responsibility for certifying to 
the [Department of Social Services] that 
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the subsidized child remains in their care. 
The adoptive parents are the initiating 
parties in certification. They are not asked 
to disclose their financial situation. 

Some conditions, e.g., physical or men- 
tal disability, may be alleviated in time 
and no longer exist. Other conditions, e.g., 
ethnic factors, age, or emotional ties with 
his adoptive parents, necessarily continue 
unchanged. The subsidy will not be con- 
tinued after the condition ends. 

No fixed age has been set for terminat- 
ing the subsidy, although in the great 
majority of cases the age of majority 
should be determinative. Flexibility is 
necessary to allow children to complete 
schooling, for example, before the subsidy 
is cut off. Also, since some children under 
the program will need special care, treat- 
ment and services for an indeterminate 



period, the termination of the subsidy at 
the age of majority would work a hardship 
for them. 

Since the subsidy is designed to provide 
a child in special circumstances with a 
permanent adoptive home, the fact that 
the child has been adopted out of State or 
that the adoptive family moves out of the 
State should not affect the continuity of 
the subsidy. 

Records in the subsidized adoption pro- 
gram should be maintained with the same 
confidentiality as other adoption records. 
The privacy of parents and children under 
the program should be afforded the same 
respect as in other adoptions. 



*This section in the Arkansas Code varies 
significantly from the model act section. 



UNIFORM PREMARITAL AGREEMENT ACT 
(§ 9-11-401 ET SEQ.) 

Prefatory Note 



The number of marriages between per- 
sons previously married and the number 
of marriages between persons each of 
whom is intending to continue to pursue a 
career is steadily increasing. For these 
and other reasons, it is becoming more 
and more common for persons contemplat- 
ing marriage to seek to resolve by agree- 
ment certain issues presented by the 
forthcoming marriage. However, despite a 
lengthy legal history for these premarital 
agreements, there is a substantial uncer- 
tainty as to the enforceability of all, or a 
portion, of the provisions of these agree- 
ments and a significant lack of uniformity 
of treatment of these agreements among 
the states. The problems caused by this 
uncertainty and nonuniformity are 
greatly exacerbated by the mobility of our 
population. Nevertheless, this uncer- 
tainty and nonuniformity seem reflective 
not so much of basic policy differences 
between the states but rather a result of 
spasmodic, reflexive response to varying 
factual circumstances at different times. 
Accordingly, uniform legislation conform- 
ing to modern social policy which provides 
both certainty and sufficient flexibility to 
accommodate different circumstances 
would appear to be both a significant 
improvement and a goal realistically ca- 
pable of achievement. 

This Act is intended to be relatively 
limited in scope. Section 1 (A.C.A. § 9-11- 
401) defines a "premarital agreement" as 
"an agreement between prospective 
spouses made in contemplation of mar- 
riage and to be effective upon marriage." 
Section 2 (A.C.A. § 9-11-402) requires 
that a premarital agreement be in writing 
and signed by both parties. Section 4 
(A.C.A. § 9-11-404) provides that a pre- 
marital agreement becomes effective upon 
the marriage of the parties. These sections 
establish significant parameters. That is, 
the Act does not deal with agreements 
between persons who live together but 
who do not contemplate marriage or who 
do not marry. Nor does the Act provide for 



postnuptial or separation agreements or 
for oral agreements. 

On the other hand, agreements which 
are embraced by the act are permitted to 
deal with a wide variety of matters and 
Section 3 (A.C.A. § 9-11-403) provides an 
illustrative list of those matters, including 
spousal support, which may properly be 
dealt with in a premarital agreement. 

Section 6 (A.C.A. § 9-11-406) is the key 
operative section of the Act and sets forth 
the conditions under which a premarital 
agreement is not enforceable. An agree- 
ment is not enforceable if the party 
against whom enforcement is sought 
proves that (a) he or she did not execute 
the agreement voluntarily or that (b) the 
agreement was unconscionable when it 
was executed and before execution of the 
agreement, he or she (1) was not provided 
a fair and reasonable disclosure of the 
property or financial obligations of the 
other party, (2) did not voluntarily and 
expressly waive, in writing, any right to 
disclosure of the property or financial ob- 
ligations of the other party beyond the 
disclosure provided, and (3) did not have, 
or reasonably could not have had, an ad- 
equate knowledge of the property and 
financial obligations of the other party. 

Even if these conditions are not proven, 
if a provision of a premarital agreement 
modifies or eliminates spousal support, 
and that modification or elimination 
would cause a party to be eligible for 
support under a program of public assis- 
tance at the time of separation, marital 
dissolution, or death, a court is authorized 
to order the other party to provide support 
to the extent necessary to avoid that eli- 
gibility. 

These sections form the heart of the Act; 
the remaining sections deal with more 
tangential issues. Section 5 (A.C.A. § 9- 
11-405) prescribes the manner in which a 
premarital agreement may be amended or 
revoked; Section 7 (A.C.A. § 9-11-407) 
provides for very limited enforcement 
where a marriage is subsequently deter- 
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mined to be void; and Section 8 (A.C.A. 
§ 9-11-408) tolls any statute of limitations 
applicable to an action asserting a claim 



for relief under a premarital agreement 
during the parties' marriage. 



Comment to § 1 (A.C.A. § 9-11-401) 



The definition of "premarital agree- 
ment" set forth in subsection (1) (A.C.A. 
§ 9-11-401(1)) is limited to an agreement 
between prospective spouses made in con- 
templation of and to be effective upon 
marriage. Agreements between persons 
living together but not contemplating 
marriage (see Marvin v. Marvin, 18 Cal.3d 
660 (1976), judgment after trial modified, 
122 Cal.App.3d 871 (1981)) and postnup- 
tial or separation agreements are outside 
the scope of this Act. Formal requirements 
are prescribed by Section 2 (A.C.A. § 9-11- 



402). An illustrative list of matters which 
may be included in an agreement is set 
forth in Section 3 (A.C.A. § 9-11-403). 

Subsection (2) (A.C.A. § 9-11-401(2)) is 
designed to embrace all forms of property 
and interests therein. These may include 
rights in a professional license or practice, 
employee benefit plans, pension and re- 
tirement accounts, and so on. The refer- 
ence to income or earnings includes both 
income from property and earnings from 
personal services. 



Comment to § 2 (A.C.A. § 9-11-402) 



This section restates the common re- 
quirement that a premarital agreement 
be reduced to writing and signed by both 
parties (see Ariz.Rev.Stats. § 25-201; 
Ark.Stats. § 55-310; Cal.Civ.C. § 5134; 
13 Dela.Code 1974 § 301; Idaho Code 
§ 32-917; Ann.Laws Mass. ch. 209, § 25; 
Minn.Stats.Ann. § 519.11; Montana 
Rev.C. § 36-123; New Mex. Stats.Ann. 
1978 40-2-4; Ore.Rev.Stats. § 108.140; 
Vernon's Texas Codes Ann. § 5.44; Ver- 
mont Stats.Ann. Title 12, § 181). Many 
states also require other formalities, in- 
cluding notarization or an 
acknowledgement (see, e.g., Arizona, Ar- 
kansas, California, Idaho, Montana, New 
Mexico) but may then permit the formal 
statutory requirement to be avoided or 
satisfied subsequent to execution (see In 
re Marriage of Cleveland, 76 Cal.App.3d 
357 (1977) (premarital agreement never 
acknowledged but "proved" by sworn tes- 
timony of parties in dissolution proceed- 
ing)). This act dispenses with all formal 
requirements except a writing signed by 
both parties. Although the section is 
framed in the singular, the agreement 
may consist of one or more documents 
intended to be part of the agreement and 
executed as required by this section. 

Section 2 (A.C.A. § 9-11-402) also re- 
states what appears to be the almost uni- 
versal rule regarding the marriage as con- 
sideration for a premarital agreement 
(see, e.g., Ga.Code § 20-303; Barnhill v. 



Barnhill, 386 So.2d 749 

(Ala.Civ.App. 1980); Estate of Gillilan v. 
Estate of Gillilan, 406 N.E.2d 981 
(Ind.App.1980); Friedlander v. Fried- 
lander, 494 P.2d 208 (Wash. 1972); but cf. 
Wilson v. Wilson, 170 A.2d 679, 685 
(Me. 1961)). The primary importance of 
this rule has been to provide a degree of 
mutuality of benefits to support the en- 
forceability of a premarital agreement. A 
marriage is a prerequisite for the effec- 
tiveness of a premarital agreement under 
this act (see Section 4 (A.C.A. § 9-11- 
404)). This requires that there be a cere- 
monial marriage. Even if this marriage is 
subsequently determined to have been 
void, Section 7 (A.C.A. § 9-11-407) may 
provide limits of enforceability of an 
agreement entered into in contemplation 
of that marriage. Consideration as such is 
not required and the standards for en- 
forceability are established by Sections 6 
(A.C.A. § 9-11-406) and 7 (A.C.A. § 9-11- 
407). Nevertheless, this provision is re- 
tained here as a desirable, if not essential, 
restatement of the law. On the other hand, 
the fact that marriage is deemed to be 
consideration for the purpose of this act 
does not change the rules applicable in 
other areas of law (see, e.g., 26 U.S.C.A. 
§§ 2043 (release of certain marital rights 
not treated as consideration for federal 
estate tax, 2512; Merrill v. Fahs, 324 U.S. 
308, rehearing denied, 324 U.S. 888 (re- 
lease of marital rights in premarital 
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agreement not adequate and full consid- 
eration for purposes of federal gift tax). 

Finally, a premarital agreement is a 
contract. As required for any other con- 
tract, the parties must have the capacity 
to contract in order to enter into a binding 



agreement. Those persons who lack the 
capacity to contract but who under other 
provisions of law are permitted to enter 
into a binding agreement may enter into a 
premarital agreement under those other 
provisions of law. 



Comment to § 3 (A.C.A. § 9-11-403) 



Section 3 (A.C.A. § 9-11-403) permits 
the parties to contract in a premarital 
agreement with respect to any matter 
listed and any other matter not in viola- 
tion of public policy or any statute impos- 
ing a criminal penalty. The matters are 
intended to be illustrative, not exclusive. 
Paragraph (4) of subsection (a) (A.C.A. 
§ 9-ll-403(a)(4)) specifically authorizes 
the parties to deal with spousal support 
obligations. There is a split in authority 
among the states as to whether a premar- 
ital agreement may control the issue of 
spousal support. Some few states do not 
permit a premarital agreement to control 
this issue (see, e.g., In re Marriage of 
Winegard, 278 N.W.2d 505 (Iowa 1979); 
Fricke v. Fricke, 42 N.W.2d 500 
(Wis. 1950)). However, the better view and 
growing trend is to permit a premarital 
agreement to govern this matter if the 
agreement and the circumstances of its 
execution satisfy certain standards (see, 
e.g., Newman v. Newman, 653 P.2d 728 



(Colo.Sup.Ct.1982); Parniawski v. 
Parniawski, 359 A.2d 719 (Conn.1976); 
Volid v. Volid, 286 N.E.2d 42 (111.1972); 
Osborne v. Osborne, 428 N.E.2d 810 
(Mass. 1981); Hudson v. Hudson, 350 P.2d 
596 (Okla.1960); Unander v. Unander, 506 
P2d 719 (Ore.1973)) (see Sections 7 
(A.C.A. § 9-11-407) and 8 (A.C.A. § 9-11- 
408)). 

Paragraph (8) of subsection (a) (A.C.A. 
§ 9-ll-403(a)(8)) makes clear that the 
parties may also contract with respect to 
other matters, including personal rights 
and obligations, not in violation of public 
policy or a criminal statute. Hence, sub- 
ject to this limitation, an agreement may 
provide for such matters as the choice of 
abode, the freedom to pursue career op- 
portunities, the upbringing of children, 
and so on. However, subsection (b) (A.C.A. 
§ 9-ll-403(b)) of this section makes clear 
that an agreement may not adversely af- 
fect what would otherwise be the obliga- 
tion of a party to a child. 



Comment to § 4 (A.C.A. § 9-11-404) 



This section establishes a marriage as a 
prerequisite for the effectiveness of a pre- 
marital agreement. As a consequence, the 
act does not provide for a situation where 
persons live together without marrying. 



In that situation, the parties must look to 
the other law of the jurisdiction (see 
Marvin v. Marvin, 18 Cal.3d 660 (1976); 
judgment after trial modified, 122 
Cal.App.3d 871 (1981)). 



Comment to § 5 (A.CA. § 9-11-405) 



This section requires the same formali- 
ties of execution for an amendment or 
revocation of a premarital agreement as 
are required for its original execution (of. 



Estate of Gillilan v. Estate of Gillilan, 406 
N.E.2d 981 (Ind.App.1980) (agreement 
may be altered by subsequent agreement 
but not simply by inconsistent acts). 



Comment to § 6 (A.C.A. § 9-11-406) 



This section sets forth the conditions 
which must be proven to avoid the en- 
forcement of a premarital agreement. If 
prospective spouses enter into a premari- 
tal agreement and their subsequent mar- 



riage is determined to be void, the enforce- 
ability of the agreement is governed by 
Section 7 (A.C.A. § 9-11-407). 

The conditions stated under subsection 
(a) (A.C.A. § 9-ll-406(a)) are comparable 



COMMENTARIES 



309 



to concepts which are expressed in the 
statutory and decisional law of many ju- 
risdictions. Enforcement based on disclo- 
sure and voluntary execution is perhaps 
most common (see, e.g., Ark. Stats. 
§ 55-309 [Repealed]; Minn. Stats. Ann. 
§ 519.11; In re Kaufmann's Estate, 171 
A.2d 48 (Pa.1961) (alternate holding)). 
However, knowledge or reason to know, 
together with voluntary execution, may 
also be sufficient (see, e.g., Tenn.Code 
Ann. § 36-606; Barnhill v. Barnhill, 386 
So.2d 479 (Ala.Civ.App. 1980); Del Vecchio 
v. Del Vecchio, 143 So.2d 17 (Fla.1962); 
Coward v. Cov/ard, 582 P.2d 834 
(Or.App.1978); but see Matter of Estate of 
Lebsock, 618 P.2d 683 (Colo. App. 1980)) 
and so may a voluntary, knowing waiver 
(see Hafner v. Hafner, 295 N.W.2d 567 
(Minn. 1980)). In each of these situations, 
it should be underscored that execution 
must have been voluntary (see Lutgert v. 
Lutgert, 338 So.2d 1111 (Fla.1976); see 
also 13 Dela.Code 1974 § 301 (10 day 
waiting period)). Finally, a premarital 
agreement is enforceable if enforcement 
would not have been unconscionable at 
the time the agreement was executed (cf. 
Hartz v. Hartz, 234 A.2d 865 (Md.1967) 
(premarital agreement upheld if no disclo- 
sure but agreement was fair and equitable 
under the circumstances)). 

The test of "unconscionability" is drawn 
from Section 306 of the Uniform Marriage 
and Divorce Act (UMDA) (see Ferry v. 
Ferry, 586 S.W.2d 782 (Mo. 1979); see also 
Newman v. Newman, 653 P.2d 728 
(Colo.Sup.Ct. 1982) (maintenance provi- 
sions of premarital agreement tested for 
unconscionability at time of marriage ter- 
mination)). The following discussion set 
forth in the Commissioner's Note to Sec- 
tion 306 of the UMDA is equally appropri- 
ate here: 

"Subsection (b) undergirds the free- 
dom allowed the parties by making 
clear that the terms of the agreement 
respecting maintenance and property 
disposition are binding upon the court 
unless those terms are found to be un- 
conscionable. The standard of uncon- 
scionability is used in commercial law, 
where its meaning includes protection 
against one-sidedness, oppression, or 
unfair surprise (see section 2-302, Uni- 
form Commercial Code), and in contract 
law, Scott v. U.S., 12 Wall (U.S.) 443 



(1870) ('contract ... unreasonable and 
unconscionable but not void for fraud'); 
Stiefler v. McCullough 174 N.E. 823, 97 
Ind.App. 123 (1931); Terre Haute Coo- 
perage v. Branscome, 35 So.2d 537, 203 
Miss. 493 (1948); Carter v. Boone 
County Trust Co., 92 S.W.2d 647, 338 
Mo. 629 (1936). It has been used in 
cases respecting divorce settlements or 
awards. Bell v. Bell, 371 P.2d 773, 150 
Colo. 174 (1962) ('this division of prop- 
erty is manifestly unfair, inequitable 
and unconscionable'). Hence the act 
does not introduce a novel standard 
unknown to the law. In the context of 
negotiations between spouses as to the 
financial incidents of their marriage, 
the standard includes protection 
against overreaching, concealment of 
assets, and sharp dealing not consistent 
with the obligations of marital partners 
to deal fairly with each other. 

"In order to determine whether the 
agreement is unconscionable, the court 
may look to the economic circumstances 
of the parties resulting from the agree- 
ment, and any other relevant evidence 
such as the conditions under which the 
agreement was made, including the 
knowledge of the other party. If the 
court finds the agreement not uncon- 
scionable, its terms respecting property 
division and maintenance may not be 
altered by the court at the hearing." 
(Commissioner's Note, Sec. 306, Uni- 
form Marriage and Divorce Act.) 

Nothing in Section 6 (A.C.A. § 9-11- 
406) makes the absence of assistance of 
independent legal counsel a condition for 
the unenforceability of a premarital 
agreement. However, lack of that assis- 
tance may well be a factor in determining 
whether the conditions stated in Section 6 
(A.C.A. § 9-11-406) may have existed (see, 
e.g., Del Vecchio v. Del Vecchio, 143 So.2d 
17 (Fla.1962)). 

Even if the conditions stated in subsec- 
tion (a) (A.C.A. § 9-ll-406(a)) are not 
proven, if a provision of a premarital 
agreement modifies or eliminates spousal 
support, subsection (b) (A.C.A. § 9-11- 
406(b)) authorizes a court to provide very 
limited relief to a party who would other- 
wise be eligible for public welfare (see, 
e.g., Osborne v. Osborne, 428 N.E.2d 810 
(Mass. 1981) (dictum); Unander v. 
Unander, 506 P.2d 719 (Ore.1973) (dic- 
tum)). 
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No special provision is made for enforce- 
ment of provisions of a premarital agree- 
ment relating to personal rights and obli- 
gations. However, a premarital agreement 
is a contract and these provisions may be 
enforced to the extent that they are en- 
forceable under otherwise applicable law 
(see Avitzur v. Avitzur, 459 N.Y.S.2d 572 
(Ct.App.)). 

Section 6 (A.C.A. § 9-11-406) is framed 
in a manner to require the party who 
alleges that a premarital agreement is not 
enforceable to bear the burden of proof as 
to that allegation. The statutory law con- 
flicts on the issue of where the burden of 
proof lies (contrast Ark.Stats. § 55-313 
[Repealed]; 31 Minn.Stats.Ann. § 519.11 
with Vernon's Texas Codes Ann. § 5.45). 
Similarly, some courts have placed the 
burden on the attacking spouse to prove 
the invalidity of the agreement. Linker v. 
Linker, 470 P.2d 921 (Colo. 1970); Matter 



of Estate of Benker, 296 N.W.2d 167 
(Mich. App. 1980); In re Kauffmann's Es- 
tate, 171 A.2d 48 (Pa.1961). Some have 
placed the burden upon those relying 
upon the agreement to prove its validity. 
Hartz v. Hartz, 234 A.2d 865 (Md.1967). 
Finally, several have adopted a middle 
ground by stating that a premarital agree- 
ment is presumptively valid but if a dis- 
proportionate disposition is made for the 
wife, the husband bears the burden of 
proof of showing adequate disclosure. Del 
Vecchio v. Del Vecchio, 143 So.2d 17 
(Fla.1962); Christians v. Christians, 44 
N.W.2d 431 (Iowa 1950); In re Neis' Es- 
tate, 225 P.2d 110 (Kan. 1950); Truitt v. 
Truitt's Adm'r, 162 S.W.2d 31 (Ky.1942); In 
re Estate of Strickland, 149 N.W.2d 344 
(Neb. 1967); Kosik v. George, 452 P.2d 560 
(Or. 1969); Friedlander v. Friedlander, 494 
R2d 208 (Wash. 1972). 



Comment to § 7 (A.CA. § 9-11-407) 



Under this section a void marriage does 
not completely invalidate a premarital 
agreement but does substantially limit its 
enforceability. Where parties have mar- 
ried and lived together for a substantial 
period of time and one or both have relied 
on the existence of a premarital agree- 



ment, the failure to enforce the agreement 
may well be inequitable. This section, ac- 
cordingly, provides the court discretion to 
enforce the agreement to the extent nec- 
essary to avoid the inequitable result (see 
Annot., 46 A.L.R.3d 1403). 



Comment to § 8 (A.C.A. § 9-11-408) 



In order to avoid the potentially disrup- 
tive effect of compelling litigation between 
the spouses in order to escape the running 
of an applicable statute of limitations, 
Section 8 (A.C.A. § 9-11-408) tolls any 
applicable statute during the marriage of 
the parties (contrast Dykema v. Dykema, 



412 N.E.2d 13 (111. App. 1980) (statute of 
limitations not tolled where fraud not ad- 
equately pleaded, hence premarital agree- 
ment enforced at death)). However, a 
party is not completely free to sit on his or 
her rights because the section does pre- 
serve certain equitable defenses. 



Comment to § 9 (A.C.A. § 9-11-409) 



Section 9 (A.C.A. § 9-11-409) is a stan- 
dard provision in all Uniform Acts. 



Comment to § 10 (A.C.A. § 9-11-410) 



This is the customary "short title" 
clause, which may be placed in that order 



in the bill for enactment as the legislative 
practice of the state prescribes. 
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Comment to § 11 (A.CA § 9-11-411) 



Section 11 (A.CA. § 9-11-411) is a stan- 
dard provision included in certain Uni- 
form Acts. 



UNIFORM CHILD CUSTODY JURISDICTION ACT 
(§ 9-13-201 ET SEQ.) 



Prefatory Note 



There is growing public concern over 
the fact that thousands of children are 
shifted from state to state and from' one 
family to another every year while their 
parents or other persons battle over their 
custody in the courts of several states. 
Children of separated parents may live 
with their mother, for example, but one 
day the father snatches them and brings 
them to another state where he petitions a 
court to award him custody while the 
mother starts custody proceedings in her 
state; or in the case of illness of the 
mother the children may be cared for by 
grandparents in a third state, and all 
three parties may fight over the right to 
keep the children in several states. These 
and many similar situations constantly 
arise in our mobile society where family 
members often are scattered all over the 
United States and at times over other 
countries. A young child may have been 
moved to another state repeatedly before 
the case goes to court. When a decree has 
been rendered awarding custody to one of 
the parties, this is by no means the end of 
the child's migrations. It is well known 
that those who lose a court battle over 
custody are often unwilling to accept the 
judgment of the court. They will remove 
the child in an unguarded moment or fail 
to return him after a visit and will seek 
their luck in the court of a distant state 
where they hope to find — and often do 
find — a more sympathetic ear for their 
plea for custody. The party deprived of the 
child may then resort to similar tactics to 
recover the child and this "game" may 
continue for years, with the child thrown 
back and forth from state to state, never 
coming to rest in one single home and in 
one community. 

The harm done to children by these 
experiences can hardly be overestimated. 
It does not require an expert in the behav- 
ioral sciences to know that a child, espe- 
cially during his early years and the years 
of growth, needs security and stability of 
environment and a continuity of affection. 



A child who has never been given the 
chance to develop a sense of belonging and 
whose personal attachments when begin- 
ning to form are cruelly disrupted, may 
well be crippled for life, to his own lasting 
detriment and the detriment of society. 

This unfortunate state of affairs has 
been aided and facilitated rather than 
discouraged by the law. There is no stat- 
utory law in this area and the judicial law 
is so unsettled that it seems to offer noth- 
ing but a "quicksand foundation" to stand 
on. See Leflar, American Conflicts Law 
585 (1968). See also Clark, Domestic Re- 
lations 320 (1968). There is no certainty as 
to which state has jurisdiction when per- 
sons seeking custody of a child approach 
the courts of several states simulta- 
neously or successively. There is no cer- 
tainty as to whether a custody decree 
rendered in one state is entitled to recog- 
nition and enforcement in another; nor as 
to when one state may alter a custody 
decree of a sister state. 

The judicial trend has been toward per- 
mitting custody claimants to sue in the 
courts of almost any state, no matter how 
fleeting the contact of the child and family 
was with the particular state, with little 
regard to any conflict of law rules. See 
Leflar, American Conflicts Law 585-6 
(1968) and Leflar, 1967 Annual Survey of 
American Law, Conflict of Laws 26 (1968). 
Also, since the United States Supreme 
Court has never settled the question 
whether the full faith and credit clause of 
the Constitution applies to custody de- 
crees, many states have felt free to modify 
custody decrees of sister states almost at 
random although the theory usually is 
that there has been a change of circum- 
stances requiring a custody award to a 
different person. Compare People ex rel. 
Halvey v. Halvey, 330 U.S. 610, 67 S. Ct. 
903, 91 L. Ed. 1133 (1947); and see Com- 
ment, Ford v. Ford: Full Faith and Credit 
To Child Custody Decrees?, 73 Yale L. J. 
134 (1963). Generally speaking, there has 
been a tendency to over-emphasize the 
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need for fluidity and modifiability of cus- 
tody decrees at the expense of the equal (if 
not greater) need, from the standpoint of 
the child, for stability of custody decisions 
once made. Compare Clark, Domestic Re- 
lations 326 (1968). 

Under this state of the law the courts of 
the various states have acted in isolation 
and at times in competition with each 
other; often with disastrous consequences. 
A court of one state may have awarded 
custody to the mother while another state 
decreed simultaneously that the child 
must go to the father. See Stout v. Pate, 
209 Ga. 786, 75 S.E.2d 748 (1953) and 
Stout v. Pate, 120 Cal. App. 2d 699, 261 
P.2d 788 (1953), cert, denied in both cases 
347 U.S. 968, 74 S. Ct. 744, 776, 98 L. Ed. 
1109, 1110 (1954); Moniz v. Moniz, 142 
Cal. App. 2d 527, 298 P.2d 710 (1956); and 
Sharpe v. Sharpe, 77 111. App. 2d 295, 222 
N.E.2d 340 (1966). In situations like this 
the litigants do not know which court to 
obey. They may face punishment for con- 
tempt of court and perhaps criminal 
charges for child stealing in one state 
when complying with the decree of the 
other. Also, a custody decree made in one 
state one year is often overturned in an- 
other jurisdiction the next year or some 
years later and the child is handed over to 
another family, to be repeated as long as 
the feud continues. See Com. ex rel. Tho- 
mas v. Gillard, 203 Pa. Super. 95, 198 A.2d 
377 (1964); In re Guardianship of 
Rodgers, 100 Ariz. 269, 413 P.2d 774 
(1966); Berlin v. Berlin, 239 Md. 52, 210 
A.2d 380 (1965); Berlin v. Berlin, 21 
N.Y.2d 371, 235 N.E.2d 109 (1967), cert, 
denied, 37 L.W. 3123 (1968); and 
Batchelor v. Fulcher, 415 S.W.2d 828 (Ky. 
1967). 

In this confused legal situation the per- 
son who has possession of the child has an 
enormous tactical advantage. Physical 
presence of the child opens the doors of 
many courts to the petitions and often 
assures him of a decision in his favor. It is 
not surprising then that custody claim- 
ants tend to take the law into their own 
hands, that they resort to self-help in the 
form of child stealing, kidnapping, or var- 
ious other schemes to gain possession of 
the child. The irony is that persons who 
are good, law-abiding citizens are often 
driven into these tactics against their in- 
clinations; and that lawyers who are re- 
luctant to advise the use of maneuvers of 



doubtful legality may place their clients at 
a decided disadvantage. 

To remedy this intolerable state of af- 
fairs where self-help and the rule of 
"seize-and-run" prevail rather than the 
orderly processes of the law, uniform leg- 
islation has been urged in recent years to 
bring about a fair measure of interstate 
stability in custody awards. See Ratner, 
Child Custody in a Federal System, 62 
Mich. L. Rev. 795 (1964); Ratner, Legisla- 
tive Resolution of the Interstate Child 
Custody Problem: A Reply to Professor 
Currie and a Proposed Uniform Act, 38 S. 
Cal. L. Rev. 183 (1965); and Ehrenzweig, 
The Interstate Child and Uniform Legis- 
lation: A Plea for Extra-Litigous Proceed- 
ings, 64 Mich. L. Rev. 1 (1965). In drafting 
this Act, the National Conference of Com- 
missioners has drawn heavily on the work 
of these authors and has consulted with 
other leading authorities in the field. The 
American Bar Association has taken an 
active part in furthering the project. 

The Act is designed to bring some sem- 
blance of order into the existing chaos. It 
limits custody jurisdiction to the state 
where the child has his home or where 
there are other strong contacts with the 
child and his family. See Section 3 (A.C.A. 
§ 9-13-203). It provides for the recogni- 
tion and enforcement of out-of-state cus- 
tody decrees in many instances. See Sec- 
tions 13 (A.C.A. § 9-13-213) and 15 (A.C.A. 
§ 9-13-215). Jurisdiction to modify de- 
crees of other states is limited by giving a 
jurisdictional preference to the prior court 
under certain conditions. See Section 14 
(A.C.A. § 9-13-214). Access to a court may 
be denied to petitioners who have engaged 
in child snatching or similar practices. See 
Section 8 (A.C.A. § 9-13-208). Also, the 
Act opens up direct lines of communica- 
tion between courts of different states to 
prevent jurisdictional conflict and bring 
about interstate judicial assistance in cus- 
tody cases. 

The Act stresses the importance of the 
personal appearance before the court of 
nonresidents who claim custody, and of 
the child himself, and provides for the 
payment of travel expenses for this pur- 
pose. See Section 11 (A.C.A. § 9-13-211). 
Further provisions insure that the judge 
receives necessary out-of-state informa- 
tion with the assistance of courts in other 
states. See Sections 17 (A.C.A. § 9-13- 
217) through 22 (A.C.A. § 9-13-222). 
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Underlying the entire Act is the idea 
that to avoid the jurisdictional conflicts 
and confusions which have done serious 
harm to innumerable children, a court in 
one state must assume major responsibil- 
ity to determine who is to have custody of 
a particular child; that this court must 
reach out for the help of courts in other 
states in order to arrive at a fully in- 
formed judgment which transcends state 
lines and considers all claimants, resi- 
dents and nonresidents, on an equal basis 
and from the standpoint of the welfare of 
the child. If this can be achieved, it will be 
less important which court exercises juris- 
diction but that courts of the several 



states involved act in partnership to bring 
about the best possible solution for a 
child's future. 

The Act is not a reciprocal law. It can be 
put into full operation by each individual 
state regardless of enactment of other 
states. But its full benefits will not be 
reaped until a large number of states have 
enacted it, and until the courts, perhaps 
aided by regional or national conferences, 
have come to develop a new, truly "inter- 
state" approach to child custody litigation. 
The general policies of the Act and some of 
its specific provisions apply to interna- 
tional custody cases. 



Comment to Section 1 (A.C.A. § 9-13-201) 



Because this uniform law breaks new 
ground not previously covered by legisla- 
tion, its purposes are stated in some de- 



tail. Each section must be read and ap- 
plied with these purposes in mind. 



Comment to Section 2 (A.C.A § 9-13-202) 



Subsection (3) (A.C.A. § 9-13-202(3)) in- 
dicates that "custody proceeding" is to be 
understood in a broad sense. The term 
covers habeas corpus actions, guardian- 
ship petitions, and other proceedings 
available under general state law to deter- 



mine custody. See Clark, Domestic Rela- 
tions 576-582 (1968). 

Other definitions are explained, if nec- 
essary, in the comments to the sections 
which use the terms defined. 



Comment to Section 3 (A.C.A. § 9-13-203) 



Paragraphs (1) and (2) of subsection (a) 
(A.C.A. § 9-13-203(a)(l) and (2)) establish 
the two major bases for jurisdiction. In the 
first place, a court in the child's home 
state has jurisdiction, and secondly, if 
there is no home state or the child and his 
family have equal or stronger ties with 
another state, a court in that state has 
jurisdiction. If this alternative test pro- 
duces concurrent jurisdiction in more 
than one state, the mechanisms provided 
in sections 6 (A.C.A. § 9-13-206) and 7 
(A.C.A. § 9-13-207) are used to assure 
that only one state makes the custody 
decision. 

"Home state" is defined in section 2(5) 
(A.C.A § 9-13-202(5)). A 6-month period 
has been selected in order to have a defi- 
nite and certain test which is at the same 
time based on a reasonable assumption of 
fact. See Ratner, Child Custody in a Fed- 
eral System, 62 Mich. L. Rev. 795, 818 
(1964) who explains: 



"Most American children are inte- 
grated into an American community af- 
ter living there six months; conse- 
quently this period of residence would 
seem to provide a reasonable criterion 
for identifying the established home." 

Subparagraph (ii) of paragraph (1) 
(A.C.A. § 9-13-203(a)(l)(ii)) extends the 
home state rule for an additional six- 
month period in order to permit suit in the 
home state after the child's departure. 
The main objective is to protect a parent 
who has been left by his spouse taking the 
child along. The provision makes clear 
that the stay-at-home parent, if he acts 
promptly, may start proceedings in his 
own state if he desires, without the neces- 
sity of attempting to base jurisdiction on 
paragraph (2) (A.C.A. § 9-13-203(a)(2)). 
This changes the law in those states 
which required presence of the child as a 
condition for jurisdiction and conse- 
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quently forced the person left behind to 
follow the departed person to another 
state, perhaps to several states in succes- 
sion. See also subsection (c) (A.C.A. § 9- 
13-203(c)). 

Paragraph (2) (A.C.A. § 9-13-203(a)(2)) 
comes into play either when the home 
state test cannot be met or as an alterna- 
tive to that test. The first situation arises, 
for example, when a family has moved 
frequently and there is no state where the 
child has lived for 6 months prior to suit, 
or if the child has recently been removed 
from his home state and the person who 
was left behind has also moved away. See 
paragraph (1) (A.C.A. § 9-13-203(a)(D), 
last clause. A typical example of alterna- 
tive jurisdiction is the case in which the 
stay-at-home parent chooses to follow the 
departed spouse to state 2 (where the 
child has lived for several months with the 
other parent) and starts proceedings 
there. Whether the departed parent also 
has access to a court in state 2, depends on 
the strength of the family ties in that state 
and on the applicability of the clean hands 
provision of section 8 (A.C.A. § 9-13-208). 
If state 2, for example, was the state of the 
matrimonial home where the entire fam- 
ily lived for two years before moving to the 
"home state" for 6 months, and the wife 
returned to state 2 with the child with the 
consent of the husband, state 2 might well 
have jurisdiction upon the petition of the 
wife. The same may be true if the wife 
returned to her parents in her former 
home state where the child had spent 
several months every year before. Com- 
pare Willmore v. Willmore, 273 Minn. 537, 
143 N.W.2d 630 (1966), cert, denied, 385 
U.S. 898 (1966). While jurisdiction may 
exist in two states in these instances, it 
will not be exercised in both states. See 
sections 6 (A.C.A. § 9-13-206) and 7 
(A.C.A. § 9-13-207). 

Paragraph (2) of subsection (a) (A.C.A. 
§ 9-13-203(aX2)) is supplemented by sub- 
section (b) (A.C.A. § 9-13-203(b)) which is 
designed to discourage unilateral removal 
of children to other states and to guard 
generally against too liberal an interpre- 
tation of paragraph (2) (A.C.A. § 9-13- 
203(a)(2)). Short-term presence in the 
state is not enough even though there may 
be an intent to stay longer, perhaps an 
intent to establish a technical "domicile" 
for divorce or other purposes. 

Paragraph (2) (A.C.A. § 9-13-203(a)(2)) 



perhaps more than any other provision of 
the Act requires that it be interpreted in 
the spirit of the legislative purposes ex- 
pressed in section 1 (A.C.A. § 9-13-201). 
The paragraph was phrased in general 
terms in order to be flexible enough to 
cover many fact situations too diverse to 
lend themselves to exact description. But 
its purpose is to limit jurisdiction rather 
than to proliferate it. The first clause of 
the paragraph is important: jurisdiction 
exists only if it is in the child's interest, 
not merely the interest or convenience of 
the feuding parties, to determine custody 
in a particular state. The interest of the 
child is served when the forum has opti- 
mum access to relevant evidence about 
the child and the family. There must be 
maximum rather than minimum contact 
with the state. The submission of the 
parties to a forum, perhaps for purposes of 
divorce, is not sufficient without addi- 
tional factors establishing closer ties with 
the state. Divorce jurisdiction does not 
necessarily include custody jurisdiction. 
See Clark, Domestic Relations 578 (1968). 

Paragraph (3) of subsection (a) (A.C.A. 
§ 9-13-203(a)(3)) retains and reaffirms 
parens patriae jurisdiction, usually exer- 
cised by a juvenile court, which a state 
must assume when a child is in a situation 
requiring immediate protection. This ju- 
risdiction exists when a child has been 
abandoned and in emergency cases of 
child neglect. Presence of the child in the 
state is the only prerequisite. This ex- 
traordinary jurisdiction is reserved for ex- 
traordinary circumstances. See Applica- 
tion of Lang, 9 App. Div. 2d 401, 193 N.Y.S. 
2d 763 (1959). When there is child neglect 
without emergency or abandonment, ju- 
risdiction cannot be based on this para- 
graph. 

Paragraph (4) of subsection (a) (A.C.A. 
§ 9-13-203(a)(4)) provides a final basis for 
jurisdiction which is subsidiary in nature. 
It is to be resorted to only if no other state 
could, or would, assume jurisdiction under 
the other criteria of this section. 

Subsection (c) (A.C.A. § 9-13-203(c)) 
makes it clear that presence of the child is 
not a jurisdictional requirement. Subse- 
quent sections are designed to assure the 
appearance of the child before the court. 

This section governs jurisdiction to 
make an initial decree as well as a modi- 
fication decree. Both terms are defined in 
section 2 (A.C.A. § 9-13-202). Jurisdiction 
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to modify an initial or modification decree 
of another state is subject to additional 
restrictions contained in sections 8(b) 



(A.C.A. § 9-13-2080))) and 14(a) (A.C.A. 
§ 9-13-214(a)). 



Comment to Section 4 (A.C.A. § 9-13-204) 



This section lists the persons who must 
be notified and given an opportunity to be 
heard to satisfy the due process require- 
ments. As to persons in the forum state, 
the general law of the state applies; others 
are notified in accordance with section 5 
(A.C.A. § 9-13-205). Strict compliance 
with sections 4 (A.C.A. § 9-13-204) and 5 
(A.C.A. § 9-13-205) is essential for the 



validity of a custody decree within the 
state and its recognition and enforcement 
in other states under sections 12 (A.C.A. 
§ 9-13-212), 13 (A.C.A. § 9-13-213), and 
15 (A.C.A. § 9-13-215). See Restatement of 
the Law Second, Conflict of Laws, Pro- 
posed Official Draft sec. 69 (1967); and 
compare Armstrong v. Manzo, 380 U.S. 
545, 85 S. Ct. 1187, 14 L. Ed. 2d 62 (1965). 



Comment to Section 5 (A.C.A. § 9-13-205) 



Section 2.01 of the Uniform Interstate 
and International Procedure Act has been 
followed to a large extent. See 9B U.L.A. 
315 (1966). If at all possible, actual notice 
should be received by the affected persons; 
but efforts to impart notice in a manner 
reasonably calculated to give actual notice 
are sufficient when a person who may 
perhaps conceal his whereabouts cannot 
be reached. See Mullane v. Central 
Hanover Bank and Trust Co., 339 U.S. 
306, 70 S. Ct. 652, 94 L. Ed. 865 (1950) 
and Schroeder v. City of New York, 371 
U.S. 208, 83 S. Ct. 279, 9 L. Ed. 2d 255 
(1962). 

Notice by publication in lieu of other 
means of notification is not included be- 
cause of its doubtful constitutionality. See 
Mullane v. Central Hanover Bank and 
Trust Co., supra; and see Hazard, A Gen- 
eral Theory of State-Court Jurisdiction, 



1965 Supreme Court Rev. 241, 277, 286- 
87. Paragraph (4) of subsection (a) (A.C.A. 
§ 9-13-205(a)(4)) lists notice by publica- 
tion in brackets for the benefit of those 
states which desire to use published no- 
tices in addition to the modes of notifica- 
tion provided in this section when these 
modes prove ineffective to impart actual 
notice.* 
• The provisions of this section, and para- 
graphs (2) and (4) of subsection (a) (A.C.A. 
§ 9-13-205(a)(2) and (a)(4)) in particular, 
are subject to the caveat that notice and 
opportunity to be heard must always meet 
due process requirements as they exist at 
the time of the proceeding. 



*The Arkansas version deleted the brack- 
ets. 



Comment to Section 6 (A.C.A. § 9-13-206) 



Because of the havoc wreaked by simul- 
taneous and competitive jurisdiction 
which has been described in the Prefatory 
Note, this section seeks to avoid jurisdic- 
tional conflict with all feasible means, 
including novel methods. Courts are ex : 
pected to take an active part under this 
section in seeking out information about 
custody proceedings concerning the same 
child pending in other states. In a proper 
case jurisdiction is yielded to the other 
state either under this section or under 
section 7 (A.C.A. § 9-13-207). Both sec- 
tions must be read together. 

When the courts of more than one state 



have jurisdiction under sections 3 (A.C.A. 
§ 9-13-203) or 14 (A.C.A. § 9-13-214), pri- 
ority in time determines which court will 
proceed with the action, but the applica- 
tion of the inconvenient forum principle of 
section 7 (A.C.A. § 9-13-207) may result 
in the handling of the case by the other 
court. 

While jurisdiction need not be yielded 
under subsection (a) (A.C.A. § 9-13- 
206(a)) if the other court would not have 
jurisdiction under the criteria of this Act, 
the policy against simultaneous custody 
proceedings is so strong that it might in a 
particular situation be appropriate to 
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leave the case to the other court even 
under such circumstances. See subsection 
(3) and section 7 (A.C.A. § 9-13-207). 
Once a custody decree has been ren- 



dered in one state, jurisdiction is deter- 
mined by sections 8 (A.C.A. § 9-13-208) 
and 14 (A.C.A. § 9-13-214). 



Comment to Section 7 (A.C.A. § 9-13-207) 



The purpose of this provision is to en- 
courage judicial restraint in exercising 
jurisdiction whenever another state ap- 
pears to be in a better position to deter- 
mine custody of a child. It serves as a 
second check on jurisdiction once the test 
of sections 3 (A.C.A. § 9-13-203) or 14 
(A.C.A. § 9-13-214) has been met. 

The section is a particular application of 
the inconvenient forum principle, recog- 
nized in most states by judicial law, 
adapted to the special needs of child cus- 
tody cases. The terminology used follows 
section 84 of the Restatement of the Law 
Second, Conflict of Laws, Proposed Offi- 
cial Draft (1967). Judicial restrictions or 
exceptions to the inconvenient forum rule 
made in some states do not apply to this 
statutory scheme which is limited to child 
custody cases. 

Like section 6 (A.C.A. § 9-13-206), this 
section stresses interstate judicial com- 
munication and cooperation. When there 
is doubt as to which is the more appropri- 
ate forum, the question may be resolved 
by consultation and cooperation among 
the courts involved. 

Paragraphs (1) through (5) of subsection 
(c) (A.C.A. § 9-13-207(c)(l)-(5)) specify 
some, but not all, considerations which 
enter into a court determination of incon- 



venient forum. Factors customarily listed 
for purposes of the general principle of the 
inconvenient forum (such as convenience 
of the parties and hardship to the defen- 
dant) are also pertinent, but may under 
the circumstances be of secondary impor- 
tance because the child who is not a party 
is the central figure in the proceedings. 

Part of subsection (e) (A.C.A. § 9-13- 
207(e)) is derived from Wis. Stat. Ann., 
sec. 262.19(1). 

Subsection (f) (A.C.A. § 9-13-207(0) 
makes it clear that a court may divide a 
case, that is, dismiss part of it and retain 
the rest. See section 1.05 of the Uniform 
Interstate and International Procedure 
Act. When the custody issue comes up in a 
divorce proceeding, courts may have fre- 
quent occasion to decline jurisdiction as to 
that issue (assuming that custody juris- 
diction exists under sections 3 (A.C.A. 
§ 9-13-203) or 14 (A.C.A. § 9-13-214)). 

Subsection (g) (A.C.A. § 9-13-207(g)) is 
an adaptation of Wis. Stat. Ann., sec. 
262.20. Its purpose is to serve as a deter- 
rent against "frivolous jurisdiction 
claims," as G.W. Foster states in the Revi- 
sion Notes to the Wisconsin provision. It 
applies when the forum chosen is seri- 
ously inappropriate considering the juris- 
dictional requirements of the Act. 



Comment to Section 8 (A.CA § 9-13-208) 



This section incorporates the "clean 
hands doctrine," so named by Ehrenzweig, 
Interstate Recognition of Custody De- 
crees, 51 Mich. L. Rev. 345 (1953). Under 
this doctrine courts refuse to assume ju- 
risdiction to reexamine an out-of-state 
custody decree when the petitioner has 
abducted the child or has engaged in some 
other objectionable scheme to gain or re- 
tain physical custody of the child in viola- 
tion of the decree. See Fain, Custody of 
Children, The California Family Lawyer 
I, 539, 546 (1961); Ex Parte Mullins, 26 
Wash. 2d 419, 174 P2d 790 (1946); 
Crocker v. Crocker, 122 Colo. 49, 219 P.2d 
311 (1950); and Leathers v. Leathers, 162 



Cal. App. 2d 768, 328 P.2d 853 (1958). But 
when adherence to this rule would lead to 
punishment of the parent at the expense 
of the wellbeing of the child, it is often not 
applied. See Smith v. Smith, 135 Cal. App. 
2d 100, 286 P.2d 1009 (1955) and In re 
Guardianship of Rodgers, 100 Ariz. 269, 
413 P.2d 744 (1966). 

Subsection (a) (A.C.A. § 9-13-208(a)) 
extends the clean hands principle to cases 
in which a custody decree has not yet been 
rendered in any state. For example, if 
upon a de facto separation the wife re- 
turned to her own home with the children 
without objection by her husband and 
lived there for two years without hearing 
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from him, and the husband without warn- 
ing forcibly removes the children one 
night and brings them to another state, a 
court in that state although it has juris- 
diction after 6 months may decline to hear 
the husband's custody petition. "Wrong- 
fully" taking under this subsection does 
not mean that a "right" has been violated 
— both husband and wife as a rule have a 
right to custody until a court determina- 
tion is made — but that one party's con- 
duct is so objectionable that a court in the 
exercise of its inherent equity powers can- 
not in good conscience permit that party 
access to its jurisdiction. 

Subsection (b) (A.C.A. § 9-13-208(b)) 
does not come into operation unless the 
court has power under section 14 (A.C.A. 
§ 9-13-214) to modify the custody decree 
of another state. It is a codification of the 
clean hands rule, except that it differenti- 
ates between (1) a taking or retention of 
the child and (2) other violations of cus- 
tody decrees. In the case of illegal removal 
or retention, refusal of jurisdiction is man- 
datory unless the harm done to the child 
by a denial of jurisdiction outweighs the 



parental misconduct. Compare Smith v. 
Smith and In re Guardianship of Rodger s, 
supra; and see In re Walter, 228 Cal. App. 
2d 217, 39 Cal. Rpts. 243 (1964) where the 
court assumed jurisdiction after both par- 
ents had been guilty of misconduct. The 
qualifying word "improperly" is added to 
exclude cases in which a child is withheld 
because of illness or other emergency or in 
which there are other special justifying 
circumstances. 

The most common violation of the sec- 
ond category is the removal of the child 
from the state by the parent who has the 
right to custody, thereby frustrating the 
exercise of visitation rights of the other 
parent. The second sentence of subsection 
(b) (A.C.A. § 9-13-208(b)) makes refusal of 
jurisdiction entirely discretionary in this 
situation because it depends on the cir- 
cumstances whether non-compliance with 
the court order is serious enough to war- 
rant the drastic sanction of denial of juris- 
diction. 

Subsection (c) (A.C.A. § 9-13-208(c)) 
adds a financial deterrent to child stealing 
and similar reprehensible conduct. 



Comment to Section 9 (A.C.A. § 9-13-209) 



It is important for the court to receive 
the information listed and other pertinent 
facts as early as possible for purposes of 
determining its jurisdiction, the joinder of 
additional parties, and the identification 
of courts in other states which are to be 



contacted under various provisions of the 
Act. Information as to custody litigation 
and other pertinent facts occurring in 
other countries may also be elicited under 
this section in combination with section 
23 (A.C.A. § 9-13-223). 



Comment to Section 10 (A.C.A. § 9-13-210) 



The purpose of this section is to prevent 
re-litigations of the custody issue when 
these would be for the benefit of third 
claimants rather than the child. If the 
immediate controversy, for example, is be- 
tween the parents, but relatives inside or 
outside the state also claim custody or 



have physical custody which may lead to a 
future claim to the child, they must be 
brought into the proceedings. The courts 
are given an active role here as under 
other sections of the Act to seek out the 
necessary information from formal or in- 
formal sources. 



Comment to Section 11 (A.C.A. § 9-13-211) 



Since a custody proceeding is concerned 
with the past and future care of the child 
by one of the parties, it is of vital impor- 
tance in most cases that the judge has an 
opportunity to see and hear the contes- 
tants and the child. Subsection (a) (A.C.A. 
§ 9- 13-2 11(a)) authorizes the court to or- 
der the appearance of these persons if 



they are in the state. It is placed in brack- 
ets because states which have such a 
provision — not only in their juvenile 
court laws — may wish to omit it. Subsec- 
tion (b) (A.C.A. § 9-13-211(b)) relates to 
the appearance of persons who are outside 
the state and provides one method of 
bringing them before the court; sections 
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19(b) (A.C.A. § 9-13-219(b)) and 20(b) 
(A.C.A. § 9-13-220(b)) provide another. 
Subsection (c) (A.C.A. § 9-13-220(c)) helps 
to finance travel to the court which may be 



close to one of the parties and distant from 
another; it may be used to equalize the 
expense if this is appropriate under the 
circumstances. 



Comment to Section 12 (A.C.A. § 9-13-212) 



This section deals with the intra-state 
validity of custody decrees which provide 
the basis for their interstate recognition 
and enforcement. The two prerequisites 
are (1) jurisdiction under section 3 (A.C.A. 
§ 9-13-203) of this Act and (2) strict com- 
pliance with due process mandates of no- 
tice and opportunity to be heard. There is 
no requirement for technical personal ju- 
risdiction, on the traditional theory that 
custody determinations, as distinguished 
from support actions (see section 2(2) 
(A.C.A. § 9-13-202(2)), supra), are pro- 
ceedings in rem or proceedings affecting 
status. See Restatement of the Law Sec- 
ond, Conflict of Laws, Proposed Official 
Draft, sections 69 and 79 (1967); and 
James, Civil Procedure 613 (1965). For a 
different theory reaching the same result, 
see Hazard, A General Theory of State- 
Court Jurisdiction, 1965 Supreme Court 



Review 241. The section is not at variance 
with May v. Anderson, 345 U.S. 528, 73 S. 
Ct. 840, 97 L. Ed. 1221 (1953), which 
relates to interstate recognition rather 
than in-state validity of custody decrees. 
See Ehrenzweig and Louisell, Jurisdiction 
in a Nutshell 76 (2d ed. 1968); and com- 
pare Reese, Full Faith and Credit to For- 
eign Equity Decrees, 42 Iowa L. Rev. 183, 
195 (1957). On May v. Anderson, supra, 
see comment to section 13 (A.C.A. § 9-13- 
213). 

Since a custody decree is normally sub- 
ject to modification in the interest of the 
child, it does not have absolute finality, 
but as long as it has not been modified, it 
is as binding as a final judgment. Com- 
pare Restatement of the Law Second, Con- 
flict of Laws, Proposed Official Draft, sec- 
tion 109 (1967). 



Comment to Section 13 (A.C.A. § 9-13-213) 



This section and sections 14 (A.C.A. 
§ 9-13-214) and 15 (A.C.A. § 9-13-215) 
are the key provisions which guarantee a 
great measure of security and stability of 
environment to the "interstate child" by 
discouraging re-litigations in other states. 
See section 1 (A.C.A. § 9-13-201), and see 
Ratner, Child Custody in a Federal Sys- 
tem, 62 Mich. L. Rev. 795, 828 (1964). 

Although the full faith and credit clause 
may perhaps not require the recognition 
of out-of-state custody decrees, the states 
are free to recognize and enforce them. 
See Restatement of the Law Second, Con- 
flict of Laws, Proposed Official Draft, sec- 
tion 109 (1967), and see the Prefatory 
Note, supra. This section declares as a 
matter of state law, that custody decrees 
of sister states will be recognized and 
enforced. Recognition and enforcement is 
mandatory if the state in which the prior 
decree was rendered 1) has adopted this 
Act, 2) has statutory jurisdictional re- 
quirements substantially like this Act, or 
3) would have had jurisdiction under the 
facts of this case if this Act had been the 



law in the state. Compare Comment, Ford 
v. Ford: Full Faith and Credit to Child 
Custody Decrees?, 73 Yale L.J. 134, 148 
(1963). 

"Jurisdiction" or "jurisdictional stan- 
dards" under this section refers to the 
requirements of section 3 (A.C.A. § 9-13- 
203) in the case of initial decrees and to 
the requirements of sections 3 (A.C.A. 
§ 9-13-203) and 14 (A.C.A. § 9-13-214) in 
the case of modification decrees. The sec- 
tion leaves open the possibility of discre- 
tionary recognition of custody decrees of 
other states beyond the enumerated situ- 
ations of mandatory acceptance. For the 
recognition of custody decrees of other 
nations, see section 23 (A.C.A. § 9-13- 
223). 

Recognition is accorded to a decree 
which is valid and binding under section 
12 (A.C.A. § 9-13-212). This means, for 
example, that a court in the state where 
the father resides will recognize and en- 
force a custody decree rendered in the 
home state where the child lives with the 
mother if the father was duly notified and 
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given enough time to appear in the pro- 
ceedings. Personal jurisdiction over the 
father is not required. See comment to 
section 12 (A.C.A. § 9-13-212). This is in 
accord with a common interpretation of 
the inconclusive decision in May v. Ander- 
son, 345 U.S. 528, 73 S. Ct. 840, 97 L. Ed. 
1221 (1953). See Restatement of the Law 
Second, Conflict of Laws, Proposed Offi- 
cial Draft, section 79 and Comment 
thereto, p. 298 (1967). Under this inter- 
pretation a state is permitted to recognize 
a custody decree of another state regard- 
less of lack of personal jurisdiction, as 
long as due process requirements of notice 
and opportunity to be heard have been 
met. See Justice Frankfurter's concurring 
opinion in May v. Anderson; and compare 
Clark, Domestic Relations 323-26 (1968), 
Goodrich, Conflict of Laws 274 (4th ed. by 
Scoles, 1964); Stumberg, Principles of 
Conflict of Laws 325 (3rd ed. 1963); and 
Comment, The Puzzle of Jurisdiction in 
Child Custody Actions, 38 U. Colo. L. Rev. 
541 (1966). The Act emphasizes the need 
for the personal appearance of the contes- 
tants rather than any technical require- 
ment for personal jurisdiction. 
The mandate of this section could cause 



problems if the prior decree is a punitive 
or disciplinary measure. See Ehrenzweig, 
Inter-state Recognition of Custody De- 
crees, 51 Mich. L. Rev. 345, 370 (1953). If, 
for example, a court grants custody to the 
mother and after 5 years of continuous life 
with the mother the child is awarded to 
the father by the same court for the sole 
reason that the mother who had moved to 
another state upon remarriage had not 
lived up to the visitation requirements of 
the decree, courts in other states may be 
reluctant to recognize the changed decree. 
See Berlin v. Berlin, 21 N.Y.2d 371, 235 
N.E.2d 109 (1967); and Stout v. Pate, 120 
Cal. App. 2d 699, 261 P.2d 788 (1953); 
Compare Moniz v. Moniz, 142 Cal. App. 2d 
527, 298 P.2d 710 (1956). Disciplinary 
decrees of this type can be avoided under 
this Act by enforcing the visitation provi- 
sions of the decree directly in another 
state. See section 15 (A.C.A. § 9-13-215). 
If the original plan for visitation does not 
fit the new conditions, a petition for mod- 
ification of the visiting arrangements 
would be filed in a court which has juris- 
diction, that is, in many cases the original 
court. See section 14 (A.C.A. § 9-13-214). 



Comment to Section 14 (A.C.A. § 9-13-214) 



Courts which render a custody decree 
normally retain continuing jurisdiction to 
modify the decree under local law. Courts 
in other states have in the past often 
assumed jurisdiction to modify the out-of- 
state decree themselves without regard to 
the preexisting jurisdiction of the other 
state. See People ex rel. Halvey v. Halvey, 
330 U.S. 610, 67 S. Ct. 903, 91 L. Ed. 1133 
(1947). In order to achieve greater stabil- 
ity of custody arrangements and avoid 
forum shopping, subsection (a) (A.C.A. 
§ 9-13-214(a)) declares that other states 
will defer to the continuing jurisdiction of 
the court of another state as long as that 
state has jurisdiction under the standards 
of this Act. In other words, all petitions for 
modification are to be addressed to the 
prior state if that state has sufficient con- 
tact with the case to satisfy section 3 
(A.C.A. § 9-13-203). The fact that the 
court had previously considered the case 
may be one factor favoring its continued 
jurisdiction. If, however, all the persons 
involved have moved away or the contact 
with the state has otherwise become 



slight, modification jurisdiction would 
shift elsewhere. Compare Ratner, Child 
Custody in a Federal System, 62 Mich. L. 
Rev. 795, 821-2 (1964). 

For example, if custody was awarded to 
the father in state 1 where he continued to 
live with the children for two years and 
thereafter his wife kept the children in 
state 2 for 61/2 months (31/2 months be- 
yond her visitation privileges) with or 
without permission of the husband, state 
1 has preferred jurisdiction to modify the 
decree despite the fact that state 2 has in 
the meantime become the "home state" of 
the child. If, however, the father also 
moved away from state 1, that state loses 
modification jurisdiction interstate, 
whether or not its jurisdiction continues 
under local law. See Clark, Domestic Re- 
lations 322-23 (1968). Also, if the father in 
the same case continued to live in state 1, 
but let his wife keep the children for 
several years without asserting his cus- 
tody rights and without visits of the chil- 
dren in state 1, modification jurisdiction of 
state 1 would cease. Compare Brengle v. 
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Hurst, 408 S.W.2d 418 (Ky. 1966). The 
situation would be different if the children 
had been abducted and their whereabouts 
could not be discovered by the legal custo- 
dian for several years. The abductor 
would be denied access to the court of 
another state under section 8(b) (A.C.A. 
§ 9-13-208(b)) and state 1 would have 
modification jurisdiction in any event un- 
der section 3(a)(4) (A.C.A. § 9-13- 
203(a)(4)). Compare Crocker v. Crocker, 
122 Colo. 49, 219 P.2d 311 (1950). 

The prior court has jurisdiction to mod- 
ify under this section even though its 
original assumption of jurisdiction did not 
meet the standards of this Act, as long as 
it would have jurisdiction now, that is, at 
the time of the petition for modification. 

If the state of the prior decree declines 
to assume jurisdiction to modify the de- 
cree, another state with jurisdiction under 
section 3 (A.C.A. § 9-13-203) can proceed 
with the case. That is not so if the prior 
court dismissed the petition on its merits. 

Respect for the continuing jurisdiction 
of another state under this section will 
serve the purposes of this Act only if the 
prior court will assume a corresponding 
obligation to make no changes in the ex- 
isting custody arrangement which are not 
required for the good of the child. If the 
court overturns its own decree in order to 
discipline a mother or father, with whom 
the child had lived for years, for failure to 



comply with an order of the court, the 
objective of greater stability of custody 
decrees is not achieved. See Comment to 
section 13 (A.C.A. § 9-13-213) last para- 
graph, and cases there cited. See also 
Sharpe v. Sharpe, 77 111. App. 295, 222 
N.E.2d 340 (1966). Under section 15 
(A.C.A. § 9-13-215) of this Act an order of 
a court contained in a custody decree can 
be directly enforced in another state. 

Under subsection (b) (A.C.A. § 9-13- 
214(b)) transcripts of prior proceedings if 
received under section 22 (A.C.A. § 9-13- 
222) are to be considered by the modifying 
court. The purpose is to give the judge the 
opportunity to be as fully informed as 
possible before making a custody decision. 
"One court will seldom have so much of 
the story that another's inquiry is unim- 
portant" says Paulsen, Appointment of a 
Guardian in the Conflict of Laws, 45 Iowa 
L. Rev. 212, 226 (1960). See also 
Ehrenzweig, The Interstate Child and 
Uniform Legislation: A Plea for Extra- 
Litigous Proceedings, 64 Mich. L. Rev. 1, 
6-7 (1965); and Ratner, Legislative Reso- 
lution of the Interstate Custody Problem: 
A Reply to Professor Currie and a Pro- 
posed Uniform Act, 38 S. Cal. L. Rev. 183, 
202 (1965). How much consideration is 
"due" this transcript, whether or under 
what conditions it is received in evidence, 
are matters of local, internal law which 
are not affected by this interstate act. 



Comment to Section 15 (A.C.A. § 9-13-215) 



Out-of-state custody decrees which are 
required to be recognized are enforced by 
other states. See section 13 (A.C.A. § 9- 
13-213). Subsection (a) (A.C.A. § 9-13- 
215(a)) provides a simplified and speedy 
method of enforcement. It is derived from 
section 2 of the Uniform Enforcement of 
Foreign Judgments Act of 1964, 9A U.L.A. 
486 (1965). A certified copy of the decree is 
filed in the appropriate court, and the 
decree thereupon becomes in effect a de- 
cree of the state of filing and is enforceable 
by any method of enforcement available 
under the law of that state. 

The authority to enforce an out-of-state 
decree does not include the power to mod- 
ify it. If modification is desired, the peti- 
tion must be directed to the court which 
has jurisdiction to modify under section 14 
(A.C.A. § 9-13-214). This does not mean 
that the state of enforcement may not in 



an emergency stay enforcement if there is 
a danger of serious mistreatment of the 
child. See Ratner, Child Custody in a 
Federal System, 62 Mich. L. Rev. 795, 
832-33 (1964). 

The right to custody for periods of visi- 
tation and other provisions of a custody 
decree are enforceable in other states in 
the same manner as the primary right to 
custody. If visitation privileges provided 
in the decree have become impractical 
upon moving to another state, the remedy 
against automatic enforcement in another 
state is a petition in the proper court to 
modify visitation arrangements to fit the 
new conditions. 

Subsection (b) (A.C.A. § 9-13-215(b)) 
makes it clear that the financial burden of 
enforcement of a custody decree may be 
shifted to the wrongdoer. Compare 2 
Armstrong, California Family Law 328 
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(1966 Suppl.), and Crocker v. Crocker, 195 
F.2d 236 (1952). 



Comment to Section 16 (A.CA § 9-13-216) 



The purpose of this section is to gather 
all information concerning out-of-state 
custody cases which reaches a court in one 
designated place. The term "registry" is 
derived from section 35 of the Uniform 
Reciprocal Enforcement of Support Act of 
1958, 9C U.L.A. 61 (1967 Suppl.). Another 
term may be used if desired without af- 



fecting the uniformity of the Act. The 
information in the registry is usually in- 
complete since it contains only those doc- 
uments which have been specifically re- 
quested or which have otherwise found 
their way to the state. It is therefore 
necessary in most cases for the court to 
seek additional information elsewhere. 



Comment to Section 18 (A.CA § 9-13-218) 



Sections 18 (A.CA. § 9-13-218) to 22 
(A.C.A. § 9-13-222) are derived from sec- 
tions 3.01 and 3.02 of the Uniform Inter- 
state and International Procedure Act, 9B 
U.L.A. 305, 321, 326 (1966); from ideas 
underlying the Uniform Reciprocal En- 
forcement of Support Act; and from 
Ehrenzweig, The Interstate Child and 
Uniform Legislation: A Plea for 
Extralitigious Proceedings, 64 Mich. L. 
Rev. 1 (1965). They are designed to fill the 
partial vacuum which inevitably exists in 
cases involving an "interstate child" since 
part of the essential information about the 
child and his relationship to other persons 
is always in another state. Even though 
jurisdiction is assumed under sections 3 
(A.C.A § 9-13-203) and 7 (A.C.A. § 9-13- 
207) in the state where much (or most) of 
the pertinent facts are readily available, 



some important evidence will unavoidably 
be elsewhere. 

Section 18 (A.C.A. § 9-13-218) is de- 
rived from portions of section 3.01 of the 
Uniform Interstate and International Pro- 
cedure Act, 9B U.L.A. 305, 321. The first 
sentence relates to depositions, written 
interrogatories and other discovery de- 
vices which may be used by parties or 
representatives of the child. The proce- 
dural rules of the state where the device is 
used are applicable under this sentence. 
The second sentence empowers the court 
itself to initiate the gathering of out-of- 
state evidence which is often not supplied 
by the parties in order to give the court a 
complete picture of the child's situation, 
especially as it relates to a custody claim- 
ant who lives in another state. 



Comment to Section 19 (A.C.A. § 9-13-219) 



Section 19 (A.CA. § 9-13-219) relates 
to assistance sought by a court of the 
forum state from a court of another state. 
See comment to section 18 (A.C.A. § 9-13- 
218). Subsection (a) (A.CA. § 9-13- 
219(a)) covers any kind of evidentiary 
procedure available under the law of the 
assisting state which may aid the court in 
the requesting state, including custody* 
investigations (social studies) if autho- 
rized by the law of the other state. Under 



what conditions reports of social studies 
and other evidence collected under this 
subsection are admissible in the request- 
ing state, is a matter of internal state law 
not covered in this interstate statute. Sub- 
section (b) (A.C.A. § 9-13-219(b)) serves to 
bring parties and the child before the 
requesting court, backed up by the assist- 
ing court's contempt powers. See section 
11 (A.C.A. § 9-13-211). 
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Section 20 (A.C.A. § 9-13-220) is the 
counterpart of section 19 (A.C.A. § 9-13- 
219). It empowers local courts to give help 
to out-of-state courts in custody cases. See 
comments to sections 18 (A.C.A. § 9-13- 
218) and 19 (A.C.A. § 9-13-219). The ref- 
erences to social studies have been placed 
in brackets so that states without autho- 
rization to make social studies outside of 



juvenile court proceedings may omit them 
if they wish. Subsection (b) (A.C.A. § 9- 
13-220(b)) reaffirms the existing freedom 
of persons within the United States to 
give evidence for use in proceedings else- 
where. It is derived from section 3.02 (b) of 
the Interstate and International Proce- 
dure Act, 9B U.L.A. 327 (1966). 



Comment to Section 21 (A.C.A. § 9-13-221) 



See comments to sections 18 (A.C.A. 
§ 9-13-218) and 19 (A.C.A. § 9-13-219). 
Documents are to be preserved until the 
child is old enough that further custody 



disputes are unlikely. A lower figure than 
the ones suggested in the brackets may be 
inserted. 



Comment to Section 22 (A.C.A. § 9-13-222) 



This is the counterpart of section 21 § 9-13-219), 
(A.C.A. § 9-13-221). See comments to sec- 214(b)). 
tions 18 (A.C.A. § 9-13-218), 19 (A.C.A. 



and 14(b) (A.C.A. § 9-13- 



Comment to Section 23 (A.C.A. § 9-13-223) 



Not all the provisions of the Act lend 
themselves to direct application in inter- 
national custody disputes; but the basic 
policies of avoiding jurisdictional conflict 
and multiple litigation are as strong if not 
stronger when children are moved back 
and forth from one country to another by 
feuding relatives. Compare Application of 
Lang, 9 App. Div. 2d 401, 193 N.Y.S. 2d 
763 (1959) and Swindle v. Bradley, 240 
Ark. 903, 403 S.W. 2d 63 (1966). 

The first sentence makes the general 
policies of the Act applicable to interna- 
tional cases. This means that the sub- 
stance of section 1 (A.C.A. § 9-13-201) 
and the principles underlying provisions 
like sections 6 (A.C.A. § 9-13-206), 7 
(A.C.A. § 9-13-207), 8 (A.C.A. § 9-13- 
208), and 14(a) (A.C.A. § 9-13-214(a)), are 



to be followed when some of the persons 
involved are in a foreign country or a 
foreign custody proceeding is pending. 

The second sentence declares that cus- 
tody decrees rendered in other nations by 
appropriate authorities (which may be ju- 
dicial or administrative tribunals) are rec- 
ognized and enforced in this country. The 
only prerequisite is that reasonable notice 
and opportunity to be heard was given to 
the persons affected. It is also to be under- 
stood that the foreign tribunal had juris- 
diction under its own law rather than 
under section 3 (A.C.A. § 9-13-203) of this 
Act. Compare Restatement of the Law 
Second, Conflict of Laws, Proposed Offi- 
cial Draft, sections 10, 92, 98, and 109(2) 
(1967). Compare also Goodrich, Conflict of 
Laws 390-93 (4th ed., Scoles, 1964). 



Comment to Section 24 (A.C.A. § 9-13-224) 



Judicial time spent in determining 
which court has or should exercise juris- 
diction often prolongs the period of uncer- 
tainty and turmoil in a child's life more 
than is necessary. The need for speedy 



adjudication exists, of course, with respect 
to all aspects of child custody litigation. 
The priority requirement is limited to 
jurisdictional questions because an all en- 
compassing priority would be beyond the 
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scope of this Act. Since some states may section is placed in brackets and may be 
have or wish to adopt a statutory provi- omitted, 
sion or court rule of wider scope, this 



UNIFORM RECIPROCAL ENFORCEMENT 
OF SUPPORT ACT 

1968 REVISED ACT 
(§ 9-14-301 ET SEQ.) 



Publisher's Notes. This subchapter 
was repealed by Acts 1993, No. 468, § 8. 
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UNIFORM INTERSTATE FAMILY SUPPORT ACT 

(A.CA § 9-17-101 et seq.) 

Prefatory Note 

I. BACKGROUND INFORMATION 



Congressional legislation in 1975, 1984, 
and 1988 has had a major impact on state 
child support enforcement law, both sub- 
stantive and procedural. Not only did 
Congress mandate that states adopt child 
support guidelines, but it also required 
the states to establish child support en- 
forcement procedures such as wage with- 
holding, tax intercepts, and credit report- 
ing. In addition, federal law has begun to 
invade the area of substantive rules for 
child support; for example, the Bradley 
Amendment, adopted in 1986, prohibits 
retroactive reduction of a child support 
arrearage stemming from a court order. 

To respond to these new developments, 
in 1988 the Conference established a 
Drafting Committee to review the Uni- 
form Reciprocal Enforcement of Support 
Act (URESA) and its revised version 
(RURESA), and to adopt revisions to 
URESA or propose a free-standing act on 
the subject of child support enforcement. 
Some version of URESA or RURESA has 
been adopted in all states and therefore is 
familiar to people who work in this field. 
After reviewing the congressional legisla- 
tion of the 1980's and the Model Interstate 
Income Withholding Act drafted in 1986 
by the American Bar Association and the 
National Conference of State Legisla- 
tures, the Committee originally decided 
that the interstate aspects of child sup- 
port enforcement could be adequately ad- 
dressed through amendments to 
RURESA. 

At the Conference's Annual Meeting in 
the summer of 1989, the Drafting Com- 



mittee presented for first reading some 
limited initial changes to RURESA. Sub- 
sequently, after obtaining the views of 
numerous persons who are familiar with 
URESA, the Committee decided to revise 
the Act much more extensively, and pre- 
sented those changes for another first 
reading at the Conference's 1990 Annual 
Meeting. 

Following receipt of extensive com- 
ments at the 1990 Annual Meeting and 
from numerous groups and individuals, 
the Drafting Committee recommended, 
and the Executive Committee of the Con- 
ference decided, that final approval of the 
revised URESA should be delayed until 
the Conference's 1992 Annual Meeting 
because that timetable would coincide 
with the work of the U.S. Commission on 
Interstate Child Support. Throughout 
1991 and 1992, the Drafting Committee 
continued to work on the Act, in conjunc- 
tion with numerous knowledgeable Advi- 
sors and Observers, including five persons 
who also served as members of the U.S. 
Commission. 

The Drafting Committee and Executive 
Committee determined that the Act 
should have a new name — the Uniform 
Interstate Family Support Act (UIFSA) 
(§ 9-17-101 et seq.). This new Act (§ 9-17- 
101 et seq.) is intended to completely 
revise and replace URESA and RURESA. 

A description of the major changes pro- 
posed to be made in RURESA presented 
by UIFSA (§ 9-17-101 et seq.) follows be- 
low. 



II. PROPOSED CHANGES 



A. In General 

1. TERMINOLOGY. The Terminology 
of URESA and RURESA has been re- 
tained as much as possible to ease the 
transition to the new act (§ 9-17-101 et 
seq.), i.e., "responding" and "initiating" 
state. One notable change is the substitu- 



tion of the term "tribunal" for "court," in 
recognition of the fact that many states 
have created administrative agencies to 
establish, enforce, and modify child sup- 
port. 

2. REORGANIZATION. The Act (§ 9- 
17-101 et seq.) has been reorganized into a 
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more logical and understandable order 
than found in RURESA. The order in 
which civil and criminal proceedings are 
dealt with is reversed, which more accu- 
rately reflects the frequency and utility of 
those approaches. Within civil proceed- 
ings, separate articles have been created 
for provisions common to all types of ac- 
tions (Article (subchapter) 3); for the es- 
tablishment of support (Article (subchap- 
ter) 4); for the enforcement of a support 
order of another state without registra- 
tion (Article (subchapter) 5); for the en- 
forcement and modification of support or- 
ders after registration (Article 
(subchapter) 6); and for the determination 
of parentage (Article (subchapter) 7). In 
addition, new jurisdictional provisions 
(Article (subchapter) 2) establish uniform 
long-arm jurisdiction over nonresidents in 
order to facilitate one-state proceedings 
whenever possible. 

3. RECIPROCITY NOT REQUIRED. 
Reciprocity of laws between states is no 
longer required because at present all 
states have quite similar laws, and the 
enacting state should enforce a support 
obligation irrespective of another state's 
law. Nonetheless, consistent with past 
practice, URESA, RURESA and all sub- 
stantially similar state laws are deemed 
equivalent to UIFSA (§ 9-17-101 et seq.) 
for purposes of interstate actions (Section 
101(7), (16) (§ 9-17-101(7) and (16)). This 
means that any of these acts can be used if 
different states have different versions in 
effect, which should help ease the transi- 
tion to the new Act (§ 9-17-101 et seq.). 

4. LONG-ARM JURISDICTION. The 
Act (§ 9-17-101 et seq.) contains a broad 
provision for asserting long-arm jurisdic- 
tion to give the tribunals in the home state 
of the supported family the maximum 
possible opportunity to secure personal 
jurisdiction over an absent respondent 
(Section 201) (§ 9-17-201), thereby con- 
verting what otherwise would be a two- 
state proceeding into a one-state lawsuit. 
Where jurisdiction over a nonresident is 
obtained, the tribunal may obtain evi- 
dence, provide for discovery, and elicit 
testimony through use of the "information 
route" sections of the Act (Sections 202, 
316 and 318) (§§ 9-17-202, 9-17-316, and 
9-17- 318). 

B. Establishing a Support Order 

1. FAMILY SUPPORT. The revision 



makes clear that the Act (§ 9-17-101 et 
seq.) may be used only for proceedings 
involving the support of a child or spouse 
of the support obligor, and not to enforce 
other duties such as support of a parent 
(Sections 101(2), (18)) (§ 9-17-101(2) and 
(18)). Under URESA, child support and 
spousal support are treated identically. 
However, under UIFSA (§ 9-17-101 et 
seq.) spousal support is modifiable in the 
interstate context only after such a re- 
quest is forwarded to the original issuing 
state from another state (Sections 205 and 
206) (§§ 9-17-205 and 9-17-206). 

2. LOCAL LAW. URESA provides a 
somewhat complex choice of law for estab- 
lishment of duties of support, i.e., the law 
of the state where the obligor was present 
for the period during which support is 
sought. Otherwise that Act generally re- 
fers to the law of the forum. The new Act 
(§ 9-17-101 et seq.) provides that the pro- 
cedures and law of the forum apply, with 
some significant additions or exceptions: 

(a) Certain procedures are pre- 
scribed for interstate cases even if they 
are not consistent with local law, e.g. , the 
contents of interstate petitions (Sections 
311 and 602) (§§ 9-17-311 and 9-17-602) ; 
the nondisclosure of certain sensitive in- 
formation (Section 312) (§ 9-17-312); au- 
thority to award fees and costs including 
attorneys fees (Section 313) (§ 9-17-313); 
elimination of certain testimonial immu- 
nities (Section 314) (§ 9-17-314); and lim- 
its on the assertion of nonparentage as a 
defense to support enforcement (Section 
315) (§ 9-17-315). 

(b) Visitation issues cannot be raised 
in child support proceedings (Section 
305(d)) (§ 9-17-305(d)). 

(c) Special rules for the interstate 
transmission of evidence and discovery 
are added to help place the maximum 
amount of information before the deciding 
tribunal. These procedures are available 
even in one-state cases in which the tribu- 
nal asserts long-arm jurisdiction over a 
nonresident (Sections 202, 316, and 318) 
(§§ 9-17-202, 9-17-316, and 9-17-318). 

(d) The choice of law for the interpre- 
tation of registered orders is that of the 
state issuing the underlying support or- 
der. If there are different statutes of limi- 
tation for enforcement, however, the 
longer one applies (Section 604) (§ 9-17- 
604). 

3. ONE-ORDER SYSTEM. Under the 
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present URESA, the majority of support 
proceedings are de novo. Even when an 
existing order of one state is "registered" 
in a second state, the registering state 
often asserts the right to modify the reg- 
istered order. This means that more than 
one valid support order can be in effect in 
more than one state. Under UIFSA (§ 9- 
17-101 et seq.), the principle of continu- 
ing, exclusive jurisdiction is introduced 
into the Act (§ 9-17-101 et seq.) for the 
first time; this aims, so far as possible, to 
allow only one support order to be effec- 
tive at any one time. This principle is 
carried out in Sections 204 (rules for re- 
solving actions pending in two or more 
states); 205 and 206 (rules for determin- 
ing which tribunal has continuing, exclu- 
sive jurisdiction over an order); 207 (rec- 
onciliation with orders issued before the 
effective date of the Act (§ 9-17-101 et 
seq.)); and 208 (multiple orders for two or 
more families supported by the same ob- 
ligor) (§§ 9-17-204, 9-17-205, 9-17-206, 
9-17-207, and 9-17-208). 

4. EFFICIENCY. A number of improve- 
ments are made to the former Act to 
streamline interstate proceedings: 

(a) Proceedings may be initiated by 
or referred to administrative agencies 
rather than to courts in those states that 
use those agencies to establish support 
orders (Section 101(22)) (§ 9-17-101(22)). 

(b) Initiation of an interstate case in 
the initiating state is expressly made min- 
isterial rather than a matter of court 
adjudication or review. Further, a party in 
the initiating state may file an action 
directly in the responding state (Section 
301(c)) (§ 9-17-301(c)). 

(c) Forms which are federally man- 
dated for use in certain interstate cases 
must be used in all interstate cases for 
transmission of information from the ini- 
tiating to the responding state (Section 
311(b)) (§ 9-17-311(b)), and the informa- 
tion in those forms is declared to be ad- 
missible evidence (Section 316(b)) (§ 9- 
17-316(b)). 

(d) Authority is provided for the 
transmission of information and docu- 
ments through electronic and other mod- 
ern means of communication (Section 
316(e)) (§ 9-17-316(e)). 

(e) A tribunal may permit an out-of- 
state party or witness to be deposed or to 
testify by telephone conference (Section 
316(f)) (§ 9-17-316(f)). 



(f) Tribunals are required to cooper- 
ate in the discovery process for use in a 
tribunal in another state (Section 318) 
(§ 9-17-318). 

(g) A tribunal and a support enforce- 
ment agency providing services to a sup- 
ported family must keep the parties in- 
formed about all important developments 
in a case (Sections 305 and 307) (§§ 9-17- 
305 and 9-17-307). 

(h) A registered support order is con- 
firmed and immediately enforceable un- 
less the respondent files a written objec- 
tion within 20 days after service and 
sustains that objection (Section 603 and 
607) (§§ 9-17-603 and 9-17-607). 

5. PRIVATE ATTORNEYS. In support 
actions the Act (§ 9-17-101 et seq.) explic- 
itly authorizes parties to retain private 
legal counsel (Section 309) (§ 9-17-309), 
as well as to use the services of state 
support enforcement agency (Section 
307(a)) (§ 9-17-307(a)). It (§ 9-17-101 et 
seq.) expressly takes no position on 
whether the support enforcement agency 
assisting a supported family establishes 
an attorney-client relationship with the 
applicant (Section 307(c)) (§ 9-17-307(c)). 

6. INTERSTATE PARENTAGE. UIFSA 
(§ 9-17-101 et seq.) clearly authorizes es- 
tablishment of parentage in an interstate 
proceeding, even if not coupled with a 
proceeding to establish support (Section 
701) (§ 9-17-701). 

C. Enforcing a Support Order 

1. DIRECT ENFORCEMENT. The Act 
(§ 9-17-101 et seq.) provides two direct 
enforcement procedures that do not re- 
quire assistance from a tribunal. First, 
the support order may be mailed directly 
to an obligor's employer in another state 
(Section 501) (§ 9-17-501), which triggers 
wage withholding by that employer with- 
out the necessity of a hearing unless the 
employee objects. Second, the Act (§ 9-17- 
101 et seq.) provides for direct administra- 
tive enforcement by the support enforce- 
ment agency of the obligor's state (Section 
502) (§ 9-17-502). 

2. REGISTRATION. The registration 
process of the Act (§ 9-17-101 et seq.) is 
modeled after that procedure originated 
in RURESA, but is far more comprehen- 
sive. All judicial enforcement activity 
must begin with the registration of the 
existing support order in the responding 
state (Sections 601-604) (§§ 9-17-601 — 
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9-17-604). However, the registered order 
continues to be the order of the issuing 
state, and the role of the responding state 
is limited to enforcing that order except in 
the very limited circumstances where 
modification is permitted (Sections 605- 
608)(§§ 9-17-605 — 9-17-608). 

D. Modifying a Support Order 

1. REGISTRATION. A party (whether 
obligor or obligee) seeking to modify an 
existing child support order is directed to 
follow the identical procedure for registra- 
tion as when enforcement is sought. Any 
combination sequence is allowable, e.q., 
registration for enforcement and later 
modification, or, contemporaneous modifi- 
cation and enforcement. 

2. MODIFICATION LIMITED. Under 
RURESA most courts have held that a 
responding state can modify a support 
order for which enforcement has been 
sought. Except under narrowly defined 
fact circumstances, under the new Act 
(§ 9-17-101 et seq.) the only tribunal that 
can modify a support order is the one 



having continuing, exclusive jurisdiction 
over the order. If the parties no longer 
reside in the issuing state, a tribunal with 
personal jurisdiction over both parties or 
with power given by agreement of the 
parties, has jurisdiction to modify (Sec- 
tions 205, 206, 603(c), 609-612) (§§ 9-17- 
205, 9-17-206, 9-17-603(c), and 9-17-609 
— 9-17- 612). 

E. Parentage 

It is not entirely clear whether 
RURESA provides for an interstate deter- 
mination of parentage without also seek- 
ing establishment of support. UIFSA (§ 9- 
17-101 et seq.) clearly states that 
interstate determination of parentage is 
authorized. It may be accomplished with- 
out an accompanying establishment of 
support, or in a contemporaneous manner 
to both determine parentage and estab- 
lish support. The Act (§ 9-17-101 et seq.) 
provides no substantive or procedural al- 
terations to the existing law of the forum 
with regard to determination of parent- 
age. 



Comment to Section 101 (A.C.A. § 9-17-101) 



Several additional terms are defined in 
this section (§ 9-17-101) as compared to 
the parallel RURESA § 2, which has four- 
teen entries. Many crucial definitions con- 
tinue to be left to local law. For example, 
the definitions of "child" and "child sup- 
port order" provided by Subsections (1) 
and (2) (§ 9-17-101(1) and (2)) refer to 
"the age of majority" without further elab- 
oration. The exact age at which a child 
becomes an adult for different purposes is 
a matter for the law of each state, as is the 
age at which a parent's duty to furnish 
child support terminates. Similarly, a 
wide variety of other terms of art are 
implicitly left to state law. For example, 
Subsection (21) (§ 9-17-101(21)) refers in- 
ter alia to "health care, arrearages, or 
reimbursement ... ."All of these terms are 
subject to individualized definitions on a 
state-by-state basis. 

Subsection (3) (§ 9-17-101(3)) defines 
"duty of support" to mean the legal obliga- 
tion to provide support before it has been 
reduced to judgment. It is broadly defined 
to include both prospective and retrospec- 
tive obligations, to the extent they are 
imposed by the relevant state law. 

In order to resolve certain conflicts in 



the exercise of jurisdiction, for limited 
purposes Subsection (4) (§ 9-17-101(4)) 
borrows the concept of the "home state" of 
a child from the Uniform Child Custody 
Jurisdiction Act (§ 9-13-201 et seq.), ver- 
sions of which have been adopted in all 50 
states, and from the federal Parental Kid- 
napping Prevention Act, 42 U.S.C. 
§ 1738A. 

Subsection (6) (§ 9-17-101(6)) is written 
broadly so that states that direct income 
withholding by an obligor's employer 
based on "other legal process," as distin- 
guished from an order of a tribunal, may 
have that "legal process" recognized as an 
"income withholding order." Federal law 
requires that each state provide for in- 
come withholding "without the necessity 
of any application therefor ... or for any 
further action ... by the court or other 
entity which issued such order." 42 U.S.C. 
666(b) (2). States have complied with this 
directive in a variety of ways. For exam- 
ple, New York provides a method for ob- 
taining income withholding of court-or- 
dered support by authorizing an attorney, 
clerk of court, sheriff or agent of the child 
support enforcement agency to serve upon 
the defaulting obligor's employer an "in- 



330 



UNIFORM INTERSTATE FAMILY SUPPORT ACT 



come execution for support enforcement." 
New York McKinney's C.P.L.R. 5241. This 
"other legal process" reportedly is the 
standard method for obtaining income 
withholding in that state, while the stat- 
utory provision for an income withholding 
order, C.P.L.R. 5242, is rarely used by 
either the courts or the litigants. 

Subsections (7) and (8) (§ 9-17-101(7) 
and (8)) define "initiating state" and "ini- 
tiating tribunal" similarly to RURESA 
§ 2(d). It is important to note, however, 
that this Act (§ 9-17-101 et seq.) permits 
the direct filing of an interstate action in 
the responding state without an initial 
filing in an initiating tribunal. Thus, a 
petitioner in one state could seek to estab- 
lish a support order in a second state by 
either filing in the second state's tribunal 
or seeking the assistance of the support 
enforcement agency in the second state. 

The term "obligee" in Subsection (12) 
(§ 9-17-101(12)) is defined in a broad 
manner similar to RURESA § 2(f), which 
is consistent with common usage. In in- 
stances of spousal support, the person 
owed the duty of support and the person 
receiving the payments are almost always 
the same. Use of the term is more compli- 
cated in the context of a-child support 
order. The child is the person to whom the 
duty of support is owed and therefore can 
be viewed as the ultimate obligee. How- 
ever, "obligee" usually refers to the indi- 
vidual receiving the payments. While this 
is most commonly the custodial parent or 
other legal custodian, the "obligee" may be 
a support enforcement agency which has 
been assigned the right to receive support 
payments in order to recoup AFDC (Aid to 
Families with Dependent Children, 42 
U.S.C. § 601 et seq.). Even in the absence 
of such an assignment, a state may have 
an independent statutory claim for reim- 
bursement for general assistance pro- 
vided to a spouse, a former spouse, or a 
child of an obligor. The Act (§ 9-17-101 et 
seq.) also uses "obligee" to identify an 
individual who is asserting a claim for 
support, not just for a person whose right 
to support is unquestioned, presumed, or 
has been established in a legal action. 
Subsection (13) (§ 9-17-101(13)) provides 
the correlative definition of an "obligor," 
which includes an individual who is al- 
leged to owe a duty of support as well as a 
person whose obligation has previously 
been determined. 



Note that the definitions of "responding 
state" and "responding tribunal" in Sub- 
sections (16) and (17) (§ 9-17-101(16) and 
(17)) accommodate the direct filing of a 
petition under this Act (§ 9-17-101 et seq.) 
without the intervention of an initiating 
tribunal. Both definitions acknowledge 
the possibility that there might be a re- 
sponding state or tribunal in a situation 
where there is no initiating state or tribu- 
nal. 

Subsection (19) (§ 9-17-101(19)) with- 
draws the requirement of reciprocity de- 
manded by RURESA and URESA. A state 
need not enact UIFSA (§ 9-17-101 et seq.) 
in order for support orders issued by its 
tribunal to be enforced by other states. 
Public policy favoring such enforcement is 
sufficiently strong to warrant waiving any 
quid pro quo among the states. This policy 
extends to foreign jurisdictions, as well, 
which is intended to facilitate establish- 
ment and enforcement of orders from 
those jurisdictions. Specifically, if a sup- 
port order from a Canadian province or 
Mexican state conforms to the principles 
of UIFSA (§ 9-17-101 et seq.), that order 
should be honored when it crosses the 
border in a spirit of comity. 

Subsection (21) (§ 9-17-101(20)), "Sup- 
port Enforcement Agency," includes the 
state IV-D agency (Part IV-D, Social Secu- 
rity Act, 42 U.S.C. § 651 et seq.), and 
other state or local governmental entities 
charged with establishing or enforcing 
support. 

Subsection (22) (§ 9-17-101(22)) intro- 
duces a completely new term, "tribunal," 
which replaces the term "court" used in 
RURESA. With the advent of the federal 
IV-D program, a number of states have 
delegated various aspects of child support 
establishment and enforcement to quasi- 
judicial bodies and administrative agen- 
cies. UIFSA (§ 9-17-101 et seq.) adopts 
the term "tribunal" to account for the 
breadth of state variations in dealing with 
support orders. 

Throughout the Act (§ 9-17-101 et seq.) 
the term refers to a tribunal of the enact- 
ing state unless expressly noted other- 
wise. To avoid confusion, however, when 
actions of tribunals of the enacting state 
and another state are contrasted in the 
same section or subsection, the phrases 
"tribunal of this State" and "tribunal of 
another state" are used for the sake of 
clarity. 
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Comment to Section 102 (A.C.A. § 9-17-102) 



The enacting state must identify the 
courts, administrative agencies, or the 
combination of those entities, which con- 
stitute the tribunal authorized to deal 
with family support. In a particular state 
there may be several different such enti- 



ties authorized to determine family sup- 
port matters. It should be emphasized 
that this provision (§ 9-17-102) is not de- 
signed to address questions of venue, 
which are left to otherwise applicable 
state law. 



Comment to Section 103 (A.C.A. § 9-17-103) 



The existence of procedures for inter- 
state establishment, enforcement, or mod- 
ification of support or a determination of 
parentage in this Act (§ 9-17-101 et seq.) 
does not preclude the application of gen- 
eral state law. For example, a petitioner 



may decide to file an action direUly in the 
sate of residence of the respondent under 
the generally applicable support law, 
thereby submitting to the personal juris- 
diction of that forum, and forego reliance 
on the Act (§ 9-17-101 et seq.). 



Comment to Section 201 (A.C.A. § 9-17-201) 



Part A of Article (subchapter) 2 asserts 
what is commonly described as long-arm 
jurisdiction over a nonresident respon- 
dent for purposes of establishing a sup- 
port order or determining parentage. In- 
clusion of this long-arm provision in this 
interstate Act (§ 9-17-101 et seq.) is justi- 
fied because even though the law of only 
the forum state is applicable, residents of 
two separate states are involved in the 
litigation and subject to the personal ju- 
risdiction of the forum. The intent is to 
insure that every enacting state has a 
long-arm statute as broad as constitution- 
ally permitted. In situations where the 
long-arm statute can be satisfied, the pe- 
titioner (either the obligor or the obligee) 
has two options under the Act (§ 9-17-101 
et seq.): (1) utilize the long-arm statute to 
obtain personal jurisdiction over the re- 
spondent; or (2) initiate a two-state action 
under the succeeding provisions of UIFSA 
(§ 9-17-101 et seq.) seeking to establish a 
support order in the respondent's state of 
residence. 

Although not expressly stated, the long- 
arm statute provided by this section (§ 9- 
17-201) may be applied to spousal support 
as well as to child support. However, al- 
most all of the specific provisions relate to 
child support orders or determinations of 
parentage. Only Subsections (1), (2) and 
(8) (§ 9-17-201(1), (2), and (8)) are appli- 
cable to an action for spousal support 
asserting long-arm jurisdiction over a 
nonresident. The first two subsections 
(§ 9-17-201(1) and (2)) are wholly noncon- 



troversial insofar as an assertion of per- 
sonal jurisdiction is concerned. This ac- 
cords with the fact that very few states 
have chosen to enact specific domestic 
relations long-arm statutes and that the 
focus of UIFSA (§ 9-17-101 et seq.) is 
primarily on child support. Moreover, as- 
sertion of personal jurisdiction under Sub- 
sections (1), (2), or (8) (§ 9-17-201(1), (2), 
or (8)) will doubtless yield jurisdiction 
over all matters to be decided between the 
spouses, including division of property on 
divorce. Thus, the most obvious basis for 
asserting long-arm jurisdiction over spou- 
sal support, i.e., "last matrimonial domi- 
cile," is not included in Section 201 (§ 9- 
17-201) to avoid the potential problem of 
another instance of bifurcated jurisdic- 
tion. That is, a situation in which a tribu- 
nal could order a nonresident to pay spou- 
sal support, while not being authorized to 
personally bind that nonresident to a di- 
vision of property on divorce. 

Under RURESA, multiple support or- 
ders affecting the same parties are com- 
monplace. UIFSA (§ 9-17-101 et seq.) cre- 
ates a structure designed to provide for 
only one support order at a time. This one 
order regime is facilitated and combined 
with a broad assertion of personal juris- 
diction under this long-arm provision 
(§ 9-17-201). The frequency of a two-state 
procedure involving the participation of 
tribunals in both states should be sub- 
stantially reduced by the introduction of 
this long-arm statute (§ 9-17-201). 

Subsection (1) (§ 9-17-201(1)) codifies 
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the holding of Burnham v. Superior Court, 
495 U.S. 604 (1990), which reaffirms the 
constitutional validity of asserting per- 
sonal jurisdiction based on personal ser- 
vice within a state. Subsection (2) (§ 9-17- 
201(2)) expresses the principle that a 
nonresident party concedes personal ju- 
risdiction by seeking affirmative relief or 
by submitting to the jurisdiction by an- 
swering or entering an appearance. How- 
ever, the power to assert jurisdiction over 
support issues under the Act (§ 9-17-101 
et seq.) does not extend the tribunal's 
jurisdiction to other matters. Subsections 
(1) through (8) (§ 9-17-201(1) — (8)) are 
derived from a variety of sources, includ- 
ing the Uniform Parentage Act § 8, Texas 
Family Code § 11.051 (Vernon Supp. 
1992), and New York Family Court Act 



§ 154. Subsection (7) (§ 9-17-201(7)) is 
bracketed because not all states maintain 
putative father registries. The factual sit- 
uations catalogues in these subsections 
are appropriate and constitutionally ac- 
ceptable grounds upon which to exercise 
personal jurisdiction over an individual. 

Subsection (8) (§ 9-17-201(8)) tracks 
the broad, catch-all provisions found in 
many state statutes, including California, 
Civ. P. Code § 410.10 (1973); New York, 
supra; and Texas, supra. It should be 
noted, however, that this provision (§ 9- 
17-201(8)), standing alone, was found to 
be inadequate to sustain a child support 
order under the facts presented in Kulko 
v. Superior Court of California for San 
Francisco, 436 U.S. 84 (1978). 



Comment to Section 202 (A.C.A. § 9-17-202) 



Assertion of long-arm jurisdiction over a 
nonresident essentially results in a one- 
state proceeding, notwithstanding the fact 
that the parties reside in different states. 
With two exceptions, the provisions of 
UIFSA (§ 9-17-101 et seq.) are not appli- 
cable in these proceedings. The first ex- 
ception allows the tribunal to apply the 
special rules of evidence and procedure of 
Section 316 (§ 9-17-316) in order to facil- 
itate decision-making when one party re- 
sides in another state, even though that 
party is subject to the personal jurisdic- 
tion of the tribunal. In other words, the 
one-state case may utilize two-state pro- 
cedures in the interests of economy, effi- 
ciency, and fair play. The same consider- 



ations account for the second exception; 
the two-state discovery procedures of Sec- 
tion 318 (§ 9-17-318) are made applicable 
to a one-state proceeding when a foreign 
tribunal can assist in that process. In all 
other situations, the substantive and pro- 
cedural law of the state applies. However, 
to facilitate interstate exchange of infor- 
mation and to enable the nonresident to 
participate as fully as possible in the pro- 
ceedings without the necessity of person- 
ally appearing in the forum state, this 
section expressly incorporates the special 
UIFSA (§ 9-17-101 et seq.) rules on evi- 
dence and assistance with discovery pro- 
cedures to long-arm cases. 



Comment to Section 203 (A.C.A. § 9-17-203) 



Part B of Article (subchapter) 2 (§§ 9- 
17-203 — 9-17-206) tracks the traditional 
RURESA action, involving residents of 
separate states. In this situation, the ini- 
tiating state does not assert personal ju- 
risdiction over the nonresident, but in- 
stead forwards the case to another, 
responding state, which is to assert per- 
sonal jurisdiction over its resident. 

This section (§ 9-17-203) identifies the 



roles a tribunal of the forum may serve; as 
appropriate, it may act as either an initi- 
ating or a responding tribunal under 
UIFSA (§ 9-17-101 et seq.). Note that a 
tribunal can serve as a responding tribu- 
nal when there is no initiating tribunal in 
another state. This is to accommodate the 
direct filing of an action in a responding 
tribunal by a nonresident. 



Comment to Section 204 (A.C.A. § 9-17-204) 

This section is similar to Section 6 of the (§ 9-13-206). Under the one-order system 
Uniform Child Custody Jurisdiction Act established by UIFSA (§ 9-17-101 et seq.), 
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it is necessary to provide a new procedure 
in order to eliminate the multiple orders 
so common under RURESA and URESA. 
This requires cooperation between, and 
deference by, sister-state tribunals in or- 
der to avoid issuance of competing support 
orders. To this end, tribunals are expected 
to take an active part in seeking out 
information about support proceedings in 
other states concerning the same child. 
Depending on the circumstances, one or 
the other of two tribunals considering the 
same support obligation should decide to 
defer to the other. In this regard, UIFSA 
(§ 9-17-101 et seq.) makes a significant 
departure from the approach adopted by 



the UCCJA (§ 9-13-201 et seq.), which 
chooses "first filing" as the method for 
resolving competing jurisdictional dis- 
putes. In the analogous situation, the fed- 
eral Parental Kidnapping Prevention Act 
chooses the home state of the child to 
establish priority. Given the preemptive 
nature of the PKPA and the likelihood 
that custody and support are both in- 
volved in most cases, UIFSA (§ 9-17-101 
et seq.) opts for the federal method of 
resolving disputes between competing ju- 
risdictional assertions by establishing a 
priority for the tribunal in the child's 
home state. If there is no home state, "first 
filing" controls. 



Comment to Section 205 (A.C.A. § 9-17-205) 



This section (§ 9-17-205) is perhaps the 
most crucial provision in UIFSA (§ 9-17- 
101 et seq.). It (§ 9-17-205) establishes 
the principle that the issuing tribunal 
retains continuing, exclusive jurisdiction 
over the support order except in very 
narrowly defined circumstances. If all par- 
ties and the child reside elsewhere, the 
issuing state loses its continuing, exclu- 
sive jurisdiction — which in practical 
terms means the issuing tribunal loses its 
authority to modify its order. The issuing 
state no longer has a nexus with the 
parties or child and, furthermore, the is- 
suing tribunal has no current information 
about the circumstances of anyone in- 
volved. Note, however, that the one-order 
of the issuing tribunal remains valid and 
enforceable. That order is in effect not 
only in the issuing state and those states 
in which the order has been registered, 
but also may be enforced in additional 
states in which the one-order is registered 
for enforcement after the issuing state 
loses its power to modify the original or- 
der, see Sections 601-604 (§§ 9-17-601 — 
9-17-604) (Registration and Enforcement 
of Support Order), infra. The one-order 
remains in effect until it is properly mod- 
ified in accordance with the narrow terms 
of the Act (§ 9-17-101 et seq.), see Sec- 
tions 609-612 (§§ 9-17-609 — 9-17-612) 
(Registration and Modification of Child 
Support Order), infra. 

Child support orders may be modified 
under certain, specific conditions: (1) on 
the agreement of both parties; or, (2) if all 
the relevant persons, that is, the obligor, 



the individual obligee, and the child, have 
permanently left the issuing state. Note 
that while Subsection (b)(2) (§ 9-17- 
205(b)(2)) identifies the method for the 
release of continuing, exclusive jurisdic- 
tion by the issuing tribunal, it (§ 9-17- 
205(b)(2)) does not confer jurisdiction to 
modify on another tribunal. Modification 
requires that a tribunal have personal 
jurisdiction over both parties, as provided 
in Article (subchapter) 6, Part C (§§ 9-17- 
609 — 9-17-612). It should also be noted 
that nothing in this section (§ 9-17-205) is 
intended to deprive a court which has lost 
continuing, exclusive jurisdiction of the 
power to enforce arrearages which have 
accrued during the existence of a valid 
order. 

With regard to spousal support, the 
issuing tribunal retains continuing, exclu- 
sive jurisdiction over an order of spousal 
support throughout the entire existence of 
the support obligation. The prohibition 
against a modification of an existing spou- 
sal support order of another state imposed 
by Sections 205 and 206 (§§ 9-17-205 and 
9-17-206) marks a radical departure from 
RURESA, which treats spousal and child 
support orders identically. Under UIFSA 
(§ 9-17-101 et seq.), modification of spou- 
sal support is permitted in the interstate 
context only if an action is initiated out- 
side of, and modified by the original issu- 
ing state. While UIFSA (§ 9-17-101 et 
seq.) revises RURESA in this regard, in 
fact this will have a minimal effect on 
actual practice. Interstate modification of 
spousal support has been relatively rare 
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under RURESA. Moreover, the prohibi- 
tion of modification of spousal support is 
consistent with the basic principle that a 
tribunal should apply local law if at all 
possible to insure efficient handling of 
cases and to minimize choice of law prob- 
lems. Avoiding conflict of law problems is 
almost impossible if spousal support or- 
ders are subject to modification in a sec- 
ond state. For example, there is wide 
variation among state laws on the effect 
on a spousal support order following the 
obligee's remarriage or nonmarital cohab- 
itation with another person. 
The distinction between spousal and 



child support is further justified because 
the standards for modification of child 
support and spousal support are so differ- 
ent. In most jurisdictions a dramatic im- 
provement in the obligor's economic cir- 
cumstances will have little or no relevance 
in an action seeking an upward modifica- 
tion of spousal support, while a similar 
change in an obligor's situation typically 
is a primary basis for an increase in child 
support. This disparity is founded on a 
policy choice that post-divorce success 
should benefit the obligor's child, but not 
an ex-spouse. 



Comment to Section 206 (A.C.A. § 9-17-206) 



This section (§ 9-17-206) is the correla- 
tive of the continuing, exclusive jurisdic- 
tion asserted in the preceding section 
(§ 9-17-205). In Subsection (a) (§ 9-17- 
206(a)) the enacting state recognizes the 
continuing, exclusive jurisdiction of other 
tribunals over support orders and autho- 
rizes the initiation of requests for modifi- 
cation to the issuing state. 

Subsection (b) (§ 9-17-206(b)) confirms 



the power to modify a child support order 
of the issuing state, provided it retains a 
sufficient nexus with its order. UIFSA 
(§ 9-17-101 et seq.) defines that nexus as 
any situation in which the child or at least 
one of the parties continues to reside in 
the issuing state. 

Subsection (c) (§ 9-17-206(c)) directs 
tribunals of the enacting state to adhere 
to the one-order-at-a-time system. 



Comment to Section 207 (A.C.A. § 9-17-207) 



This section (§ 9-17-207) establishes a 
priority scheme for recognition and en- 
forcement of existing multiple orders re- 
garding the same obligor, obligee or 
obligees, and the same child. Even assum- 
ing universal enactment of UIFSA (§ 9- 
17-101 et seq.), many years will pass be- 
fore its one-order system will be 
completely in place. Part C (§§ 9-17-207 
— 9-17-209) is designed to span the gulf 
between the one-order system and the 
multiple order system in place under 
RURESA. If only one order has been is- 
sued, it is to be treated as if it had been 
issued under UIFSA (§ 9-17-101 et seq.) if 
it was issued under a statute which is 
consistent with the principles of UIFSA 
(§ 9-17-101 et seq.). But, multiple orders 
issued under RURESA number in the tens 
of thousands; it can be reasonably antici- 
pated that those orders, covering the same 



parties and child, will continue in effect 
far into the future. 

Assuming multiple orders exist, none of 
which can be distinguished as being in 
conflict with the principles of UIFSA (§ 9- 
17-101 et seq.), an order issued by a tri- 
bunal of the child's home state is given the 
higher priority. If more than one of these 
orders exists, priority is given to the order 
most recently issued. If none of the prior- 
ities apply, the forum tribunal is directed 
to issue a new order. Note, however, that 
multiple orders issued by different states 
may be entitled to full faith and credit. 
While this section (§ 9-17-207) cannot 
and does not attempt to interfere with 
that constitutional directive with regard 
to accrued arrearages, it (§ 9-17-207) may 
and does establish a system for prospec- 
tive enforcement of competing orders. 



Comment to Section 208 (A.C.A. § 9-17-208) 



Multiple orders may involve two or 
more families of the same obligor. Al- 



though all such orders are entitled to 
future enforcement, practical difficulties 
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are often presented. For example, full en- 
forcement of all orders may exceed the 
maximum allowed for income withhold- 
ing, i.e., the federal statute, 42 U.S.C. 
666(b) (1), requires that states cap the 
maximum to be withheld in accordance 
with the federal consumer credit code lim- 
itations on wage garnishment, 15 U.S.C. 
1673(b). In order to allocate resources 



between competing families, the Act (§ 9- 
17-101 et seq.) refers to state law. The 
basic principle is that one or more foreign 
orders for the support of the obligor's 
families are of equal dignity and should be 
treated as if all of the multiple orders had 
been issued by a tribunal of the forum 
state. 



Comment to Section 209 (A.C.A. § 9-17-209) 



This section (§ 9-17-209) is derived 
from RURESA § 31 (Application of Pay- 
ments). Because of the multiple orders 
possible under RURESA, that section was 
primarily concerned with insuring that 
payments made on one order were cred- 
ited towards the amounts due on other 
orders. For example, full payment of $300 
on an order of State C earned pro tanto 
discharge of that amount on a $200 order 
of State A and a $400 order of State B. 



Under the one-order system of UIFSA 
(§ 9-17-101 et seq.), the obligor will be 
ordered to pay only one sum-certain 
amount; the issuing tribunal should con- 
trol the methods employed to account for 
payment of that order from multiple 
sources of enforcement. Until that scheme 
is fully in place, however, it is necessary to 
continue to mandate pro tanto credit for 
actual payments made against all existing 
orders. 



Comment to Section 301 (A.C.A. § 9-17-301) 



This section (§ 9-17-301) is a "road 
map" of the types of actions authorized by 
UIFSA (§ 9-17-101 et seq.). Although 
such a section may be unusual for a uni- 
form act, it is especially justified in this 
instance because the majority of those 
persons administering the Act (§ 9-17- 
101 et seq.) are not attorneys and will 
doubtless find such assistance to be use- 
ful. 

Subsection (a) (§ 9-17-301(a)) man- 
dates application of the general provisions 
of this article (subchapter) to all UIFSA 
(§ 9-17-101 et seq.) actions. 

Generally, Subsection (b) (§ 9-17- 
301(b)) identifies the fact that orders for 
spousal support and child support are to 



be dealt with identically under the Act 
(§ 9-17-101 et seq.). However, Subsection 
(b)(5) (§ 9-17-301(b)(5)) announces that 
the modification provisions are limited to 
child support orders; the Act (§ 9-17-101 
et seq.) does not provide for a second state 
to modify a spousal support order. 

Subsection (c) (§ 9-17-301(c)) estab- 
lishes the basic two-state procedure con- 
templated by the Act (§ 9-17-101 et seq.). 
The initiating responding procedure is de- 
rived from the two-state procedure under 
RURESA; the direct filing by either an 
individual or a support enforcement 
agency is new to this Act (§ 9-17-101 et 
seq.). 



Comment to Section 302 (A.C.A. § 9-17-302) 



This section (§ 9-17-302) is derived 
from RURESA § 13. A minor parent may 
maintain an action under UIFSA (§ 9-17- 
101 et seq.) without the appointment of a 
guardian ad litem, even if the law of the 



jurisdiction requires a guardian for an 
in-state case. If a guardian or legal repre- 
sentative has been appointed, however, he 
or she may act on behalf of the minor's 
child in seeking support. 



Comment to Section 303 (A.C.A. § 9-17-303) 



Historically states have insisted on ap- 
plication of forum law to support cases 



whenever possible. A key principle of 
UIFSA (§ 9-17-101 et seq.) is that a tribu- 
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nal will have the same powers in an action 
involving interstate parties as it has in an 
intrastate case. This inevitably means 
that the Act (§ 9-17-101 et seq.) is not 
self-contained; rather, it is supplemented 
by the support law of the forum. To insure 



the efficient processing of the huge num- 
ber of interstate support cases, it is vital 
that decisionmakers apply familiar rules 
of substantive and procedural law to those 
cases. 



Comment to Section 304 (A.C.A. § 9-17-304) 



Under RURESA § 14, the initiating tri- 
bunal is required to make a preliminary 
finding of the existence of a support obli- 
gation, but in fact, observance of this 
obligation is erratic across the nation. 
Under UIFSA(§ 9-17-101 et seq.), by con- 



trast, the role of the initiating tribunal 
consists merely of the ministerial function 
of forwarding the documents. See 
Mossburq v. Coffman, 6 Kan. App. 2d 428, 
629 P.2d 745 (1981); Neff v. Johnson, 391 
S.W.2d 760 (Tex. Civ. App. 1965). 



Comment to Section 305 (A.C.A. § 9-17-305) 



This section (§ 9-17-305) revises 
RURESA §§ 9, 18, 19, 24, 25 and 26. It 
contains both mechanical functions, such 
as those in Subsection (a) (§ 9-17-305(a)); 
judicial functions, as in Subsection (b) 
(§ 9-17-305(b)), and substantive rules ap- 
plicable to interstate cases, Subsections 
(c)-(e) (§ 9-17-305(c)-(e)). For example, 
Subsection (b) (§ 9-17-305(b)) supplies 
much more detail than RURESA §§ 24 
and 26 to make explicit the wide range of 
specific powers of the responding tribunal. 
Because a responding tribunal may be an 
administrative agency rather than a 
court, the Act (§ 9-17-101 et seq.) explic- 
itly states that a tribunal is not granted 
powers that it does not otherwise possess 
under state law. For example, often au- 
thority to enforce orders by contempt is 
limited to courts. 

Subsection (b)(7) (§ 9-17-305(b)(7)) pur- 
posefully avoids mention of the priority of 
liens issued under UIFSA (§ 9-17-101 et 
seq.). As is generally true under the Act 
(§ 9-17-101 et seq.), that priority will be 
determined by the otherwise applicable 
state law concerning support liens. 

Subsection (b)(9) (§ 9-17-305(b)(9)) re- 
places RURESA § 16 (Jurisdiction By Ar- 
rest), which authorizes the responding tri- 
bunal "to-obtain the body of the obligor" if 



the tribunal "believes that the obligor may 
flee ...." Under UIFSA (§ 9-17-101 et 
seq.), the physical seizure of an obligor is 
left to the procedures available under 
state law in other civil cases. 

Subsection (c) (§ 9-17-305(c)) clarifies 
that calculation sheets are to be included 
with the order in conjunction with the 
application of support guidelines. Local 
law generally requires that variation from 
the child support guidelines must be ex- 
plained, see 42 U.S.C. § 667; this require- 
ment is extended to all interstate cases. 

Under Subsection (d) (§ 9-17-305(d)), 
an interstate support order may not be 
conditioned on. compliance with a visita- 
tion order. While this may be at variance 
from state law governing intrastate cases, 
under a UIFSA (§ 9-17-101 et seq.) action 
the petitioner generally is not present in 
the tribunal. This distinction justifies pro- 
hibiting visitation issues from being liti- 
gated in the context of a support proceed- 
ing. 

Subsection (e) (§ 9-17-305(e)) intro- 
duces the policy determination that the 
petitioner, the respondent, and the initi- 
ating tribunal, if any, shall be kept in- 
formed about actions taken by the re- 
sponding tribunal. First class mail is 
sufficient for this purpose. 



Comment to Section 306 (A.C.A. § 9-17-306) 



This section (§ 9-17-306) directs a tri- 
bunal that receives UIFSA (§ 9-17-101 et 
seq.) documents in error to forward them 
to the appropriate tribunal, whether lo- 
cated in the enacting state or elsewhere. 



This section (§ 9-17-306) is intended to 
apply both to initiating and responding 
tribunals which receive petitions which 
should be sent to other tribunals. Thus, if 
a tribunal is inappropriately designated 
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as the initiating tribunal it shall forward propriate as the responding tribunal it 

the petition to the appropriate initiating shall forward the petition to the appropri- 

tribunal either in the enacting state or ate responding tribunal either in the en- 

elsewhere. Likewise, if a tribunal is inap- acting state or elsewhere. 

Comment to Section 307 (A.C.A. § 9-17-307) 

This section (§ 9-17-307) is derived or "complainant" in the original caption of 

from RURESA §§ 12, 18, and 19. the case may wish to substitute the term 

Subsection (a) (§ 9-17-307(a)) changes "movant" in proceedings initiated after 
the focus of RURESA § 12 (Officials to the establishment of a support order. 
Represent Obligee) from representation of Subsection (b) (§ 9-17-307(b)) responds 
an obligee to providing services to a [peti- to the complaint of many RURESA peti- 
tioner]. Care should be exercised in the tioners that they are not properly kept 
use of terminology given this substantial informed about the progress of their re- 
alteration of past practice under quests for services. 

RURESA Not only may either the obligee Subsection (c) (§ 9-17-307(c)) neither 

or the obligor request services, but that createg nor rejectg the establishment of an 

request may be in the context of the es- attorney . client or fiduciary relationship 

tabhshment of an order, enforcement or between the s t enforcement agency 

review of an existing order, or a modifica- and a titioner rece i v ing services from 

tion of that order (upwards or down- This controversial issue 



wards). Thus, those states that use the 
term "petitioner" to refer to the "plaintiff" 



agency, lnis controversial issue is 



left to otherwise applicable state law. 
Comment to Section 308 (A.C.A. § 9-17-308) 



This section (§ 9-17-308) continues the responsibility for the diligent provision of 

principle of RURESA § 18(c), under services by the support enforcement 

which the Attorney General of the State, agency and the power to seek compliance 

or an alternative designated by the indi- with the Act (§ 9-17-101 et seq.). 
vidual state statute, is given oversight 

Comment to Section 309 (A.C.A. § 9-17-309) 

The right of a party to retain private recognized. RURESA's failure to clearly 

counsel in an action to be brought under recognize that power has led to some con- 

UIFSA (§ 9-17-101 et seq.) is explicitly fusion and inconsistent decisions. 

Comment to Section 310 (A.C.A. § 9-17-310) 

This section (§ 9-17-310), based on documents listed Because states have dif- 
RURESA § 17 (State Information Agen- ferent requirements and limitations con- 
ey), continues the information-gathering cerning such access based on differing 
duties of the central agency. views of the privacy interests of individual 

Subsection (b)(4) (§ 9-17-3 10(b)(4)) does citizens, the agency is directed to use all 

not provide independent access to the in- lawful means under the relevant state law 

formation sources or to the governmental to obtain and disseminate information. 

Comment to Section 311 (A.C.A. § 9-17-311) 

This section (§ 9-17-311) is derived § 312 (§ 9-17-312), which provides for the 

from RURESA § 11; it (§ 9-17-311) estab- confidentiality of certain information if 

lishes the basic requirements for the disclosure is likely to result in harm to a 

drafting and filing of interstate pleadings party or a child, 
and should be read in conjunction with Subsection (b) (§ 9- 17-3 11(b)) provides 
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authorization for the use of the federally 
authorized forms promulgated in connec- 
tion with the IV-D child support enforce- 
ment program and mandates substantial 
compliance with those forms. Although 
the use of other forms is not prohibited, 



statutory preapproval of forms that sub- 
stantially conform to those mandated by 
federal law will help to standardize docu- 
ments, with a concomitant improvement 
in the efficient processing of UIFSA (§ 9- 
17-101 et seq.) actions. 



Comment to Section 312 (A.C.A. § 9-17-312) 



Public awareness of and sensitivity to 
the dangers of domestic violence has sig- 
nificantly increased since the promulga- 
tion of RURESA. This section (§ 9-17- 
312) authorizes confidentiality in 
instances where there is a serious risk of 
domestic violence or child abduction. Al- 
though local law generally governs the 
conduct of the forum tribunal, state law 
may not provide for maintaining secrecy 



about the exact whereabouts of a litigant 
or other information ordinarily required 
to be disclosed under state law, e.g., Social 
Security number of the parties or the 
child. If so, this provision (§ 9-17-312) 
creates a confidentiality provision which 
is particularly appropriate in the light of 
the intractable problems associated with 
interstate (as opposed to intrastate) 
childnapping. 



Comment to Section 313 (A.C.A. § 9-17-313) 



This section (§ 9-17-313) is derived 
from RURESA § 15 (Costs and Fees), 
which authorizes fees and costs to be 
assessed against "the obligor." In recogni- 
tion of the fact that under UIFSA (§ 9-17- 
101 et seq.) either the obligor or the obli- 
gee may file suit, Subsection (a) (§ 9-17- 
313(a)) permits either to file without 
payment of a filing fee or other costs. 
Subsection (b) (§ 9-17-3 13(b)), however, 



continues the RURESA rule that only the 
support obligor may be assessed the spec- 
ified costs and fees. 

Subsection (c) (§ 9-17-313(c)) provides a 
sanction to deal with a frivolous contest 
regarding compliance with an interstate 
withholding order, registration of a sup- 
port order, or comparable delaying tactics 
regarding an appropriate enforcement 
remedy. 



Comment to Section 314 (A.CA § 9-17-314) 



This section (§ 9-17-314) significantly 
expands RURESA § 32. Under Subsec- 
tion (a) (§ 9-17-3 14(a)), direct or indirect 
participation in a UIFSA (§ 9-17-101 et 
seq.) proceeding does not subject a peti- 
tioner to an assertion of personal jurisdic- 
tion over the petitioner by the forum state 
in other litigation between the parties. A 
petition for affirmative relief under 
UIFSA (§ 9-17-101 et seq.) limits the ju- 
risdiction of the tribunal to the boundaries 
of-the support proceeding. 

Similarly, Subsection (b) (§ 9-17-314(b)) 
grants a litigant immunity from service of 
process during the time a party is physi- 
cally present in a state for a UIFSA (§ 9- 
17-101 et seq.) action. The immunity pro- 



vided is limited, however, and is not 
comparable to diplomatic immunity. This 
is clear from reading Subsection (c) (§ 9- 
17-3 14(c)) in conjunction with the other 
subsections (§ 9-17-314(a) and (b)); Sub- 
section (c) (§ 9-17-314(c)) withholds im- 
munity from civil litigation unrelated to 
the support action stemming from con- 
temporaneous acts committed by a party 
while present in the state for the support 
litigation. For example, if a petitioner is 
involved in an automobile accident or a 
contract dispute over the cost of lodging 
while present in the state, the immunity 
provided by this section (§ 9-17-314) is 
inapplicable. 
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Comment to Section 315 (A.C.A. § 9-17-315) 



Arguably this section (§ 9-17-315) does 
no more than restate the basic principle of 
res judicata. However, a great variety of 
state laws exists regarding presumptions 
of parentage and available defenses after 
a prior determination of parentage. This 
section (§ 9-17-315) is intended neither to 
discourage nor encourage collateral at- 
tacks in situations in which the law of a 
foreign jurisdiction is at significant odds 
with local law. For example, this section 
(§ 9-17-315) mandates that a parentage 
decree rendered by another tribunal is not 
subject to collateral attack in a UIFSA 
(§ 9-17-101 et seq.) proceeding except on a 
fundamental constitutional ground such 
as lack of jurisdiction over a party or a 
comparable denial of due process in the 
previous proceeding. If a collateral attack 
is permissible on a parentage decree un- 
der the law of the issuing jurisdiction, 



such an action must be pursued in the 
appropriate forum and not in the UIFSA 
(§ 9-17-101 et seq.) proceeding. 

Similarly, the law of the issuing state 
may provide for a determination of par- 
entage based on certain specific acts of the 
obligor acknowledging parentage as a 
substitute for a decree, e.g., signing the 
child's birth certificate or publicly ac- 
knowledging a duty of support after re- 
ceiving the child into his home. The Act 
(§ 9-17-101 et seq.) also is neutral regard- 
ing a collateral attack on such a parentage 
determination; the responding tribunal 
must give the same effect to such an act of 
acknowledgment of parentage as it would 
receive in the issuing state. The consistent 
theme of this Section (§ 9-17-315) is that 
a collateral attack cannot be made in a 
UIFSA (§ 9-17-101 et seq.) proceeding. 



Comment to Section 316 (A.C.A. § 9-17-316) 



This section (§ 9-17-316) combines 
RURESA §§ 9, 19, 21, 22, and 23; and, 
provides additional innovative methods 
for gathering evidence in interstate cases. 

Subsections (b) through (f) (§ 9-17- 
316(b) — (f)) greatly expand on RURESA 
§ 23 (Rules of Evidence). The intent is to 
eliminate as many potential hearsay prob- 
lems as possible in interstate litigation 
because usually the out-of-state party and 
that party's witnesses do not appear in 
person at the hearing. 

Subsection (d) (§ 9-17-316(d)) provides 
a simplified means for proving health care 
expenses related to the birth of the child. 
Because ordinarily these charges are not 
in dispute, this is designed to obviate the 
cost of having health care providers ap- 
pear in person or of obtaining affidavits of 
business records from each provider. 

Subsections (e) and (£) (§ 9-17-316(e) 
and (f)) encourage tribunals and litigants 
to take advantage of modern methods of 



communication in interstate support liti- 
gation. 

Subsection (g) (§ 9-17-316(g)) codifies 
the rule in effect in many states that in 
civil litigation an adverse inference may 
be drawn from a litigant's silence. See, 
e.q., In re Matter of Joseph P., 487 
N.Y.S.2d 685 (Fam. Ct. 1985); Pa. Cons. 
Stats. Ann., Tit. 23, § 5104(c) (1991) (if 
"any party refuses to submit to the tests, 
the court may resolve the question of 
paternity, parentage or identity of a child 
against the party. ..."); 9 N.J. Stats. Ann. 
17-51(d) (1991) ("refusal to submit to 
blood tests or genetic tests, or both, may 
be admitted into evidence and shall give 
rise to the presumption that the results of 
the tests would have been unfavorable to 
the interests of the party refusing"); La. 
Rev. Stats., Tit. 9, § 396(A) (1992) ("if any 
party refuses to submit to such tests, the 
court may resolve the question of pater- 
nity against such party. . . ."). 



Comment to Section 317 (A.C.A. § 9-17-317) 



This section (§ 9-17-317) is derived 
from UCCJA § 7(d) (§ 9-13-207(d)) (In- 
convenient Forum), which authorizes 
communications between courts in order 
to facilitate determination under that Act 
(§ 9-13-201 et seq.). Much broader coop- 



eration between tribunals is permitted 
under this Act (§ 9-17-101 et seq.) to ex- 
pedite establishment and enforcement of 
the support order of either the forum or of 
the sister state. 
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Comment to Section 318 (A.C.A. § 9-17-318) 



This section (§ 9-17-318) takes another 
logical step to facilitate interstate cooper- 
ation by enlisting the power of the forum 
to assist a tribunal of another state with 
the discovery process. The grant of au- 



thority is quite broad, enabling the tribu- 
nal of the enacting state to fashion its 
remedies to facilitate discovery consistent 
with local practice. 



Comment to Section 319 (A.CA § 9-17-319) 



The first sentence of this section (§ 9- 
17-319) is derived from RURESA § 29 
(Additional Duty of Initiating Court). The 



second sentence confirms the duty of the 
agency or tribunal to furnish payment 
information in interstate cases. 



Comment to Section 401 (A.C.A. § 9-17-401) 



This section (§ 9-17-401) authorizes a 
tribunal of the responding state to issue 
temporary and permanent support orders 
binding on an obligor over whom the tri- 
bunal has personal jurisdiction. It should 
be emphasized that UIFSA (§ 9-17-101 et 
seq.) does not permit such orders to be 
issued when another support order exists 



and another tribunal has continuing, ex- 
clusive jurisdiction over the matter. See 
§ 205 (§ 9-17-205) (Continuing, Exclu- 
sive Jurisdiction) and § 206 (§ 9-17-206) 
(Enforcement and Modification of Support 
Order by Tribunal Having Continuing Ju- 
risdiction). 



Comment to Section 501 (A.C.A. § 9-17-501) 



Direct recognition by the obligor's em- 
ployer of a withholding order issued by 
another state has long been sought by 
support enforcement associations and 
other advocacy groups. In 1984 Congress 
mandated that all states adopt procedures 
for enforcing income-withholding orders 
of sister states. As a result, the Child 
Support Project of the American Bar As- 
sociation and the National Conference of 
State Legislatures promulgated a Model 
Interstate Income Withholding Act in 
1985. The Model Act has not been widely 
enacted. 

Subsection (a) (§ 9-17-501(a)) directs 
an employer of the enacting state to rec- 
ognize a withholding order of a sister 
state, subject to the employee's right to 
contest the validity of the order or its 
enforcement. At present, agencies in sev- 
eral states have adopted a procedure of 
sending direct withholding requests to 
out-of-state employers, but this marks the 
first official sanction of such practices. A 
recent study by the federal General Ac- 
counting Office notes that employers in a 
second state routinely recognize withhold- 
ing orders of sister states despite an ap- 
parent lack of statutory authority to do so. 



This enactment (§ 9- 17-50 1(a)) recog- 
nizes actual practice. 

Subsection (a) (§ 9-17-50 1(a)) does not 
define "regular on its fact," but the term 
should be liberally construed, see U.S. v. 
Morton, 467 U.S. 822 (1984) ("legal pro- 
cess regular on its face"). The rules gov- 
erning intrastate procedure and defenses 
for withholding orders will apply to inter- 
state orders. Thus, Subsection (a) (§ 9-17- 
501(a)) makes clear that employers who 
refuse to recognize out of state withhold- 
ing orders will be subjected to whatever 
remedies are otherwise available under 
state law. 

Similarly, Subsection (b) (§ 9-17-501(b)) 
incorporates the law regarding defenses 
an alleged obligor may raise to an intra- 
state withholding order into the interstate 
context. Generally, states have accepted 
the IV-D requirement that the only allow- 
able defense is a "mistake of fact." 42 
U.S.C. § 666(b)(4)(A). This apparently in- 
cludes "errors in the amount of current 
support owed, errors in the amount of 
accrued arrearage ... or mistaken identity 
of the alleged obligor" while excluding 
"other grounds, such as the inappropriate- 
ness of the amount of support ordered to 
be paid, changed financial circumstances 
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of the obligor, or lack of visitation." H.R. 
Rep. No. 98-527, 98th Cong., 1st Sess. 33 
(1983). The latter claims must be pursued 
in a separate legal action in the state 



having continuing, exclusive jurisdiction 
over the support order, not in a UIFSA 
(§ 9-17-101 et seq.) proceeding. 



Comment to Section 502 (A.C.A. § 9-17-502) 



This section (§ 9-17-502) authorizes 
summary enforcement of a sister state 
child support order through any adminis- 
trative means available for local orders. 
Under Subsection (a) (§ 9-17-502(a)), any 
interested party in another state, neces- 
sarily including a private attorney or a 
support enforcement agency, may forward 
a support order or income-withholding or- 
der to a support enforcement agency of the 
enacting state. 



Subsection (b) (§ 9-17-502(b)) directs 
the support enforcement agency in the 
enacting state to employ the enacting 
state's regular administrative procedures 
to process the out-of-state order. Thus, a 
local employer accustomed to dealing with 
the local agency need not learn a new 
procedure in order to comply with an 
out-of-state order. 



Comment to Section 601 (A.C.A. § 9-17-601) 



Part A of Article (subchapter) 6 (§§ 9- 
17-601 - 9-17-604) greatly expands the 
procedure for the registration of foreign 
support orders available under RURESA 
§§ 35-40. The common practice of initiat- 
ing a new suit for the establishment of a 
support order irrespective of the fact that 
there is an existing order for support will 
become obsolete under UIFSA (§ 9-17-101 
et seq.). The fact that RURESA permits 
(really encourages) initiation of a new suit 
in those circumstances led to the multiple 
support order system that UIFSA (§ 9-17- 
101 et seq.) is designed to eliminate. 

Under the one-order system of UIFSA 
(§ 9-17-101 et seq.), the only existing or- 
der is to be enforced. Registration of that 
order in the responding state is the first 
step to enforcement by a tribunal of that 
state. Rather than being an optional de- 



vice as is the case under RURESA, regis- 
tration for enforcement under UIFSA 
(§ 9-17-101 et seq.) is the primary method 
for interstate enforcement by a tribunal. If 
a prior support order has been validly 
issued, only that order is to be enforced 
against the obligor in the absence of very 
narrow strictly defined fact situations in 
which an existing order may be modified. 
See §§ 609 through 612 (§§ 9-17-609 — 
9-17-612). Additionally, until that order is 
modified, it is fully enforceable in the 
responding state. 

Registration should be employed if the 
purpose is enforcement. Although regis- 
tration not accompanied by a request for 
affirmative relief is not prohibited, the Act 
(§ 9-17-101 et seq.) does not contemplate 
registration as serving a purpose in itself. 



Comment to Section 602 (A.CA § 9-17-602) 



This section (§ 9-17-602) outlines the 
mechanics for registration of a sister state 
order. Subsection (c) (§ 9-17-602(c)) 
warns that if a particular enforcement 
remedy must be specifically sought under 



local law, the same is required in inter- 
state cases. However, the authorization of 
a later request contemplates that inter- 
state pleadings may be liberally amended 
to conform to local practice. 



Comment to Section 603 (A.C.A. § 9-17-603) 



Subsection (a) (§ 9-17-603(a)) is derived 
from RURESA § 39(a), which states that 
"filing constitutes registration " Al- 
though the registration procedure under 



UIFSA (§ 9-17-101 et seq.) is nearly iden- 
tical to that of RURESA, the underlying 
intent of registration is radically different. 
Under RURESA, once an order of State A 
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is registered in State B, it becomes an 
order of the latter. Under UIFSA (§ 9-17- 
101 et seq.), the order continues to be a 
State A order, which is to be enforced by a 
tribunal of State B. Although State B's 
rules of evidence and procedure apply, 
except as supplemented or specifically su- 
perseded by the Act (§ 9-17-101 et seq.), 
the order itself remains subject to the 
continuing, exclusive jurisdiction of State 
A so long as the requirements for that 
authority set forth in Section 205 (§ 9-17- 
205) remain intact. 

Subsection (b) (§ 9-17-603(b)) is derived 
from RURESA § 40(a). Although 
RURESA specifically subjects a registered 
order to "proceedings for reopening, vacat- 
ing, or staying as a support order of this 
State," these remedies are not authorized 
under UIFSA (§ 9-17-101 et seq.). While a 
foreign support order is to be enforced and 
satisfied in the same manner as if it had 
been issued by a tribunal of the register- 
ing state, the order to be enforced remains 
an order of the issuing state. Conceptu- 
ally, the responding state is enforcing the 
order of another state, not its own order. 
Any request for relief that requires appli- 
cation of the continuing, exclusive juris- 
diction of the issuing tribunal must be 
sought in the issuing forum. 

Subsection (c) (§ 9-17-603(c)) mandates 
enforcement of the registered order. See 
§§ 606 through 608 (§§ 9-17-606 — 9-17- 



608). This is at sharp variance with the 
RURESA § 40 practice, which states that 
"the registered foreign support order shall 
be treated in the same manner as a sup- 
port order issued by a court of this state." 
This language was-generally interpreted 
as converting the foreign order into an 
order of the registering state. Once the 
registering court concludes that it is en- 
forcing its own order, the next logical step 
is the conclusion that the order may be 
modified, which results in another version 
of the multiple order system. UIFSA (§ 9- 
17-101 et seq.) mandates an end to this 
process, except as modification is autho- 
rized in this article (subchapter), see 
§§ 609 through 612 (§§ 9-17-609 — 9-17- 
612). 

Because under UIFSA (§ 9-17-101 et 
seq.) there is only one order in existence at 
any one time, that order is enforceable in 
a responding state irrespective of whether 
such an order might be modified. That is, 
if neither the child nor the parties con- 
tinue to reside in the issuing state, the 
issuing tribunal loses its continuing, ex- 
clusive jurisdiction over its child support 
order. Nonetheless, the order continues to 
be fully enforceable until the potential for 
modification actually occurs in accordance 
with the strict terms for such an action as 
set forth in Part C of this article (subchap- 
ter), §§ 609-612 (§§ 9-17-609 — 9-17- 
612). 



Comment to Section 604 (A.C.A. § 9-17-604) 



This section (§ 9-17-604) identifies sit- 
uations in which local law is inapplicable. 
For example, under Subsection (a) (§ 9- 
17-604 (a)) an order for the support of a 
child until age 21 must be recognized and 
enforced in that manner in a state in 
which the duty of support of a child ends 
at age 18. See Gonzalez-Goengaga v. 
Gonzales, 426 So.2d 1106 (Fla. App. 1983); 
Taylor v. Taylor, 122 Cal. App. 3d 209, 175 
Cal. Rptr. 716 (1981). 



Subsection (b) (§ 9-17-604(b)) contains 
a similar choice of law provision that may 
diverge from local law. Whichever state's 
statute of limitations is longer is to be 
applied. In interstate cases arrearages 
will often have accumulated over a consid- 
erable period of time before enforcement 
is perfected. The obligor should not gain 
an undue benefit from the choice of resi- 
dence if the forum state has a short stat- 
ute of limitation for arrearages. 



Comment to Section 605 (A.C.A. § 9-17-605) 



Part B of Article (subchapter) 6 (§ 9-17- 
605 — 9-17-608) provides the procedure 
for the nonregistering party to contest 
registration of an order, either because the 
order is allegedly invalid, superseded, or 
no longer in effect, or because the enforce- 



ment remedy being sought is opposed by 
the nonregistering party. 

This section (§ 9-17-605) provides that 
the nonregistering party must be fully 
informed of the effect of registration. After 
such notice is given, absent a successful 
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contest by the nonregistering party, the 
order will be confirmed and future contest 
will be precluded. 



Comment to Section 606 (A.C.A. § 9-17-606) 



Subsection (a) (§ 9-17-606(a)) is derived 
in part from RURESA § 40(b), under 
which the "obligor" is directed to contest 
the registration of a foreign order within a 
short period of time. This procedure is 
continued, but the terminology is changed 
to "nonregistering party" because either 
the obligor or the obligee may seek to 
register a foreign support order. Moreover, 
the subsection (§ 9-17-606(a)) is philo- 
sophically very different from RURESA 
§ 40, which directs that a registered order 
"shall be treated in the same manner as a 
support order issued by a court of this 
state." A contest of the fundamental pro- 
visions of the registered order is not per- 
mitted "in this State." The nonregistering 
party must return to the issuing state to 
prosecute such a contest, and then only as 
the law of that state permits. The proce- 
dure adopted here (§ 9-17-606(a)) is akin 
to the prohibition of the nonparentage 
defense found in Section 315 (§ 9-17-315); 
that is, raising the issue in a UIFSA 
(§ 9-17-101 et seq.) proceeding is prohib- 
ited, but no attempt is made to preclude 
the issue from being litigated in another, 
more appropriate forum if otherwise al- 



lowable by that forum. On the other hand, 
the respondent may assert defenses such 
as "payment" or "the obligation has termi- 
nated" to allegations of past noncompli- 
ance with the registered order. Similarly, 
a constitutionally-based attack may al- 
ways be asserted, i.e., an alleged lack of 
personal jurisdiction over a party by the 
issuing tribunal. There is no defense, how- 
ever, to the registration of a valid foreign 
support order. 

Subsection (b) (§ 9-17-606(b)) precludes 
an untimely contest of a registered sup- 
port order. As noted above, the 
nonregistering party is free to seek re- 
dress in the issuing state from the tribu- 
nal with continuing, exclusive jurisdiction 
over the support order. 

Subsection (c) (§ 9-17-606(c)) directs 
that a hearing be scheduled when the 
nonregistering party contests some aspect 
of the registration. At present, federal 
regulations govern the allowable time 
frames for contesting income withholding 
in IV-D cases. See 42 U.S.C. § 666(b). 
Further codification of that process is un- 
wise. 



Comment to Section 607 (A.C.A. § 9-17-607) 



Subsection (a) (§ 9-17-607(a)) places 
the burden on the nonregistering party to 
assert narrowly defined defenses to regis- 
tration of a support order. 

If the obligor is liable for current sup- 
port, under Subsection (b) (§ 9-17-607(b)) 
the tribunal must enter an order to en- 
force that obligation. Proof of arrearages 



must result in enforcement; under the 
Bradley Amendment, 42 U.S.C. § 666(a) 
(10), all states are required to treat child 
support payments as final judgments as 
they come due (or lose federal funding). 
Therefore, such arrearages are not subject 
to retroactive modification. 



Comment to Section 608 (A.C.A. § 9-17-608) 



The policy determination that foreign 
support orders may need to be confirmed 
by the forum tribunal is found in URESA 
§ 40, but the process of confirmation is 
not explained. Under UIFSA (§ 9-17-101 
et seq.), confirmation of an order may be 
the result of operation of law because of a 
failure to contest or an unsuccessful con- 



test after a hearing. Either method pre- 
cludes raising any issue that could have 
been asserted in a hearing. Confirmation 
of a foreign support order validates both 
the terms of the order and the asserted 
arrearages. See Chapman v. Chapman, 
205 Cal. App. 3d 253, 252 Cal. Rptr. 359 
(1988). 
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Comment to Section 609 (A.C.A. § 9-17-609) 



Part C of Article (subchapter) 6 (§§ 9- 
17-609 — 9-17-612) deals with situations 
in which it is necessary for a registering 
state to modify the existing child support 
order of another state. As long as the 
issuing state maintains its continuing, 
exclusive jurisdiction over its order, a reg- 
istering sister state is precluded from 
modifying that order. This is a very signif- 
icant departure from the multiple-order, 
multiple-modification system of RURESA. 
However, if the issuing state no longer has 
a sufficient interest in the modification of 
its order because neither the child nor the 
parties continue to reside there, under 
appropriate circumstances a registering 
state may assume the power to modify. 
Note that authority to modify is limited to 



child support orders; the Act (§ 9-17-101 
et seq.) does not contemplate modification 
of spousal support orders. 

A petitioner wishing to register a sup- 
port order of another state for purposes of 
modification must conform to the general 
requirements for pleadings in Section 311 
(§ 9-17-311) (Pleadings and Accompany- 
ing Documents), and follow the procedure 
for registration set forth in Section 602 
(§ 9-17-602) (Procedure To Register Order 
for Enforcement). If the tribunal has the 
requisite jurisdiction over the parties as 
established in § 611 (§ 9-17-611), modifi- 
cation may be sought in conjunction with 
registration and enforcement, or at a later 
date after the order has been registered, 
confirmed, and enforced. 



Comment to Section 610 (A.C.A. § 9-17-610) 



An order registered for purposes of mod- 
ification may be enforced in the same 
manner as an order registered for pur- 
poses of enforcement. But, the power of 



the forum tribunal to modify a child sup- 
port order of another tribunal is limited by 
the specific factual preconditions set forth 
in § 611 (§ 9-17-611). 



Comment to Section 611 (A.C.A. § 9-17-611) 



When a foreign support order is en- 
forced in a registering state under UIFSA 
(§ 9-17-101 et seq.), the rights of the par- 
ties affected have been litigated previ- 
ously. Because the obligor already has had 
a day in court, an enforcement remedy 
may be summarily invoked. On the other 
hand, modification of an existing order 
presupposes a change in the rights of the 
parties. Therefore, even under RURESA 
more elaborate procedures were required 
by most states prior to the issuance of a 
modified order. These requirements are 
much more explicit and restrictive under 
UIFSA (§ 9-17-101 et seq.). 

A support order registered under 
RURESA for the purpose of enforcement 
is treated as if originally issued by the 
registering tribunal. Most states have in- 
terpreted the RURESA registration provi- 
sions as also authorizing prospective mod- 
ification of the registered order, see, e.g., 
Lagerwey v. Lagerwey, 681 P.2d 309 (Alas- 
ka 1984); In re Marriage ofAron, 224 Cal. 
App. 3d 1086 (1990); MacFadden v. Mar- 
tini, 119 Misc. 2d 94, 463 N.Y.S.2d 674 
(1983); Pinner v. Pinner, 33 N.C. App. 204, 



234 S.E.2d 633 (1977). In sum, by its 
terms RURESA contemplates existence of 
multiple support orders, none of which is 
directly related to any of the others. Al- 
though the issuing tribunal under 
RURESA retains continuing jurisdiction 
to modify its own order, that power is not 
exclusive. Tribunals in other states often 
assume jurisdiction to enter new orders or 
to modify an out-of-state support order. 

Under UIFSA (§ 9-17-101 et seq.) a 
tribunal may modify an existing child 
support order of another state only if 
certain quite limited conditions are met. 
First, the tribunal must have all the pre- 
requisites for the exercise of personal ju- 
risdiction required for rendition of an orig- 
inal support order. Second, one of the 
restricted fact situations described in Sub- 
section (a) (§ 9-17-611(a)) must be 
present. This section (§ 9-17-611), which 
is a counterpart of Section 205(b) (§ 9-17- 
205(b)) (Continuing, Exclusive Jurisdic- 
tion), establishes the conditions under 
which the continuing jurisdiction of the 
issuing tribunal is released. The Uniform 
Child Custody Jurisdiction Act §§ 12-14 



COMMENTARIES 



345 



(§§ 9-13-212 — 9-13-214) provides gen- 
eral principles for the judicial determina- 
tion of an appropriate fact situation for 
subsequent modification of an existing 
custody order by another court. In con- 
trast, UIFSA (§ 9-17-101 et seq.) estab- 
lishes a set of "bright line" rules for mod- 
ification of an existing child support order. 

Under UIFSA (§ 9-17-101 et seq.), reg- 
istration is subdivided into distinct cate- 
gories: registration for enforcement, for 
modification, or both. Subsection (a) (§ 9- 
17-611(a)) contemplates modification of an 
existing child support order only under 
the limited circumstances described, thus 
eliminating multiple support orders to the 
maximum extent possible consistent with 
the principle of continuing, exclusive ju- 
risdiction that pervades the Act (§ 9-17- 
101 et seq.). The continuing, exclusive 
jurisdiction of the issuing tribunal re- 
mains intact so long as one party or the 
child continue to reside in the issuing 
state, or unless the parties mutually agree 
to the contrary. This is also the standard 
for recognition of sister state custody or- 
ders under the federal Parental Kidnap- 
ping Prevention Act, 28 U.S.C. § 1738A. 
Once every individual party and the child 
leave the issuing state, the continuing, 
exclusive jurisdiction of the tribunal ter- 
minates, although the order remains in 
effect and enforceable until it is modified. 
If and when the order is modified by a 
tribunal of another state, the principle of 
continuing, exclusive jurisdiction is fur- 
ther ratified; the order of the modifying 
tribunal becomes the operative "only-or- 
der-in-effect." 

Under Subsection (a)(1) (§ 9-17- 
611(a)(1)), all persons affected by the ini- 
tial order must have moved from the issu- 
ing state before a tribunal in a new forum 
may modify. In virtually all cases, the new 
forum will be the state of residence of 
either obligor or obligee. Proof of this may 
be made directly in the forum state; no 
purpose would be served by requiring the 
petitioner to return to the original issuing 
state for a document to confirm the fact 
that none of the relevant persons still 
lives there. 

Note that Subsection (a)(1) (§ 9-17- 
611(a)(1)) requires that the petitioner be a 
nonresident of the forum in which modifi- 
cation is sought and the respondent to be 
subject to the jurisdiction of that forum. 
This contemplates that the issuing state 



has lost continuing, exclusive jurisdiction 
and that the obligee may seek modifica- 
tion in the obligor's state of residence, or 
that the obligor may seek a modification 
in the obligee's state of residence. This 
restriction attempts to achieve a rough 
justice between the parties in the majority 
of cases by preventing a litigant from 
choosing to seek modification in a local 
court to the marked disadvantage of the 
other party. For example, an obligor visit- 
ing the children at the residence of the 
obligee cannot be validly served with cita- 
tion accompanied by a motion to modify 
the support order. Even though such per- 
sonal service of the obligor in the obligee's 
home state is consistent with the jurisdic- 
tional requisites of Burnham v. Superior 
Court, 495 U.S. 604 (1990), the motion to 
modify does not fulfill the requirement of 
being brought by "a [petitioner] who is a 
nonresident of this State . . . ." The obligee 
is required to make that motion in a state 
other than that of his or her residence 
which has personal jurisdiction over the 
obligor. Most typically this will be the 
state of residence of the obligor. Similarly, 
fairness requires that an obligee seeking 
to modify or modify and enforce the exist- 
ing order in the state of residence of the 
obligor will not be subject to a cross- 
motion to modify custody or visitation 
merely because the issuing state has lost 
its continuing, exclusive jurisdiction over 
the support order. The obligor is required 
to make that motion in a state other than 
that of his or her residence; most likely, 
the obligee's state of residence. Finally, 
note that if both parties have left the 
issuing state and now reside in the same 
state, this section (§ 9-17-611) is not ap- 
plicable. Such a fact situation does not 
present an interstate matter and UIFSA 
(§ 9-17-101 et seq.) does not apply. 
Rather, the issuing state has lost its con- 
tinuing exclusive jurisdiction and the fo- 
rum state, as the residence of both parties, 
should apply local law without regard to 
the interstate Act (§ 9-17-101 et seq.). 

Subsection (a)(2) (§ 9-17-611(a)(2)) al- 
lows the parties to terminate the continu- 
ing jurisdiction of the issuing state by 
agreement even though one of the parties 
or the child maintains a significant nexus 
with the issuing state. In contrast to Sub- 
section (a)(1) (§ 9-17-611(a)(D), this must 
be initiated and confirmed by the issuing 
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state and a copy of such an agreement 
must be filed in the issuing tribunal. 

Modification of child support under 
Subsections (a)(1) and (a)(2) (§ 9-17- 
611(a)(1) and (2)) is distinct from custody 
modification under the federal Parental 
Kidnapping Prevention Act, 42 U.S.C., 
§ 1738A, which provides that the court of 
continuing, exclusive jurisdiction may 
"decline jurisdiction." Similar provisions 
are found in the UCCJA, § 14 (§ 9-13- 
214). In those statutes the methodology 
for the declination of jurisdiction is not 
spelled out, but rather is left to the discre- 
tion of possibly competing courts for case- 
by-case determination. The privilege of 
declining jurisdiction, thereby creating 
the potential for a vacuum, is not autho- 
rized under UIFSA (§ 9-17-101 et seq.). 
Once an initial child support order is 
established, at all times thereafter there 
is an existing order in effect to be en- 
forced. Even if the issuing court no longer 
has continuing, exclusive jurisdiction, its 
order remains fully enforceable until a 
court with modification jurisdiction issues 
a new order in conformance with this 
article (subchapter). 



Subsection (b) (§ 9-17-611(b)) states 
that if the forum has modification juris- 
diction because the issuing state has lost 
continuing jurisdiction, the proceedings 
will generally follow local law with regard 
to modification of child support orders. 
However, Subsection (c) (§ 9-17-611(c)) 
prevents the modification of any final, 
nonmodifiable aspect of the original order. 
For example, if child support was ordered 
through age 21 in accordance with the law 
of the issuing state and the law of the 
forum state ends the support obligation at 
18, modification by the forum tribunal 
may not affect the duration of the support 
order to age 21. 

Subsection (d) (§ 9-17-611(d)) provides 
that upon modification the new order be- 
comes the one-order to be recognized by 
all UIFSA (§ 9-17-101 et seq.) states, and 
the issuing tribunal acquires continuing, 
exclusive jurisdiction. 

Finally, Subsection (e) (§ 9-17-611(e)) 
directs that the original issuing state be 
notified that it no longer is responsible to 
exercise its continuing, exclusive jurisdic- 
tion. 



Comment to Section 612 (A.C.A. § 9-17-612) 



Independent support orders relating to 
the same parties, a hallmark of RURESA, 
are replaced in UIFSA (§ 9-17-101 et seq.) 
by deference to the support order of a 
sister state. This applies not just to the 
original order, but also to a modified child 
support order issued by a second state 
under the standards established by Sec- 
tion 611 (§ 9-17-611) (Modification of 
Child Support Order of Another State). 
For the Act (§ 9-17-101 et seq.) to function 
properly, the original issuing state must 
recognize and defer to such a modified 
order, and must regard its prior order as 
prospectively inoperative. Because the 
modifying tribunal lacks the authority to 
direct the original issuing state to release 
its continuing jurisdiction, each state 



must recognize this effect by enacting 
UIFSA (§ 9-17-101 et seq.). 

Power is retained over post-modifica- 
tion by the original issuing tribunal for 
remedial actions directly connected to its 
now-modified order. A tribunal may en- 
force its subsequently modified order for 
violations of that order which occurred 
before the modification. Further, aspects 
of the original order that have become 
final or are not modifiable may be prospec- 
tively enforced by the issuing tribunal. 
For example, a contractual obligation to 
provide a college education trust fund for 
a child may be enforced under the law of 
the issuing state irrespective of the law of 
the modifying state. 



Comment to Section 701 (A.CA § 9-17-701) 



This article (subchapter) authorizes a 
"pure" parentage action in the interstate 
context, i.e., an action not joined with a 
claim for support. Either the mother or a 



man alleging to be the father of a child 
may bring such an action. More com- 
monly, an action to determine parentage 
across state lines will also seek to estab- 



COMMENTARIES 347 

lish a support order under the Act (§ 9- 17- 10 letseq.) are to be treated identically 

17-101 et seq.). See § 401 (§ 9-17-401) to such actions brought in the responding 

([Petition] to Establish Support Order). state. 
Parentage actions under UIFSA (§ 9- 

Comment to Section 801 (A.C.A. § 9-17-801) 

This section (§ 9-17-801) tracks can Federal System," 329-335 (1986) (dis- 
RURESA § 5 (interstate Rendition) with cussing minimum contacts theory for 
no substantive change. Virtually no con- criminal jurisdiction); Rotenberg, "Extra- 
troversy has been generated regarding territorial Legislative Jurisdiction and 
this portion of RURESA. Arguably appli- the State Criminal Law," 38 Tex. L. Rev. 
cation of Subsection (c) (§ 9-17-801(c)) is 763, 784-87 (1960) (due process requires 
problematical in situations in which the defendant's behavior must be predictably 
obligor neither was present in the de- subject to state's criminal jurisdiction); cf. 
manding state at the time of the commis- Ex parte Boetscher, 812 S.W.2d 600 (Tex. 
sion of the crime nor fled from the de- Crim. App. 1991) (Equal Protection 
manding state. The possibility that an Clause limits disparate treatment of non- 
individual may commit a crime in a state resident defendants); In re King, 3 Cal.3d 
without ever being physically present 226, 90 Cal. Rptr. 15, 474 P.2d 983 (1970, 
there has elicited considerable discussion cert, denied 403 U.S. 931) (enhanced of- 
and some case law. See L. Brilmayer, "An fense for nonresidents impacts constitu- 
Introduction to Jurisdiction in the Ameri- tional right to travel). 

Comment to Section 802 (A.C.A. § 9-17-802) 

This section (§ 9-17-802) tracks for support enforcement, in part because a 

RURESA § 6 (Conditions of Interstate governor may exercise considerable dis- 

Rendition) without significant change. In- cretion in deciding whether to honor a 

terstate rendition remains the last resort demand for a obligor. 

Comment to Section 902 (A.C.A. § 9-17-902) 

Renaming the Act (§ 9-17-101 et seq.) structure of the earlier interstate recipro- 

reflects the dramatic departure from the cal support acts, URESA and RURESA. 



UNIFORM TRANSFERS TO MINORS ACT 
(§ 9-26-201 ET SEQ.) 

Prefatory Note 



This Act revises and restates the Uni- 
form Gifts to Minors Act (UGMA), one of 
the Conference's most successful products, 
some version of which has been enacted in 
every American jurisdiction. 

The original version of UGMA was 
adopted by the Conference in 1956 and 
closely followed a model "Act concerning 
Gifts of Securities to Minors" which was 
sponsored by the New York Stock Ex- 
change and the Association of Stock Ex- 
change Firms and which had been 
adopted in 14 states. The 1956 version of 
UGMA broadened the model act to cover 
gifts of money as well as securities but 
made few other changes. 

In 1965 and 1966 the Conference re- 
vised UGMA to expand the types of finan- 
cial institutions which could serve as de- 
positories of custodial funds, to facilitate 
the designation of successor custodians, 
and to add life insurance policies and 
annuity contracts to the types of property 
(cash and securities) that could be made 
the subject of a gift under the Act. 

Not all states adopted the 1966 revi- 
sions; some 11 jurisdictions retained their 
versions of the 1956 Act. More impor- 
tantly, however, many states since 1966 
have substantially revised their versions 
of UGMA to expand the kinds of property 
that may be made the subject of a gift 
under the Act, and a few states permit 
transfers to custodians from other 
sources, such as trusts and estates, as 
well as lifetime gifts. As a result, a great 
deal of non-uniformity has arisen among 
the states. Uniformity in this area is im- 
portant, for the Conference has cited 
UGMA as an example of an act designed 
to avoid conflicts of law when the laws of 
more than one state may apply to a trans- 
action or a series of transactions. 

This Act follows the expansive approach 
taken by several states and allows any 
kind of property, real or personal, tangible 
or intangible, to be made the subject of a 
transfer to a custodian for the benefit of a 
minor (SECTION 1(6) (A.C.A. § 9-26- 
201(6))). 



In addition, it permits such transfers 
not only by lifetime outright gifts (SEC- 
TION 4 (A.C.A. § 9-26-204)), but also 
from trusts, estates and guardianships, 
whether or not specifically authorized in 
the governing instrument (SECTIONS 5 
(A.C.A. § 9-26-205) and 6 (A.C.A. § 9-26- 
206)), and from other third parties in- 
debted to a minor who does not have a 
conservator, such as parties against whom 
a minor has a tort claim or judgment, and 
depository institutions holding deposits or 
insurance companies issuing policies pay- 
able on death to a minor (SECTION 7 
(A.C.A. § 9-26-207)). For this reason, and 
to distinguish the enactment of this stat- 
ute from the 1956 and the 1966 versions of 
UGMA, the title of the Act has been 
changed to refer to "Transfers" rather 
than to "Gifts," a much narrower term. 

As so expanded, the Act might be con- 
sidered a statutory form of trust or guard- 
ianship that continues until the minor 
reaches 21. Note, however, that unlike a 
trust, a custodianship is not a separate 
legal entity or taxpayer. Under SECTION 
1Kb) (A.C.A. § 9-26-211(b)) of this Act, 
the custodial property is indefeasibly 
vested in the minor, not the custodian, 
and thus any income received is attribut- 
able to and reportable by the minor, 
whether or not actually distributed to the 
minor. 

The expansion of the Act to permit 
transfers of any kind of property to a 
custodian creates a significant problem of 
potential personal liability for the minor 
or the custodian arising from the owner- 
ship of property such as real estate, auto- 
mobiles, general partnership interests, 
and business proprietorships. This prob- 
lem did not exist under UGMA under 
which custodial property was limited to 
bank deposits, securities and insurance. 
In response, SECTION 17 (A.C.A. § 9-26- 
217) of this Act generally limits the claims 
of third parties to recourse against the 
custodial property, with the minor insu- 
lated against personal liability unless he 
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is personally at fault. The custodian is 
similarly insulated unless he is personally 
at fault or fails to disclose his custodial 
capacity in entering into a contract. 

Nevertheless, the Act should be used 
with caution with respect to property such 
as real estate or general partnership in- 
terests from which liabilities as well as 
benefits may arise. Many of the possible 
risks can and should be insured against, 
and the custodian has the power under 
SECTION 13(a) (A.C.A. § 9-26-213(a)) to 
purchase such insurance, at least when 
other custodial assets are sufficient to do 
so. If the assets are not sufficient, there is 
doubt that a custodian will act, or there 
are significant uninsurable risks, a trans- 
feror should consider a trust with spend- 
thrift provisions, such as a minority trust 
under Section 2503(c), IRC, rather than a 
custodianship, to make a gift of such prop- 
erty to a minor. 

The Act retains (or reverts to) 21 as the 



age of majority or, more accurately, the 
age at which the custodianship termi- 
nates and the property is distributed. 
Since tax law permits duration of Section 
2503(c) trusts to 21, even though the stat- 
utory age of majority is 18 in most states, 
this age should be retained since most 
donors and other transferors wish to pre- 
serve a custodianship as long as possible. 
Finally, the Act restates and rear- 
ranges, rather than amends, the 1966 Act. 
The addition of other forms of property 
and other forms of dispositions made ad- 
herence to the format and language of the 
prior act very unwieldy. In addition, the 
1966 and 1956 Acts closely followed the 
language of the earlier model act, which 
had already been adopted in several 
states, even though it did not conform to 
Conference style. It is hoped that this 
rewriting and revision of UGMA will im- 
prove its clarity while also expanding its 
coverage. 



Comment to Section 1 (A.C.A. § 9-26-201) 



To reflect the broader scope and the 
unlimited types of property to which the 
new Act will apply, a number of defini- 
tional changes have been made from the 
1966 Act. In addition, several definitions 
specifically applicable to the limited types 
of property (cash, securities and insurance 
policies) subject to the 1966 Act have been 
eliminated as unnecessary. These include 
the definitions of "bank," "issuer," "life 
insurance policy or annuity contract," "se- 
curity," and "transfer agent." No change in 
the meaning or construction of these 
terms as used in this Act is intended by 
such deletions. 

The definitions of "domestic financial 
institution" and "insured financial institu- 
tion" have been eliminated because few if 
any states limit deposits by custodians to 
local institutions, and the prudent person 
rule of SECTION 12(b) (A.C.A. § 9-26- 
212(b)) of this Act may dictate the use of 
insured institutions as depositories, with- 
out having the Act so specify. 

The principal changes or additions to 
the remaining definitions are discussed 
below. 

Paragraph (2) (A.C.A. § 9-26-201(b)). 
The definition of "benefit plan" is inten- 
tionally very broad and is meant to 
cover any contract, plan, system, ac- 



count or trust such as a pension plan, 
retirement plan, death benefit plan, de- 
ferred compensation plan, employment 
agency arrangement or stock bonus, op- 
tion or profit sharing plan. 

Paragraph (4) (A.C.A. § 9-26-201(d)). 
The term "conservator" rather than 
"guardian of the estate" has been em- 
ployed in the Act to conform to Uniform 
Probate Code terminology. The term in- 
cludes a guardian of the minor's prop- 
erty, whether general, limited or tempo- 
rary, and includes a committee, tutor, or 
curator of the minor's property. 

Paragraph (6) (A.C.A. § 9-26-201(f)). 
The definition of "custodial property" 
has been generalized and expanded to 
encompass every conceivable legal or 
equitable interest in property of any 
kind, including real estate and tangible 
or intangible personal property. The 
term is intended, for example, to in- 
clude joint interests with right of survi- 
vorship, beneficial interests in land 
trusts, as well as all other intangible 
interests in property. Contingent or ex- 
pectancy interests such as the designa- 
tion as a beneficiary under insurance 
policies or benefit plans become "custo- 
dial property" only if the designation is 
irrevocable, or when it becomes so, but 
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the Act specifically authorizes the "nom- 
ination" of a future custodian as benefi- 
ciary of such interests (see SECTION 3 
(A.C.A. § 9-26-203)). Proceeds of custo- 
dial property, both immediate and re- 
mote, are themselves custodial prop- 
erty, as is the case under UGMA. 

Custodial property is defined without 
reference to the physical location of the 
property, even if it has one. No useful 
purpose would be served by restricting 
the application of the Act to, for exam- 
ple, real estate "located in this state," 
since a conveyance recorded in the state 
of the property's location, if done with 
proper formalities, should be effective 
even if that state has not enacted this 
Act. The rights, duties and powers of 
the custodian should be determined by 
reference to the law of the state under 
which the custodianship is created, as- 
suming there is sufficient nexus under 
SECTION 2 (A.C.A. § 9-26-202) be- 
tween that state and the transferor, the 
minor or the custodian. 

Paragraph (11) (A.C.A. § 9-26- 
201(k)). This definition of "minor" re- 
tains the historical age of 21 as the age 
of majority, even though most states 
have lowered the age for most other 
purposes, as well as in their versions of 
the 1966 Act. Nevertheless, because the 
Internal Revenue Code continues to 
permit "minority trusts" under Section 
2503(c), IRC, to continue in effect until 
age 21, and because it is believed that 
most donors creating minority trusts or 
custodianships prefer to retain the 
property under management for the 
benefit of the young person as long as 
possible, it is strongly suggested that 
the age of 21 be retained as the age of 
majority under this Act. For states that 
have reduced the age of majority in 
their versions of the 1966 Act, SEC- 



TION 22(c) (A.C.A. § 9-26-222(c)) of 
this Act provides that a change back to 
21 will not affect custodianships that 
have already terminated at an earlier 
age. 

Paragraph (13) (A.C.A. § 9-26- 
201(m)). The definition of the term "per- 
sonal representative" is based upon that 
definition in Sec. 1-201(30) of the Uni- 
form Probate Code. 

Paragraph (15) (A.C.A. § 9-26- 
201(o)). The new definition of "transfer" 
is necessary to reflect the application of 
the Act not only to gifts, but also to 
distributions from trusts and estates, 
obligors of the minor, and transfers of 
the minor's own assets to a custodian- 
ship by the legal representative of a 
minor, all of which are now permitted by 
this Act. 

Paragraph (16) (A.C.A. § 9-26- 
201(p)). The new definition of "transfer- 
or" is required because the term in- 
cludes not only the maker of a gift, i.e., 
a donor in the usual sense, but also 
fiduciaries and obligors who control or 
own property that is the subject of the 
transfer. Nothing in this Act requires 
that a transferor be an "adult." If per- 
mitted under other law of the enacting 
state relating to emancipation or com- 
petence to make a will, gift, or other 
transfer, a minor may make an effective 
transfer of property to a custodian for 
his benefit or for the benefit of another 
minor. 

Paragraph (17) (A.C.A. § 9-26- 
201(q)). Only entities authorized to ex- 
ercise "general" trust powers qualify as 
"trust companies"; that is, the authority 
to exercise only limited fiduciary re- 
sponsibilities, such as the authority to 
accept Individual Retirement Account 
deposits, is not sufficient. 



Comment to Section 2 (A.C.A. § 9-26-202) 



This section has no counterpart in the 
1966 Act. It attempts to resolve uncertain- 
ties and conflicts-of-laws questions that 
have frequently arisen because of the 
present nonuniformity of UGMA in the 
various states and which may continue to 
arise during the transition from UGMA to 
this Act. 

The creation of a custodianship must 



invoke the law of a particular state be- 
cause of the form of the transfer required 
under SECTION 9(a) (A.C.A. § 9-26- 
209(a)). This section provides that a choice 
of the UTMA of the enacting state is 
appropriate and effective if any of the 
nexus factors specified in subsection (a) 
(A.C.A. § 9-26-202(a)) exists at the time of 
the transfer. This Act continues to govern, 
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and subsection (b) (A.C.A. § 9-26-202(b)) 
makes the custodian accountable and sub- 
ject to personal jurisdiction in the courts 
of the enacting state for the duration of 
the custodianship, despite subsequent re- 
location of the parties or the property. 

Subsection (c) (A.C.A. § 9-26-202(c)) 
recognizes that residents of the enacting 
state may elect to have the law of another 
state apply to a transfer. That choice is 
valid if a nexus with the chosen state 
exists at the time of the transfer. If per- 
sonal jurisdiction can be obtained in the 



enacting state under other law apart from 
this Act, the custodianship may be en- 
forced in its courts, which are directed to 
apply the law of the state elected by the 
transferor. 

If the choice of a law under subsection 
(a) (A.C.A. § 9-26-202(a)) or (c) (A.C.A. 
§ 9-26-202(c)) is ineffective because of the 
absence of the required nexus, the trans- 
fer may still be effective under the Act of 
another state with which a nexus does 
exist. See SECTION 21 (A.C.A. § 9-26- 
221). 



Comment to Section 3 (A.C.A. § 9-26-203) 



This section is new and permits a future 
custodian for a minor to be nominated to 
receive a distribution under a will or 
trust, or as a beneficiary of a power of 
appointment, or of contractual rights such 
as a life or endowment insurance policy, 
annuity contract, P.O.D. Account, benefit 
plan, or similar future payment right. 
Nomination of a future custodian does not 
constitute a "transfer" under this Act and 
does not create custodial property. If it 
did, the nomination and beneficiary desig- 
nation would have to be permanent, since 
a "transfer" is irrevocable and indefeasi- 
bly vests ownership of the interest in the 
minor under SECTION 11(b) (A.C.A. § 9- 
26-211(b)). 

Instead this section permits a revocable 
beneficiary designation that takes effect 
only when the donor dies, or when a 
lifetime transfer to the custodian for the 
minor beneficiary occurs, such as a distri- 
bution under an inter vivos trust. How- 



ever, an unrevoked nomination under this 
section is binding on a personal represen- 
tative or trustee (see SECTION 5(b)) 
(A.C.A. § 9-26-205(b)) and on insurance 
companies and other obligors who con- 
tract to pay in the future (see SECTION 
7(b) (A.C.A. § 9-26-207(b))). 

The person making the nomination may 
name contingent or successive future cus- 
todians to serve, in the order named, in 
the event that the person first nominated 
dies, or is unable, declines, or is ineligible 
to serve. Such a substitute future custo- 
dian is a custodian "nominated . . . under 
Section 3" to whom the transfer must be 
made under SECTIONS 5(b) (A.C.A. § 9- 
26-205(b)) and 7(b) (A.C.A. § 9-26-207(b)). 

Any person nominated as future custo- 
dian may decline to serve before the trans- 
fer occurs and may resign at any time 
after the transfer. See SECTION 18 
(A.C.A. § 9-26-218). 



Comment to Section 4 (A.C Jl. § 9-26-204) 



To emphasize the different kinds of 
transfers that create presently effective 
custodianships under this Act, they are 
separately described in SECTIONS 4 
(A.C.A. § 9-26-204), 5 (A.C.A. § 9-26- 
205), 6 (A.C.A. § 9-26-206) and 7 (A.C.A. 
§ 9-26-207). This section in part corre- 
sponds to Section 2(a) of the 1966 Act and 
covers the traditional lifetime gift that 



was the only kind of transfer authorized 
by the 1966 Act. It also covers an irrevo- 
cable exercise of a power of appointment 
in favor of a custodian, as distinguished 
from the exercise of a power in a revocable 
instrument that results only in the nomi- 
nation of a future custodian under SEC- 
TION 3 (A.C.A. § 9-26-203). 
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Comment to Section 5 (A.C.A. § 9-26-205) 



This section is new and has no counter- 
part in the 1966 Act. It is based on non- 
uniform provisions adopted by Connecti- 
cut, Illinois, Wisconsin and other states to 
validate distributions from trusts and es- 
tates to a custodian for a minor benefi- 
ciary, when the use of a custodian is ex- 



pressly authorized by the governing 
instrument. It also covers the designation 
of the custodian whenever the settlor or 
testator fails to make a nomination, or the 
future custodian nominated under SEC- 
TION 3 (A.C.A. § 9-26-203) (and any al- 
ternate named) fails to qualify. 



Comment to Section 6 (A.C.A. § 9-26-206) 



This section is new and has no counter- 
part in the 1966 Act. It covers a new 
concept, already authorized by the law of 
some states through nonuniform amend- 
ments to the 1966 Act, to permit 
custodianships to be used as guardianship 
or conservator substitutes, even though 
not specifically authorized by the person 
whose property is the subject of the trans- 
fer. It also permits the legal representa- 
tive of the minor, such as a conservator or 
guardian, to transfer the minor's own 
property to a new or existing custodian- 
ship for the purposes of convenience or 
economies of administration. 

A custodianship may be created under 
this section even though not specifically 
authorized by the transferor, the testator, 
or the settlor of the trust if three tests are 
satisfied. First, the fiduciary making the 
transfer must determine in good faith and 
in his fiduciary capacity that a custodian- 
ship will be in the best interests of the 
minor. Second, a custodianship may not be 
prohibited by, or inconsistent with, the 
terms of any governing instrument. Incon- 
sistent terms would include, for example, 
a spendthrift clause in a governing trust, 
provisions terminating a governing trust 
for the minor's benefit at a time other 



than the time of the minor's age of major- 
ity, and provisions for mandatory distribu- 
tions of income or principal at specific 
times or periodic intervals. Provisions for 
other outright distributions or bequests 
would not be inconsistent with the cre- 
ation of a custodianship under this sec- 
tion. Third, the amount of property trans- 
ferred, (as measured by its value) must be 
of such relatively small amount that the 
lack of court supervision and the typically 
stricter investment standards that would 
apply to the conservator otherwise will 
not be important. However, if the property 
is of significant size, transfer to a custo- 
dian may still be made if the court ap- 
proves and if the other two tests are met. 
The custodianship created under this 
section without express authority in the 
governing instrument will terminate upon 
the minor's attainment of the statutory 
age of majority of the enacting state apart 
from this Act, i.e., at the same age a 
conservatorship of the minor would end. 
See SECTION 20(b)* and the Comment 
thereto. 



* There is no Section 20(b). 



Comment to Section 7 (A.C.A. § 9-26-207) 



This section is new and, like SECTION 
6 (A.C.A. § 9-26-206), permits a custodi- 
anship to be established as a substitute 
for a conservator to receive payments due 
a minor from sources other than estates, 
trusts, and existing guardianships cov- 
ered by SECTIONS 5 (A.C.A. § 9-26-205) 
and 6 (A.C.A. § 9-26-206). For example, a 
tort judgment debtor of a minor, a bank 
holding a joint or P.O.D. account of which 
a minor is the surviving payee, or an 
insurance company holding life insurance 



policy or benefit plan proceeds payable to 
a minor may create a custodianship under 
this section. 

Use of this section is mandatory when a 
future custodian has been nominated un- 
der SECTION 3 (A.C.A. § 9-26-203) as a 
named beneficiary of an insurance policy, 
benefit plan, deposit account, or the like, 
because the original owner of the property 
specified a custodianship (and a future 
custodian) to receive the property. If that 
custodian (or any alternate named) is not 
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available, if none was nominated, or none 
could have been nominated (as in the case 
of a tort judgment payable to the minor), 
this section is permissive and does not 
preclude the obligor from requiring the 



appointment of a conservator to receive 
payment. It allows the obligor to transfer 
to a custodian unless the property exceeds 
the stated value, in which case a conser- 
vator must be appointed to receive it. 



Comment to Section 8 (A.C.A. § 9-26-208) 



This section discharges transferors 
from further responsibility for custodial 
property delivered to and receipted for by 
the custodian. See also SECTION 16 
(A.C.A. § 9-26-216) which protects 
transferors and other third parties deal- 
ing with custodians. Because a discharge 
or release for a donative transfer is not 
necessary, this section had no counterpart 
in the 1966 Act. 



This section does not authorize an ex- 
isting custodian, or a custodian to whom 
an obligor makes a transfer under SEC- 
TION 7 (A.C.A. § 9-26-207), to settle or 
release a claim of the minor against a 
third party. Only a conservator, guardian 
ad litem or other person authorized under 
other law to act for the minor may release 
such a claim. 



Comment to Section 9 (A.C.A. § 9-26-209) 



The 1966 Act contained optional brack- 
eted language permitting an adopting 
state to limit the class of eligible initial 
custodians to an adult member of the 
minor's family or a guardian of the minor. 
This optional limitation has been deleted 
because it would preclude the use of an 
individual and uncompensated custodian 
if no qualified or willing family member is 
available. 

Otherwise, with respect to transfers of 
securities, cash, and insurance or annuity 
contracts, this section tracks the cognate 
provisions of subsection 2(a) of the 1966 
Act, with one exception. Under subsection 
(a)(l)(ii) (A.C.A. § 9-26-209(a)(l)(ii)) of 
this section, a transfer of securities in 
registered form may be accomplished 
without registering the transfer in the 
name of the custodian so that the transfer 
may be accomplished more expeditiously, 
and so that securities may be held by 
custodians in street name. In other words, 
subsection (a)(l)(i) (A.C.A. § 9-26- 
209(a)(l)(i)) is not the exclusive manner 
for making effective transfers of securities 
in registered form. 

In addition, subsection (a) (A.C.A. § 9- 
26-209(a)) creates new procedures for 
handling the additional types of property 
now subject to the Act; specifically: 

Paragraph (3) (A.C.A. § 9-26- 
209(a)(3)) covers the irrevocable trans- 
fer of ownership of like and endowment 
insurance policies and annuity con- 
tracts. 



Paragraph (4) (A.C.A. § 9-26- 
209(a)(4)) covers the irrevocable exer- 
cise of a power of appointment and the 
irrevocable present assignment of fu- 
ture payment rights, such as royalties, 
interest and principal payments under 
a promissory note, or beneficial inter- 
ests under life or endowment or annuity 
insurance contracts or benefit plans. 
The payor, issuer, or obligor may re- 
quire additional formalities such as 
completion of a specific assignment 
form and an endorsement, but the 
transfer is effective upon delivery of the 
notification. See SECTION 3 (A.C.A. 
§ 9-26-203) and the Comment thereto 
for the procedure for revocably "nomi- 
nating" a future custodian as a benefi- 
ciary of a power of appointment or such 
payment rights. 

Paragraph (5) (A.C.A. § 9-26- 
209(a)(5)) is the exclusive method for 
the transfer of real estate and includes 
a disposition effected by will. Under the 
law of those states in which a devise of 
real estate vests in the devisee without 
the need for a deed from the personal 
representative of the decedent, a docu- 
ment such as the will must still be 
"recorded" under this provision to make 
the transfer effective. For inter vivos 
transfers, of course, a conveyance in 
recordable form would be employed for 
dispositions of real estate to a custo- 
dian. 

Paragraph (6) (A.C.A. § 9-26- 
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209(a)(6)) covers the transfer of per- 
sonal property such as automobiles, air- 
craft, and other property subject to 
registration of ownership with a state or 
federal agency. Either registration of 
the transfer in the name of the custo- 
dian or delivery of the endorsed certifi- 
cate in registerable form makes the 
transfer effective. 

Paragraph (7) (A.C.A. § 9-26- 
209(a)(7)) is a residual classification, 
covering all property not otherwise cov- 
ered in the preceding paragraphs. Ex- 
amples would include nonregistered se- 
curities, partnership interests, and 
tangible personal property not subject 
to title certificates. 

The form of the transfer document rec- 
ommended and set forth in subsection (b) 
(A.C.A. § 9-26-209(b)) contains an accep- 
tance that must be executed by the custo- 
dian to make the disposition effective. 
While such a form of written acceptance is 
not specifically required in the case of 
registered securities under subsection 
(a)(1) (A.C.A. § 9-26-209(a)(l)), money 
under (a)(2) (A.C.A. § 9-26-209(a)(2)), in- 
surance contracts or interests under (a)(3) 
(A.C.A. § 9-26-209(a)(3)) or (4) (A.C.A. 
§ 9-26-209(a)(4)), real estate under (a)(5) 
(A.C.A. § 9-26-209(a)(5)), or titled prop- 
erty under (a)(6) (A.C.A. § 9-26- 
209(a)(6)), it is certainly the better and 
recommended practice to obtain the ac- 
knowledgment, consent, and acceptance 
of the designated custodian on the instru- 
ment of transfer, or otherwise. 

A transferor may create a custodianship 
by naming himself as custodian, except for 
transfers of securities under subsection 
(a)(1)(h) (A.C.A. § 9-26-209(a)(l)(ii)), in- 
surance and annuity contracts under 
(a)(3)(ii) (A.C.A. § 9-26-209(a)(3)(ii)), and 
titled personalty under (a)(6)(ii) (A.C.A. 
§ 9-26-209(a)(6)(ii)), which are made 
without registering them in the name of 
the custodian, and transfers of the resid- 
ual class of property covered by (a)(7) 
(A.C.A. § 9-26-209(a)(7)). In all of these 
cases a transfer of possession and control 
to a third party is necessary to establish 
donative intent and consummation of the 
transfer, and designation of the transferor 
as custodian renders the transfer invalid 
under SECTION 11(a)(2) (A.C.A. § 9-26- 
211(a)(2)). 



Note, also, that the Internal Revenue 
Service takes the position that custodial 
property is includable in the gross estate 
of the donor if he appoints himself custo- 
dian and dies while serving in that capac- 
ity before the minor attains the age of 21. 
Rev.Rul. 57-366, C.B. 1957-2, 618; 
Rev.Rul. 59-357, C.B. 1959-2, 212; 
Rev.Rul. 70-348, C.B. 1970-2, 193; Estate 
of Prudowsky v. Comm'r, 55 T.C. 890 
(1971), aff'd per curiam, 465 F.2d 62 (7th 
Cir. 1972). 

This Act has been drafted in an attempt 
to avoid income attribution to the parent 
or inclusion of custodial insurance policies 
on a custodian's life in the estate of the 
custodian through the changes made in 
the standards for expenditure of custodial 
property and the custodian's incidents of 
ownership in custodial property. See SEC- 
TIONS 13 (A.C.A. § 9-26-213) and 14 
(A.C.A. § 9-26-214) and the Comments 
thereto. However, the much greater prob- 
lem of inclusion of custodial property in 
the estate of the donor who serves as 
custodian remains. Therefore, despite the 
fact that this section of the Act permits it 
in the case of registered securities, money, 
life insurance, real estate, and personal 
property subject to titling laws, it is gen- 
erally still inadvisable for a donor to ap- 
point himself custodian or for a parent of 
the minor to serve as custodian. See, gen- 
erally Sections 2036 and 2038 I.R.C. and 
Rulings and cases cited above; with re- 
spect to gifts of closely held stock when a 
donor retains voting rights by serving as 
custodian, see Section 2036(b), I.R.C, 
overruling U.S. v. Bynum, 408 U.S. 125 
(1972), rehearing denied, 409 U.S. 898. 

Subsection (c) (A.C.A. § 9-26-209(c)) 
tracks in substance Section 2(c) of the 
1966 Act. However, it replaces the require- 
ment that the transferor "promptly do all 
things within his power" to complete the 
transfer, with the requirement that such 
action must be taken "as soon as practica- 
ble." This change is intended only to re- 
flect the fact that possession and control of 
property transferred from an estate can 
rarely be accomplished with the immedi- 
acy that the term "promptly" may have 
implied. In the case of inter vivos trans- 
fers, no relaxation of the former require- 
ment is intended, since "prompt" transfer 
of dominion is usually practicable. 
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Comment to Section 10 (A.CA. § 9-26-210) 



The first sentence follows Section 2(b) of 
the 1966 Act. The second sentence states 
what was implicit in the 1966 Act, that 
additional transfers at different times and 
from different sources may be made to an 
existing custodian for the minor and do 
not create multiple custodianships. This 
provision also permits an existing custo- 
dian to be named as successor custodian 
by another custodian for the same minor 
who resigns under SECTION 18 (A.C.A. 
§ 9-26-218) for the purpose of consolidat- 
ing the assets in a single custodianship. 

Note, however, that these results are 
limited to transfers made "under this Act." 
Gifts previously made under the enacting 
state's UGMA or under the UGMA or 
UTMA of another state must be treated as 
separate custodianships, even though the 



same custodian and minor are involved, 
because of possible differences in the age 
of distribution and custodian's powers un- 
der those other Acts. 

Even when all transfers to a single 
custodian are made "under this Act" and a 
single custodianship results, custodial 
property transferred under SECTIONS 6 
(A.C.A. § 9-26-206) and 7 (A.C.A. § 9-26- 
207) must be accounted for separately 
from property transferred under SEC- 
TIONS 4 (A.C.A. § 9-26-204) and 5 
(A.C.A. § 9-26-205) because the custodi- 
anship will terminate sooner with respect 
to the former property if the enacting 
state has a statutory age of majority lower 
than 21. See SECTION 20 (A.C.A. § 9- 
26-220) and the Comment thereto. 



Comment to Section 11 (A.CA. § 9-26-211) 



Subsection (a) (A.C.A. § 9-26-211(a)) 
generally tracks Section 2(c) of the 1966 
Act, except that the transferor's designa- 
tion of himself as custodian of property for 
which he is not eligible to serve under 
SECTION 9(a) (A.C.A. § 9-26-209(a)) 
makes the transfer ineffective. See Com- 
ment to SECTION 9 (A.C.A. § 9-26-209). 

The balance of this section generally 
tracks Section 3 of the 1966 Act with a 
number of necessary, and perhaps signifi- 
cant, changes required by the new kinds 
of property subject to custodianships. The 
1966 Act provides that a transfer made in 
accordance with its terms "conveys to the 
minor indefeasibly vested legal title to the 
[custodial property]." Because equitable 
interests in property may be the subject of 
a transfer under this Act, the reference to 
'legal title" has been deleted, but no 
change concerning the effect or finality of 
the transfer is intended. 

However, subsection (b) (A.C.A. § 9-26- 
211(b)) qualifies the rights of the minor in 
the property, by making them subject to 
"the rights, powers, duties, and authority" 
of the custodian under this Act, a concept 
that may have been implicit and intended 
in the 1966 Act, but not expressed. The 
concept is important because of the kinds 
of property, particularly real estate, now 
subject to custodianship. If the minor is 
married, it would be possible for home- 



stead, dower, or community property 
rights to attach to real estate (or other 
property) acquired after marriage by the 
minor through a transfer to a custodian- 
ship for his benefit. The quoted language 
qualifying the minor's interest in the 
property is intended to override these 
rights insofar as they may conflict with 
the custodian's ability and authority to 
manage, sell, or transfer such property 
while it is custodial property. Upon termi- 
nation of the custodianship and transfer 
of the custodial property to the former 
minor, the custodial property would then 
become subject to such spousal rights for 
the first time. 

For a list of the immunities enjoyed by 
third persons under subsection (c) (A.C.A. 
§ 9-26-211(c)), see SECTION 16 (A.C.A. 
§ 9-26-216) and the Comment thereto. 

Because a custodianship under this Act 
can extend beyond the age of majority in 
many states, or beyond emancipation of a 
minor through marriage or otherwise, the 
Drafting Committee considered the addi- 
tion of a spendthrift clause to this section. 
The idea was rejected because neither the 
1966 Act nor its predecessors had such a 
provision, because spendthrift protection 
would extend only until 21 in any event 
and judgments against the minor would 
then be enforceable, and because the 
spendthrift qualification on the interest of 
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the minor in the property may be incon- 
sistent with the theory of the Act to convey 
the property indefeasibly to the minor. 



Comment to Section 12 (A.C.A. § 9-26-212) 



Subsection (a) (A.C.A. § 9-26-2 12(a)) 
expands Section 4(a) of the 1966 Act to 
include the duties to take control and 
appropriately register or record custodial 
property in the name of the custodian. 

Subsection (b) (A.C.A. § 9-26-212(b)) 
restates and makes somewhat stricter the 
prudent man fiduciary standard for the 
custodian, since it is now cast in terms of 
a prudent person "dealing with property 
of another" rather than one "who is seek- 
ing a reasonable income and the preserva- 
tion of his capital," as under the 1966 Act. 
The rule also adds a slightly higher stan- 
dard for professional fiduciaries. The rule 
parallels section 7-302 of the Uniform 
Probate Code in order to refer to the 
existing and growing body of law inter- 
preting that standard. The 1966 Act per- 
mitted a custodian to retain any security 
or bank account received, without the ob- 
ligation to diversify investment. This sub- 
section extends that rule to any property 
received. 

In order to eliminate any uncertainty 
that existed under the 1966 Act, subsec- 
tion (c) (A.C.A. § 9-26-212(c)) grants spe- 
cific authority to invest custodial property 
in life insurance on the minor's life, pro- 
vided the minor's estate is the sole bene- 
ficiary, or on the life of another person in 
whom the minor has an insurable inter- 



est, provided the minor, the minor's es- 
tate, or the custodian in his custodial 
capacity is made the beneficiary of such 
policies. 

Subsection (d) (A.C.A. § 9-26-212(d)) 
generally tracks Section 4(g) of the 1966 
Act but adds the provision requiring that 
custodial property consisting of an undi- 
vided interest be held as tenant in com- 
mon. This provision permits the custodian 
to invest custodial property in common 
trust funds, mutual funds, or in a propor- 
tional interest in a "jumbo" certificate of 
deposit. Investment in property held in 
joint tenancy with right of survivorship is 
not permitted, but the Act does not pre- 
clude a transfer of such an interest to a 
custodian and the custodian is authorized 
under subsection (b) (A.C.A. § 9-26- 
212(b)) to retain a joint tenancy interest 
so received. 

Subsection (e) (A.C.A. § 9-26-212(e)) 
follows Section 4(h) of the 1966 Act, but 
adds the requirement that income tax 
information be maintained and made 
available for preparation of the minor's 
tax returns. Because the custodianship is 
not a separate legal entity or taxpayer, the 
minor's tax identification number should 
be used to identify all custodial property 
accounts. 



Comment to Section 13 (A.CA § 9-26-213) 



Subsection (a) (A.C.A. § 9-26-213(a)) 
replaces the specific list of custodian's 
powers in Section 4(f) of the 1966 Act 
which related only to the securities, 
money, and insurance, then the only per- 
mitted kinds of custodial property. It was 
determined not to expand the list to try to 
deal with all forms of property now cov- 
ered by the Act and to specify all powers 
that might be appropriate for each kind of 
property, or to refer to an existing body of 
state law, such as the Trustee's Powers 
Act, since such powers would not be uni- 
form. Instead, this provision grants the 
custodian the very broad and general pow- 
ers of an unmarried adult owner of the 
property, subject to the prudent person 



rule and to the duties of segregation and 
record keeping specified in SECTION 12 
(A.C.A. § 9-26-212). This approach per- 
mits the Act to be self-contained and more 
readily understandable by volunteer, non- 
professional fiduciaries, who most often 
serve as custodians. It is intended that the 
authority granted includes the powers 
most often suggested for custodians, such 
as the power to borrow, whether at inter- 
est or interest free, the power to invest in 
common trust funds, and the power to 
enter contracts that extend beyond the 
termination of the custodianship. 

Subsection (a) (A.C.A. § 9-26-213(a)) 
further specifies that the custodian's pow- 
ers or incidents of ownership in custodial 
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property such as insurance policies may 
be exercised only in his capacity as custo- 
dian. This provision is intended to prevent 
the exercise of those powers for the direct 
or indirect benefit of the custodian, so as 
to avoid as nearly as possible the result 
that a custodian who dies while holding 



an insurance policy on his own life for the 
benefit of a minor will have the policy 
taxed in his estate. See, Section 2042, 
I.R.C.; but compare Terriberry v. U.S., 517 
F.2d 286 (5th Cir. 1975), and Rose v. U.S., 
511 F.2d 259 (5th Cir. 1975). 



Comment to Section 14 (A.CA. § 9-26-214) 



Subsections (a) (A.C.A. § 9-26-2 14(a)) 
and (b) (A.C.A. § 9-26-214(b)) track sub- 
sections (b) and (c) of Section 4 of the 1966 
Act, but with two significant changes. The 
standard for expenditure of custodial 
property has been amended to read "for 
the use and benefit of the minor," rather 
than "for the support, maintenance, edu- 
cation and benefit of the minor" as speci- 
fied under the 1966 Act. This change is 
intended to avoid the implication that the 
custodial property can be used only for the 
required support of the minor. 

The IRS has taken the position that the 
income from custodial property, to the 
extent it is used for the support of the 
minor-donee, is includable in the gross 
income of any person who is legally obli- 
gated to support the minor-donee, 
whether or not that person or parent is 
serving as the custodian. Rev.Rul. 56-484, 
C.B. 1956-2, 23; Rev.Rul. 59-357, C.B. 
1959-2, 212. However, Reg. 1.662(a)-4 pro- 
vides that the term "legal obligation" in- 
cludes a legal obligation to support an- 
other person if, and only if, the obligation 
is not affected by the adequacy of the 
dependent's own resources. Thus, if under 
local law a parent may use the resources 
of a child for the child's support in lieu of 
supporting the child himself or herself, no 
obligation of support exists, whether or 
not income is actually used for support, at 
least if the child's resources are adequate. 
See, Bittker, Federal Taxation of Income 
Estates and Gifts f 80.44 (1981). 

For this reason, new subsection (c) 
(A.C.A. § 9-26-214(c)) has been added to 
specify that distributions or expenditures 



may be made for the minor without regard 
to the duty or ability of any other person 
to support the minor and that distribu- 
tions or expenditures are not in substitu- 
tion for, and shall not affect, the obligation 
of any person to support the minor. Other 
possible methods of avoiding the attribu- 
tion of custodial property income to the 
person obligated to support the minor 
would be to prohibit the use of custodial 
property or its income for that purpose, or 
to provide that any such use gives rise to a 
cause of action by the minor against his 
parent to the extent that custodial prop- 
erty or income is so used. The first alter- 
native was rejected as too restrictive, and 
the second as too cumbersome. 

The "use and benefit" standard in sub- 
sections (a) (A.C.A. § 9-26-214(a)) and (b) 
(A.C.A. § 9-26-214(b)) is intended to in- 
clude payment of the minor's legally en- 
forceable obligations such as tax or child 
support obligations or tort claims. Custo- 
dial property could be reached by levy of a 
judgment creditor in any event, so there is 
no reason not to permit custodian or 
court-ordered expenditures for enforce- 
able claims. 

An "interested person" entitled to seek 
court ordered distributions under subsec- 
tion (b) (A.C.A. § 9-26-214(b)) would in- 
clude not only the parent or conservator or 
guardian of the minor and a transferor or 
a transferor's legal representative, but 
also a public agency or official with cus- 
tody of the minor and a third party to 
whom the minor owes legally enforceable 
debts. 



Comment to Section 15 (A.C.A. § 9-26-215) 



This section parallels and restates Sec- 
tion 5 of the 1966 Act. It deletes the 
statement that a custodian may act with- 
out compensation for services, since that 
concept is implied in the retained provi- 



sion that a custodian has an "election" to 
be compensated. However, to prevent 
abuse, the latter provision for permissive 
compensation is denied to a custodian who 
is also the donor of the custodial property. 
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The custodian's election to charge com- 
pensation must be exercised (although the 
compensation need not be actually paid) 
at least annually or it lapses and may not 
be exercised later. This provision is in- 
tended to avoid imputed income to the 
custodian who waives compensation, and 
also to avoid the accumulation of a large 
unanticipated claim for compensation ex- 
ercisable at termination of the custodian- 
ship. 

This section deletes as surplusage the 
bracketed optional standards contained in 
the 1966 Act for determining "reasonable 



compensation" which included, "in the or- 
der stated," a direction by the donor, stat- 
utes governing compensation of custodi- 
ans or guardians, or court order. While 
compensation of custodians becomes a 
more likely occurrence and a more impor- 
tant issue under this Act because property 
requiring increased management may 
now be subject to custodianship, compen- 
sation can still be determined by agree- 
ment, by reference to a statute or by court 
order, without the need to so state in this 
Act. 



Comment to Section 16 (A.C.A. § 9-26-216) 



This section carries forward, but short- 
ens and simplifies, Section 6 of the 1966 
Act, with no substantive change intended. 
The 1966 revision permitted a 14-year old 
minor to appoint a successor custodian 
and specifically provided that third par- 
ties were entitled to rely on the appoint- 
ment. Because this section refers to any 
custodian, and "custodian" is defined to 
include successor custodians (SECTION 
1(7) (A.C.A. § 9-26-201(g))), a successor 
custodian appointed by the minor is in- 
cluded among those upon whom third par- 
ties may rely. 

Similarly, because this section protects 
any third "persons," it is not necessary to 
specify here or in SECTION 11(c) (A.C.A. 
§ 9-26-2 11(c)) that it extends to any "issu- 
er, transfer agent, bank, life insurance 



company, broker, or other person or finan- 
cial institution," as did the 1966 Act. See 
the definition of "person" in SECTION 
1(12) (A.C.A. § 9-26-201(1)). 

This section excludes from its protection 
persons with "knowledge" of the irregular- 
ity of a transaction, a concept not ex- 
pressed but probably implied in Section 6 
of the 1966 Act. See, e.g., State ex rel. 
Paden v. Currel, 597 S.W.2d 167 
(Mo.App.1980) disapproving the pledge of 
custodial property to secure a personal 
loan to the custodian. 

Similarly, this section does not alter the 
requirements for bona fide purchaser or 
holder in due course status under other 
law for persons who acquire from a custo- 
dian custodial property subject to recorda- 
tion or registration. 



Comment to Section 17 (A.CA. § 9-26-217) 



This section has no counterpart in the 
1966 Act and is based upon Section 5-429 
of the Uniform Probate Code, relating to 
limitations on the liability of conservators. 
Because some forms of custodial property 
now permitted under this Act can give rise 
to liabilities as well as benefits (e.g., gen- 
eral partnership interests, interests in 
real estate or business proprietorships, 
automobiles, etc.) the Committee believes 
it is necessary to protect the minor and 
other assets he might have or acquire 
from such liabilities, since the minor is 
unable to disclaim a transfer to a custo- 
dian for his benefit. Similar protection for 
the custodian is necessary so as not to 
discourage nonprofessional or uncompen- 
sated persons from accepting the office. 



Therefore this section generally limits the 
claims of third parties to recourse against 
the custodial property, as third parties 
dealing with a trust are generally limited 
to recourse against the trust corpus. 

The custodian incurs personal liability 
only as provided in subsection (b) (A.C.A. 
§ 9-26-217(b)) for actual fault or for fail- 
ure to disclose his custodial capacity "in 
the contract" when contracting with third 
parties. In oral contracts, oral disclosure 
of the custodial capacity is sufficient. The 
minor, on the other hand, incurs personal 
liability under subsection (c) (A.C.A. § 9- 
26-2 17(c)) only for actual fault. 

When custodial property is subjected to 
claims of third parties under this section, 
the minor or his legal representative, if 
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not a party to the action by which the 
claim is successfully established, may 
seek to recover the loss from the custodian 



in a separate action. See SECTION 19 
(A.C.A. § 9-26-219) and the Comment 
thereto. 



Comment to Section 18 (A.C.A. § 9-26-218) 



This section tracks but condenses Sec- 
tion 7 of the 1966 Act to provide that the 
custodian, or if the custodian does not do 
so, the minor if he is 14, may appoint the 
successor custodian, or failing that, that 
the conservator of the minor or a court 
appointee shall serve. It also covers dis- 
claimer of the office by designated or suc- 
cessor custodians or by nominated future 
custodians who decline to serve. 

This Act broadens the category of per- 



sons who may be designated by the initial 
custodian as successor custodian from an 
adult member of the minor's family, his 
conservator, or a trust company to any 
adult or trust company. However, the mi- 
nor's designation remains limited to an 
adult member of his family (expanded to 
include a spouse and a stepparent, see 
SECTION 1(10)), his conservator, or a 
trust company. 



Comment to Section 19 (A.C.A. § 9-26-219) 



This section carries forward Section 8 of 
the 1966 Act, but expands the class of 
parties who may require an accounting by 
the custodian to include any person who 
made a transfer to him (or any such per- 
son's legal representative), the minor's 
guardian of the person, and the successor 
custodian. 

Subsection (b) (A.C.A. § 9-26-219(b)) 
authorizes but does not obligate a succes- 
sor custodian to seek an accounting by the 
predecessor custodian. Since the minor 
and other persons mentioned in subsec- 
tion (a) (A.C.A. § 9-26-219(a)) may also 
seek an accounting from the predecessor 
at any time, it is anticipated that the 
exercise of this right by the successor 
should be rare. 

Subsection (a) (A.C.A. § 9-26-219(a)) 
also gives the same parties (other than a 
successor custodian) the right to seek re- 
covery from the custodian for loss or dim- 



inution of custodial property resulting 
from successful claims by third persons 
under SECTION 17 (A.C.A. § 9-26-217), 
unless that issue has already been adju- 
dicated in an action under that section to 
which the minor was a party. 

This section does not contain a separate 
statute of limitations precluding petitions 
for accounting after termination of the 
custodianship. Because custodianships 
can be created without the knowledge of 
the minor, a person might learn of a cus- 
todian's failure to turn over custodial 
property long after reaching majority, and 
should not be precluded from asserting his 
rights in the case of such fraud. In addi- 
tion, the 1966 Act has no such preclusion 
and seems to have worked well. Other law, 
such as general statutes of limitation and 
the doctrine of laches, should serve ade- 
quately to protect former custodians from 
harassment. 



Comment to Section 20 (A.C.A. § 9-26-220) 



This section tracks Section 4(d) of the 
1966 Act, but provides that 
custodianships created by fiduciaries 
without express authority from the donor 
of the property under SECTION 6 (A.C.A. 
§ 9-26-206) and by obligors of the minor 
under SECTION 7 (A.C.A. § 9-26-207) 
terminate upon the minor's attaining the 
age of majority under the general laws of 



the state, since these custodianships are 
substitutes for conservatorships that 
would otherwise terminate at that time. 
Because property in a single custodian- 
ship may be distributable at different 
times, separate accounting for custodial 
property by source may be required. See 
Comment to SECTION 10 (A.C.A. § 9-26- 
210). 
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Comment to Section 21 (A.CA. § 9-26-221) 



This section is new and has two pur- 
poses. First, it operates as a "savings 
clause" to validate transfers made after its 
effective date which mistakenly refer to 
the enacting state's UGMA rather than to 
this Act. Second, it validates transfers 
attempted under the UGMA of another 



state which would not permit transfers 
from that source or of property of that 
kind or under the UTMA of another state 
with no nexus to the transaction, provided 
in each case that the enacting state has a 
sufficient nexus to the transaction under 
SECTION 2 (A.C.A. § 9-26-202). 



Comment to Section 22 (A.C.A. § 9-26-222) 



Subsection (a) (A.C.A. § 9-26-222(a)) is 
new and is based on Section 45- 109a of the 
Connecticut Act which validates gifts of 
real estate and partnership interests 
made prior to their inclusion as "custodial 
property" under that Act. However, this 
provision goes further and purports also 
to validate prior transfers of the kind now 
covered by the Act, i.e., transfers from 
estates, trusts, guardianships, and obli- 
gors. 

All states have previously enacted some 
version of UGMA, and it will be more 
orderly to subject gifts or other transfers 
under the prior Act to the procedures of 
this Act, rather than to keep both Acts in 
force, presumably for 18 or 21 years until 
all custodianships created under prior law 
have terminated. Subsection (b) (A.C.A. 



§ 9-26-222(b)) is intended to apply this 
Act to prior gifts and existing 
custodianships insofar as it is constitu- 
tionally permissible to do so. However, 
prior custodianships will continue to ter- 
minate at the age prescribed under the 
prior Act. 

Optional subsection (c) (A.C.A. § 9-26- 
222(c)) is also new and is based upon 
Section 45-109b of the Connecticut Act. It 
is intended for adoption in those states 
that amended their Acts to reduce the age 
of majority to 18, but which adopt the 
recommended return to 21 as the age at 
which custodianships terminate. Its pur- 
pose is to avoid resurrecting 
custodianships for persons not yet 21 
which terminated during the period that 
the age of 18 governed termination. 



UNIFORM SECURITIES OWNERSHIP BY MINORS ACT 

(§ 9-26-301 ET SEQ.) 



Prefatory Note 



The preparation of this Act was under- 
taken to extend the application of the 
basic policy embodied in the Uniform 
Stock Transfer Act and in Article 8 of the 
Uniform Commercial Code. That policy is 
to promote the free transfer of investment 
securities by making them negotiable and 
protecting bona fide purchasers and other 
innocent parties from adverse claims. The 
Uniform Gifts to Minors Act and the Uni- 
form Act for Simplification of Fiduciary 
Security Transfers have extended that 
policy in particular situations to relieve 
those handling securities from burden- 
some duties of inquiry. The need for fur- 
ther legislation extending the policy to 
securities owned by minors has been rec- 
ognized in Alabama, California, New York, 
Ohio and other states where statutes in 
this field have already been adopted. 



The present Act is patterned on the 
existing statutes and on the prior uniform 
acts referred to. Drafts were submitted to 
counsel for the New York Stock Exchange 
and to appropriate Sections of the Ameri- 
can Bar Association and were revised in 
the light of their comments. Persons han- 
dling securities are freed from any burden 
of inquiry as to the age of the holder. 
Unless such persons have actual knowl- 
edge, or unless written notice is received 
in the office acting in the transaction, they 
are exonerated from liability arising from 
the minority of the holder and the minor is 
denied the right to disaffirm or avoid the 
transaction. Thus a potential clog on all 
transfers of securities is removed, and 
rightful transfers by minors are relieved 
of a burden of delay and expense. 
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TITLE 12 

LAW ENFORCEMENT, EMERGENCY MANAGEMENT, 
AND MILITARY AFFAIRS 

UNIFORM CODE OF MILITARY JUSTICE 

(§ 12-64-101 ET SEQ.) 

Prefatory Note 

This Act provides for the administration eral service. It is designed to facilitate the 
of military justice in the National Guard transition of the National Guard into Fed- 
not in Federal service. It is based directly eral service and to familiarize it with the 
on the United States Code of Military principles of the administration of mili- 
Justice and follows the Federal Code in all tary justice under which it will be re- 
instances except those not considered quired to operate when federalized, 
suited for the National Guard not in Fed- 
Comment to Part X, codified as A.C.A. § 12-64-801 et seq. 

There is embodied in Part X, codified as of course many other possible offenses 

A.C.A. § 12-64-801 et seq., all of those which might be added. However, it is 

offenses found in the United States Code believed that Section 1045 (A.C.A. § 12- 

of Military Justice with the exception of 64-844) of this Act, which is a general 

the more serious crimes, jurisdiction of article, extends to most of those offenses 

which is reserved to civil courts. There are not specifically provided for herein. 
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TITLE 15 

NATURAL RESOURCES AND ECONOMIC DEVELOPMENT 

UNIFORM CONSERVATION EASEMENT ACT 
(§ 15-20-401 ET SEQ.) 



A.C.R.C. Notes. The Arkansas version 
of this act is different from the uniform 
law and does not follow the same section 
order. The comments set out below follow 



the section order of the uniform law and, 
consequently, do not appear in A.C.A. or- 
der. 



Prefatory Note 



The Act enables durable restrictions 
and affirmative obligations to be attached 
to real property to protect natural and 
historic resources. Under the conditions 
spelled out in the Act, the restrictions and 
obligations are immune from certain com- 
mon law impediments which might other- 
wise be raised. The Act maximizes the 
freedom of the creators of the transaction 
to impose restrictions on the use of land 
and improvements in order to protect 
them, and it allows a similar latitude to 
impose affirmative duties for the same 
purposes. In each instance, if the require- 
ments of the Act are satisfied, the restric- 
tions or affirmative duties are binding 
upon the successors and assigns of the 
original parties. 

The Act thus makes it possible for 
Owner to transfer a restriction upon the 
use of Blackacre to Conservation, Inc., 
which will be enforceable by Conservation 
and its successors whether or not Conser- 
vation has an interest in land benefitted 
by the restriction, which is assignable 
although unattached to any such interest 
in fact, and which has not arisen under 
circumstances where the traditional con- 
ditions of privity of estate and "touch and 
concern" applicable to covenants real are 
present. So, also, the Act enables the 
Owner of Heritage Home to obligate him- 
self and future owners of Heritage to 
maintain certain aspects of the house and 
to have that obligation enforceable by 
Preservation, Inc., even though Preserva- 
tion has no interest in property benefitted 
by the obligation. Further, Preservation 
may obligate itself to take certain affirma- 
tive actions to preserve the property. In 



each case, under the Act, the restrictions 
and obligations bind successors. The Act 
does not itself impose restrictions or affir- 
mative duties. It merely allows the parties 
to do so within a consensual arrangement 
freed from common law impediments, if 
the conditions of the Act are complied 
with. 

These conditions are designed to assure 
that protected transactions serve denned 
protective purposes (Section 1(1) (A.C.A. 
§ 15-20-402(1)) and that the protected in- 
terest is in a "holder" which is either a 
governmental body or a charitable organi- 
zation having an interest in the subject 
matter (Section 1(2) (A.C.A. § 15-20- 
402(2)). The interest may be created in the 
same manner as other easements in land 
(Section 2(a) (A.C.A. § 15-20-404)). The 
Act also enables the parties to establish a 
right in a third party to enforce the terms 
of the transaction (Section 3(a)(3) (A.C.A. 
§ 15-20-409(a)(3)) if the possessor of the 
right is also a governmental unit or char- 
ity (Section 1(3) (A.C.A. § 15-20-402(3)). 

The interests protected by the Act are 
termed "easements." The terminology re- 
flects a rejection of two alternatives sug- 
gested in existing state acts dealing with 
non-possessory conservation and preser- 
vation interests. The first removes the 
common law disabilities associated with 
covenants real and equitable servitudes in 
addition to those associated with ease- 
ments. As statutorily modified, these 
three common law interests retain their 
separate existence as instruments em- 
ployable for conservation and preserva- 
tion ends. The second approach seeks to 
create a novel additional interest which, 
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although unknown to the common law, is, 
in some ill-defined sense, a statutorily 
modified amalgam of the three traditional 
common law interests. 

The easement alternative is favored in 
the Act for three reasons. First, lawyers 
and courts are most comfortable with 
easements and easement doctrine, les& so 
with restrictive covenants and equitable 
servitudes, and can be expected to experi- 
ence severe confusion if the Act opts for a 
hybrid fourth interest. Second, the ease- 
ment is the basic less-than-fee interest at 
common law; the restrictive covenant and 
the equitable servitude appeared only be- 
cause of then-current, but now outdated, 
limitations of easement doctrine. Finally, 
non-possessory interests satisfying the re- 
quirements of covenant real or equitable 
servitude doctrine will invariably meet 
the Act's less demanding requirements as 
"easements." Hence, the Act's easement 
orientation should not prove prejudicial to 
instruments drafted as real covenants or 
equitable servitudes, although the con- 
verse would not be true. 

In assimilating these easements to con- 
ventional easements, the Act allows great 
latitude to the parties to the former to 
arrange their relationship as they see fit. 
The Act differs in this respect from some 
existing statutes, such as that in effect in 
Massachusetts, under which interests of 
this nature are subject to public planning 
agency review. 

There are both practical and philosoph- 
ical reasons for not subjecting conserva- 
tion easements to a public ordering sys- 
tem. The Act has the relatively narrow 
purpose of sweeping away certain com- 
mon law impediments which might other- 
wise undermine the easements' validity, 
particularly those held in gross. It is the 
intention to facilitate private grants that 
serve the ends of land conservation and 
historic preservation, moreover, the re- 
quirement of public agency approval adds 
a layer of complexity which may discour- 
age private actions. Organizations and 
property owners may be reluctant to be- 
come involved in the bureaucratic, and 
sometimes political, process which public 
agency participation entails. Placing such 
a requirement in the Act may dissuade a 
state from enacting it for the reason that 
the state does not wish to accept the 
administrative and fiscal responsibilities 
of such a program. 



In addition, controls in the Act and in 
other state and federal legislation afford 
further assurance that the Act will serve 
the public interest. To begin with, the very 
adoption of the Act by a state legislature 
facilitates the enforcement of conserva- 
tion easement serving the public interest. 
Other types of easements, real covenants 
and equitable servitudes are enforceable, 
even though their myriads of purposes 
have seldom been expressly scrutinized by 
state legislative bodies. Moreover, Section 
1(2) (A.C.A. § 15-20-402(2)) of the Act 
restricts the entities that may hold con- 
servation and preservation easements to 
governmental agencies and charitable or- 
ganizations, neither of which is likely to 
accept them on an indiscriminate basis. 
Governmental programs that extend ben- 
efits to private donors of these easements 
provide additional controls against poten- 
tial abuses. Federal tax statutes and reg- 
ulations, for example, rigorously define 
the circumstances under which easement 
donations qualify for favorable tax treat- 
ment. Controls relating to real estate as- 
sessment and taxation of restricted prop- 
erties have been, or can be, imposed by 
state legislatures to prevent easement 
abuses or to limit potential loss of local 
property tax revenues resulting from un- 
duly favorable assessment and taxation of 
these properties. Finally, the American 
legal system generally regards private or- 
dering of property relationships as sound 
public policy. Absent conflict with consti- 
tutional or statutory requirements, con- 
veyances of fee or non-possessory inter- 
ests by and among private entities is the 
norm, rather than the exception, in the 
United States. By eliminating certain out- 
moded easement impediments which are 
largely attributable to the absence of a 
land title recordation system in England 
centuries earlier, the Act advances the 
values implicit in this norm. 

The Act does not address a number of 
issues which, though of conceded impor- 
tance, are considered extraneous to its 
primary objective of enabling private par- 
ties to enter into consensual arrange- 
ments with charitable organizations or 
governmental bodies to protect land and 
buildings without the encumbrance of cer- 
tain potential common law impediments 
(Section 4 (A.C.A. § 15-20-408)). For ex- 
ample, with the exception of the require- 
ment of Section 2(b) (A.C.A. § 15-20-405) 
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that the acceptance of the holder be re- 
corded, the formalities and effects of recor- 
dation are left to the state's registry sys- 
tem; an adopting state may wish to 
establish special indices for these inter- 
ests, as has been done in Massachusetts. 

Similarly unaddressed are the potential 
impacts of a state's marketable title laws 
upon the duration of conservation ease- 
ments. The Act provides that conservation 
easements have an unlimited duration 
unless the instruments creating them pro- 
vide otherwise (Section 2(c) (A.C.A. § 15- 
20-406)). The relationship between this 
provision and the marketable title act or 
other statutes addressing restrictions on 
real property of unlimited duration should 
be considered by the adopting state. 

The relationship between the Act and 
local real property assessment and taxa- 



tion practices is not dealt with; for exam- 
ple, the effect of an easement upon the 
valuation of burdened real property pre- 
sents issues which are left to the state and 
local taxation system. The Act enables the 
structuring of transactions so as to 
achieve tax benefits which may be avail- 
able under the Internal Revenue Code, 
but parties intending to attain them must 
be mindful of the specific provisions of the 
income, estate and gift tax laws which are 
applicable. Finally, the Act neither limits 
nor enlarges the power of eminent do- 
main; such matters as the scope of that 
power and the entitlement of property 
owners to compensation upon its exercise 
are determined not by this Act but by the 
adopting state's eminent domain code and 
related statutes. 



Comment to § 1 (A.CA § 15-20-402) 



Section 1 (A.C.A. § 15-20-402) defines 
three central elements: What is meant by 
a conservation easement; who can be a 
holder; and who can possess a "third-party 
right of enforcement." Only those interests 
held by a "holder," as denned by the Act, 
fall within the definitions of protected 
easements. Such easements are defined as 
interests in real property. Even if so held, 
the easement must serve one or more of 
the following purposes: Protection of nat- 
ural or open-space resources; protection of 
air or water quality; preservation of the 
historical aspects of property; or other 
similar objectives spelled out in subsec- 
tion (1) (A.C.A. § 15-20-402(1)). 

A "holder" may be a governmental unit 
having specified powers (subsection (2)(i) 
(A.C.A. § 15-20-402(A))) or certain types 
of charitable corporations, associations, 
and trusts, provided that the purposes of 
the holder include those same purposes 
for which the conservation easement 
could have been created in the first place 
(subsection (2)(ii) (A.C.A. § 15-20- 
402(B))). The word "charitable", in Section 
1(2) (A.C.A. § 15-20-402(2)) and (3) 
(A.C.A. § 15-20-402(3)), describes organi- 
zations that are charities according to the 
common law definition regardless of their 
status as exempt organizations under any 
tax law. 



Recognition of a "third-party right of 
enforcement" enables the parties to struc- 
ture into the transaction a party that is 
not an easement "holder," but which, 
nonetheless, has the right to enforce the 
terms of the easement (Sections 1(3) 
(A.C.A. § 15-20-402(3)), 3(a)(3) (A.C.A. 
§ 15-20-409(a)(3))). But the possessor of 
the third-party enforcement right must be 
a governmental body or a charitable cor- 
poration, association, or trust. Thus, if 
Owner transfers a conservation easement 
on Blackacre to Conservation, Inc., he 
could grant to Preservation, Inc., a chari- 
table corporation, the right to enforce the 
terms of the easement, even though Pres- 
ervation was not the holder, and Preser- 
vation would be free of the common law 
impediments eliminated by the Act (Sec- 
tion 4 (A.C.A. § 15-20-408). Under this 
Act, however, Owner could not grant a 
similar right to Neighbor, a private per- 
son. But whether such a grant might be 
valid under other applicable law of the 
adopting state is left to the law of that 
state. (Section 5(c) (A.C.A. § 15-20- 
403(c)).)* 



*The Arkansas version is different from 
the uniform act. 
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Comment to § 2 (A.C.A. §§ 15-20-404, 15-20-405, 15-20-406, 15-20-407) 



Section 2(a) (A.C.A. § 15-20-404) pro- 
vides that, except to the extent otherwise 
indicated in the Act, conservation ease- 
ments are indistinguishable from ease- 
ments recognized under the pre-Act law of 
the state in terms of their creation, con- 
veyance, recordation, assignment, re- 
lease, modification, termination or alter- 
ation. In this regard, subsection (a) 
(A.C.A. § 15-20-404) reflects the Act's 
overall philosophy of bringing less-than- 
fee conservation interests under the for- 
mal easement rubric and of extending 
that rubric to the extent necessary to 
effectuate the Act's purposes given the 
adopting state's existing common law and 
statutory framework. For example, the 
state's requirements concerning release of 
conventional easements apply as well to 
conservation easements because nothing 
in the Act provides otherwise. On the 
other hand, if the state's existing law does 
not permit easements in gross to be as- 
signed, it will not be applicable to conser- 
vation easements because Section 4(2) 
(A.C.A. § 15-20-408(2)) effectively autho- 
rizes their assignment. 

Conservation and preservation organi- 
zations using easement programs have 
indicated a concern that instruments pur- 
porting to impose affirmative obligations 
on the holder may be unilaterally exe- 
cuted by grantors and recorded without 
notice to or acceptance by the holder os- 
tensibly responsible for the performance 
of the affirmative obligations. Subsection 
(b) (A.C.A. § 15-20-405) makes clear that 
neither a holder nor a person having a 



third-party enforcement right has any 
rights or duties under the easement prior 
to the recordation of the holder's accep- 
tance of it. 

The Act enables parties to create a con- 
servation easement of unlimited duration 
subject to the power of a court to modify or 
terminate it in states whose case or stat- 
ute law accords their courts that power in 
the case of easement. See Section 3(b) 
(A.C.A. § 15-20-409(b)). The latitude 
given the parties is consistent with the 
philosophical premise of the Act. However, 
there are additional safeguards; for exam- 
ple, easements may be created only for 
certain purposes and may be held only by 
certain "holders." These limitations find 
their place comfortably within similar 
limitations applicable to charitable trusts, 
whose duration may also have no limit. 
Allowing the parties to create such ease- 
ments also enables them to fit within 
federal tax law requirements that the 
interest be "in perpetuity" if certain tax 
benefits are to be derived. 

Obviously, an easement cannot impair 
prior rights of owners of interests in the 
burdened property existing when the 
easement comes into being unless those 
owners join in the easement or consent to 
it. The easement property thus would be 
subject to existing liens, encumbrances 
and other property rights (such as subsur- 
face mineral rights) which pre-exist the 
easement, unless the owners of those 
rights release them or subordinate them 
to the easement. (Section 2(d) (A.C.A. 
§ 15-20-407).) 



Comment to § 3 (A.C.A. § 15-20-409)* 



Section 3 (A.C.A. § 15-20-409) identi- 
fies four categories of persons who may 
bring actions to enforce, modify or termi- 
nate conservation easements, quiet title 
to parcels burdened by conservation ease- 
ments, or otherwise affect conservation 
easements. Owners of interests in real 
property burdened by easements might 
wish to sue in cases where the easements 
also impose duties upon holders and these 
duties are breached by the holders. Hold- 
ers and persons having third party rights 
of enforcement might obviously wish to 
bring suit to enforce restrictions on the 



owners' use of the burdened properties. In 
addition to these three categories of per- 
sons who derive their standing from the 
explicit terms of the easement itself, the 
Act also recognizes that the state's other 
applicable law may create standing in 
other persons. For example, indepen- 
dently of the Act, the Attorney General 
could have standing in his capacity as 
supervisor of charitable trusts, either by 
statute or at common law. 

A restriction burdening real property in 
perpetuity or for long periods can fail of its 
purposes because of changed conditions 
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affecting the property or its environs, be- 
cause the holder of the conservation ease- 
ment may cease to exist, or for other 
reasons not anticipated at the time of its 
creation. A variety of doctrines, including 
the doctrines of changed conditions and cy 
pres, have been judicially developed and, 
in many states, legislatively sanctioned as 
a basis for responding to these vagaries. 
Under the changed conditions doctrine, 
privately created restrictions on land use 
may be terminated or modified if they no 
longer substantially achieve their purpose 
due to the changed conditions. Under the 
statute or case law of some states, the 
court's order limiting or terminating the 
restriction may include such terms and 
conditions, including monetary adjust- 
ments, as it deems necessary to protect 
the public interest and to assure an equi- 
table resolution of the problem. The doc- 
trine is applicable to real covenants and 
equitable servitudes in all states, but its 
application to easements is problematic in 
many states. 



Under the doctrine of cy pres, if the 
purposes of a charitable trust cannot be 
carried out because circumstances have 
changed after the trust came into being or, 
for any other reason, the settlor's charita- 
ble intentions cannot be effectuated, 
courts under their equitable powers may 
prescribe terms and conditions that may 
best enable the general charitable objec- 
tive to be achieved while altering specific 
provisions of the trust. So, also, in cases 
where a charitable trustee ceases to exist 
or cannot carry out its responsibilities, the 
court will appoint a substitute trustee 
upon proper application and will not allow 
the trust to fail. 

The Act leaves intact the existing case 
and statute law of adopting states as it 
relates to the modification and termina- 
tion of easements and the enforcement of 
charitable trusts. 



*The Arkansas version has added a sub- 
section (c). 



Comment to § 4 (A.C.A. § 15-20-408) 



One of the Act's basic goals is to remove 
outmoded common law defenses that 
could impede the use of easements for 
conservation or preservation ends. Sec- 
tion 4 (A.C.A. § 15-20-408) addresses this 
goal by comprehensively identifying these 
defenses and negating their use in actions 
to enforce conservation or preservation 
easements. 

Subsection (1) (A.C.A. § 15-20-408(1)) 
indicates that easements, the benefit of 
which is held in gross, may be enforced 
against the grantor or his successors or 
assigns. By stating that the easement 
need not be appurtenant to an interest in 
real property, it eliminates the require- 
ment in force in some states that the 
holder of the easement must own an in- 
terest in real property (the "dominant 
estate") benefitted by the easement. 

Subsection (2) (A.C.A. § 15-20-408(2)) 
also clarifies common law by providing 
that an easement may be enforced by an 
assignee of the holder. 

Subsection (3) (A.C.A. § 15-20-408(3)) 
addresses the problem posed by the com- 
mon laws recognition of easements that 
served only a limited number of purposes 
and its reluctance to approve so-called 



"novel incidents." Easements serving the 
conservation and preservation ends enu- 
merated in Section 1(1) (A.C.A. § 15-20- 
402(1)) might fail of enforcement under 
this restrictive view. Accordingly, subsec- 
tion (3) (A.C.A. § 15-20-408(3)) estab- 
lishes that conservation or preservation 
easements are not unenforceable solely 
because they do not serve purposes or fall 
within the categories of easements tradi- 
tionally recognized at common law. 

Subsection (4) (A.C.A. § 15-20-408(4)) 
deals with a variant of the foregoing prob- 
lem. The common law recognized only a 
limited number of "negative easements" 
— those preventing the owner of the bur- 
dened land from performing acts on his 
land that he would be privileged to per- 
form absent the easement. Because a far 
wider range of negative burdens than 
those recognized at common law might be 
imposed by conservation or preservation 
easements, subsection (4) (A.C.A. § 15- 
20-408(4)) modifies the common law by 
eliminating the defense that a conserva- 
tion or preservation easement imposes a 
"novel" negative burden. 

Subsection (5) (A.C.A. § 15-20-408(5)) 
addresses the opposite problem — the 
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unenforceability at common law of an 
easement that imposes affirmative obliga- 
tions upon either the owner of the bur- 
dened property or upon the holder. Nei- 
ther of those interests was viewed by the 
common law as true easements at all. The 
first, in fact, was labelled a "spurious" 
easement because it obligated the owner 
of the burdened property to perform affir- 
mative acts. (The spurious easement was 
distinguished from an affirmative ease- 
ment, illustrated by a right of way, which 
empowered the easement's holder to per- 
form acts on the burdened property that 
the holder would not have been privileged 
to perform absent the easement). 

Achievement of conservation or preser- 
vation goals may require that affirmative 
obligations be incurred by the burdened 
property owner or by the easement holder 
or both. For example, the donor of a facade 
easement, one type of preservation ease- 
ment, may agree to restore the facade to 
its original state; conversely, the holder of 
a facade easement may agree to under- 
take restoration. In either case, the pres- 
ervation easement would impose affirma- 



tive obligations. Subsection (5) (A.C.A. 
§ 15-20-408(5)) treats both interests as 
easements and establishes that neither 
would be unenforceable solely because it 
is affirmative in nature. 

Subsections (6) (A.C.A. § 15-20-408(6)) 
and (7) (A.C.A. § 15-20-408(7)) preclude 
the touch and concern and privity of es- 
tate or contract defenses, respectively. 
Strictly speaking, they do not belong in 
the Act because they have traditionally 
been asserted as defenses against the en- 
forcement not of easements but of real 
covenants and of equitable servitudes. 
The case law dealing with these three 
classes of interests, however, had become 
so confused and arcane over the centuries 
that defenses appropriate to one of these 
classes may incorrectly be deemed appli- 
cable to another. The inclusion of the 
touch and concern and privity defenses in 
Section 4 (A.C.A. § 15-20-408) is a cau- 
tionary measure, intended to safeguard 
conservation and preservation easements 
from invalidation by courts that might 
inadvertently confuse them with real cov- 
enants or equitable servitudes. 



Comment to § 5 (A.C.A. § 15-20-403)* 



There are four classes of interests to 
which the Act might be made applicable: 
(1) those created after its passage which 
comply with it in form and purpose; (2) 
those created before the Act's passage 
which comply with the Act and which 
would not have been invalid under the 
pertinent pre-Act statutory or case law 
either because the latter explicitly vali- 
dated interests of the kind recognized by 
the Act or, at least, was silent on the issue; 
(3) those created either before or after the 
Act which do not comply with the Act but 
which are valid under the state's statute 
or case law; and (4) those created before 
the Act's passage which comply with the 
Act but which would have been invalid 
under the pertinent pre-Act statutory or 
case law. 

It is the purpose of Section 5 (A.C.A. 
§ 15-20-403) to establish or confirm the 
validity of the first three classes of inter- 
ests. Subsection (a) establishes the valid- 
ity of the first class of interests, whether 
or not they are designated as conservation 
or preservation easements. Subsection (b) 
(A.C.A. § 15-20-403(b)) establishes the 



validity under the Act of the second class. 
Subsection (c) (A.C.A. § 15-20-403(c)) con- 
firms the validity of the third class inde- 
pendently of the Act by disavowing the 
intent to invalidate any interest that does 
not comply with other applicable law. 

Constitutional difficulties could arise, 
however, if the Act sought retroactively to 
confer blanket validity upon the fourth 
class of interests. The owner of the land 
ostensibly burdened by the formerly in- 
valid interest might well succeed in argu- 
ing that his property would be "taken" 
without just compensation were that in- 
terest subsequently validated by the Act. 
Subsection (b) (A.C.A. § 15-20-403(b)) ad- 
dresses this difficulty by precluding retro- 
active application of the Act if such appli- 
cation "would contravene the constitution 
or laws of (the) State or of the United 
States." That determination, of course, 
would have to be made by a court. 



*The Arkansas version of Section 5 is 
different from the uniform act. 



TITLE 16 
PRACTICE, PROCEDURE, AND COURTS 

UNIFORM INTERSTATE AND INTERNATIONAL 

PROCEDURE ACT 

(§ 16-4-101 ET SEQ.) 

Commissioners' Prefatory Note 



Civil litigation with interstate and in- 
ternational aspects is becoming an in- 
creasingly important element of judicial 
business. In many cases it is necessary to 
perform a procedural act, either with or 
without assistance from local officials, in a 
sister state or a foreign country. Con- 
versely, domestic courts are being re- 
quested with greater frequency to render 
assistance to out-of-state tribunals and 
litigants. Unfortunately, existing law is 
frequently difficult to ascertain, inade- 
quate, and ill-adjusted to conditions pre- 
vailing outside the forum state. The Amer- 
ican Bar Association, recognizing the need 
for reform, recommended shortly after the 
Second World War that the President es- 
tablished a Commission to investigate, 
and suggest measures for the improve- 
ment of, existing procedures. In 1952, the 
President approved this recommendation, 
and in 1958, the United States Congress 
enacted legislation to establish a Commis- 
sion and Advisory Committee on Interna- 
tional Rules of Judicial Procedure. Act of 
Sept. 2, 1958, 72 Stat. 1743. This Commis- 
sion and its Advisory Committee, in co- 
operation with the Columbia Law School 
Project on International Procedure, has 
drafted several amendments to the Fed- 
eral Rules of Civil and Criminal Proce- 
dure and Titles 18, 22 and 28 of the 
United States Code that are presently 
being considered for adoption. 



The Uniform Interstate and Interna- 
tional Procedure Act presents for adoption 
by the states a comprehensive code for use 
in state litigation with interstate or inter- 
national incidents. It is designed to clarify, 
consolidate, and improve existing law, and 
supplants the Uniform Foreign Deposi- 
tions Act, the Uniform Judicial Notice of 
Foreign Law Act, and the Uniform Proof of 
Statutes Act. 

Article I, a modified version of the Uni- 
form Extra-Territorial Process Act, which 
was before the Conference at its 1961 
meeting, specifies authorized bases of per- 
sonal jurisdiction over persons and enti- 
ties that are not within the state at the 
time the action is commenced. Article II 
provides several alternative methods by 
which service may be effected outside the 
state. Article III is designed to facilitate 
the taking of depositions to obtain testi- 
mony, documents, and other tangible evi- 
dence outside the state for use in domestic 
litigation. Both Article II and Article III 
contain provisions for rendering assis- 
tance to tribunals and litigants outside 
the enacting state. Article IV resolves 
problems attendant upon the determina- 
tion of the law of a governmental unit 
outside the forum state. Article V concerns 
proof of official records kept outside the 
state. 



Comment to Section 1.01 (A.C.A. § 16-4-10KA)) 



The definition of "person" used in this 
section is derived in part from section 
1-201(28X30) of the 1958 official text of 
the Uniform Commercial Code. Certain 
modifications in the definition appearing 
in that act have been necessary in order to 
conform to the subject matter of this arti- 



cle. Including a personal representative in 
the definition of a person permits acquisi- 
tion of jurisdiction when acts of a deceased 
or an incompetent provide the basis of 
jurisdiction under this article. 

In some cases the law of a state may 
require service on one or more specific 
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individuals in order for jurisdiction to be 
acquired over a person. See comment to 
section 2.03 (A.C.A. § 16-4-102). 

The definition of "person" applies only to 
article I. In articles II through VI the word 



"person" is used in its ordinary sense. In 
states defining the word "person" that 
definition will apply to articles II through 
VI. 



Comment to Section 1.02 (A.CA § 16-4-101 (B)) 



Section 1.02 (A.CA. § 16-4-10KB)) sets 
forth bases for the exercise by a state of 
personal jurisdiction over a person who is 
outside the state as to any cause of action 
or claim for relief. In the situations dealt 
with in section 1.02 (A.C.A. § 16-4- 
101(B)) the defendant's enduring relation- 
ship or continuing contact with the state 
justifies the exercise of a wide range of 
jurisdiction. 

Both the state where an individual is 
domiciled and the state where he main- 
tains his principal place of business are 
authorized to exercise personal jurisdic- 
tion over him in all situations. This is a 
somewhat broader range of jurisdiction 
than states have customarily sought to 
exercise over individuals who maintain 
their principal place of business in the 
state. 

The state where a legal entity was or- 
ganized as well as the state where it 
maintains its principal place of business 
are permitted to exercise personal juris- 
diction over the entity in all situations. 
This may constitute an expansion of the 
jurisdiction customarily exercised over an 
unincorporated association which main- 
tains its principal place of business in the 
state. See Magruder & Foster, Jurisdic- 
tions over Partnerships, 37 Harv. L. Rev. 
793, 828 (1924); Restatement (Second), 
Conflicts § 86 (Tent. Draft No. 3, 1956); 
Restatement, Judgments' § 24 (1942); cf. 
Isaacs, Amenability of Unions to Service 
of Process, 32 N.Y.S. Bar Bull. 24 (1960). 
No change is made in the rules stating 



which persons have to be served in order 
to acquire jurisdiction; thus, local law that 
all members of an unincorporated associ- 
ation must be joined and served or only 
named officers need be named and served 
remains unchanged. See, e.g., N.Y. Gen. 
Assoc. Law § 13 (president or treasurer). 

In view of the increased possibility of 
acquiring personal jurisdiction under sec- 
tion 1.03 (A.C.A. § 16-4-101(0), it is un- 
necessary to subject a corporation to suit 
on any cause of action or claim for relief in 
the many states in which it may be "doing 
business." In this respect section 1.02 
(A.C.A. § 16-4-10KB)) restricts somewhat 
the jurisdiction some states have pur- 
ported to exercise over foreign corpora- 
tions which do business in the state but do 
not there maintain their principal place of 
business. The phrase "principal place of 
business" used in section 1.02 (A.CA. 
§ 16-4- 10 1(B)) appears in the recent 
amendment to the United States Code 
covering diversity jurisdiction. See 28 
U.S.C § 1332 (1952). 

"Cause of action" is the phrase used in 
the statutes, rules and cases of some 
states and is based upon the common law 
and Field Code; "claim for relief" is used in 
the Federal Rules of Civil Procedure and 
the law of those states based upon those 
rules. For purposes of the Uniform Inter- 
state and International Procedure Act, 
they have the same meaning. See Com- 
ment to section 1.03(b) (A.CA. § 16-4- 
101(C)(2)). 



Comment to Section 1.03 (A.C.A. § 16-4-101(0) 



Each of the subdivisions in subsection 
(1) will independently support jurisdic- 
tion. In some instances, a jurisdictional 
basis may be found under more than one 
subdivision. Thus, a defendant's liability 
may arise under subdivision (a) "transact- 
ing business" and either subdivision (c) 
"causing tortious injury by an act or omis- 
sion in this state" or subdivision (d) "caus- 



ing a tortious injury in this state by an act 
or omission outside this state." Each of the 
subdivisions will support a cause of action 
under any theory of law. For example, a 
claim arising from "transacting business" 
may sound in contract, tort, or quasi con- 
tract. See comment to section 1.03(b) 
(A.CA. § 16-4-101(0(2)). 

The question whether a statute of limi- 
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tations should be tolled even though juris- 
diction over the defendant can be acquired 
under this article is not treated in this act. 
Whether a statute is tolled under these 
circumstances will depend on an interpre- 
tation of its provisions. 

Section 1.03(a)(1) (A.C.A. § 16-4- 
101(C)(1)(a)) is derived from the Illinois 
Act. 111. Stat. Ann. c. 110, § 17(l)(a). This 
provision should be given the same expan- 
sive interpretation that was intended by 
the draftsmen of the Illinois Act and has 
been given by the courts of that state. See, 
e.g., Berlemann v. Superior Distributing 
Co., 17 111. App.2d 522, 151 N.E.2d 116 
(1958). See generally Jenner, Jr. & Tone, 
Historical and Practice Notes, Smith- 
Hurd Illinois Stat. Ann. c. 110 § 17 (1956), 
id. (1961 Supp.); Cleary & Seder, Ex- 
tended Jurisdictional Bases for the Illi- 
nois Courts, 50 Nw. U.L. Rev. 599, 607-09 
(1955). The "transaction of any business 
in a state" is employed as a jurisdictional 
basis by an ever increasing number of 
state statutes. Mich. Stat. Ann. 
§§ 27A.705, 27A.715, 27A.725, 27A.735; 
N.Y.C.RL.R. § 302(a)(1) (effective Sept. 1, 
1963); Tenn. Code Ann. § 20-220; cf. N.H. 
Rev. Stat. Ann. § 300:11; Wyo. Stat. Ann. 
§ 17-44. 

Section 1.03(a)(2) (A.C.A. § 16-4- 
101(C)(1)(b)) is derived from Mich. Stat. 
Ann. §§ 27A.705, 27A.715, 27A.725, 
27A.735. Essentially similar provisions 
are Mont. R. Civ. Pr. 4B(l)(e); Wis. Stat. 
Ann. tit. 25, § 262.05. Broad statutes 
which base jurisdiction upon the entry 
into a contract "to be performed in whole 
or in part by either party in the state" are 
Minn. Stat. Ann. § 303.13; Vt. Stat. Ann. 
tit. 12, § 855; cf. N.C. Gen. Stat. § 55- 
145(1). 

The North Carolina statute (§ 55- 
145(3)) bases jurisdiction upon "the pro- 
duction, manufacture, or distribution of 
goods by such corporation with the rea- 
sonable expectation that those goods are 
to be used or consumed in this State and 
are so used or consumed. . . ." This provi- 
sion was held unconstitutional as applied 
to the facts of the case in Erlanger Mills v. 
Cohoes Fibre Mills, 239 F.2d 502 (4th Cir. 
1956) and in Putman v. Triangle Publica- 
tions, 245 N.C. 432, 96 S.E.2d 445 (1957). 
On the other hand, it was held constitu- 
tional in Shepard v. Rheem Mfg. Co., 249 
N.C. 454, 106 S.E.2d 704 (1959). 

The constitutionality of section 



1.03(a)(2) (A.C.A. § 16-4-101(C)(l)(b)) is 
supported by WSAZ, Inc. v. Lyons, 254 
E2d 242 (6th Cir. 1958); Berlemann v. 
Superior Distributing Co., 17 111. App.2d 
522, 151 N.E.2d 116 (1958); Beck v. 
Spindler, 256 Minn. 543, 99 N.W.2d 670 
(1959); S. Howes Co. v. W.P. Milling Co., 
277 P.2d 655 (Okla. 1954); cf. McGee v. 
International Life Ins. Co., 355 U.S. 220 
(1957). 

Section 1.03(a)(3) (A.C.A. § 16-4- 
101(C)(1)(c)) applies when the tortious act 
or omission occurs in the state even 
though the resulting injury occurs else- 
where. The state where the tortious act or 
omission occurs will often be the most 
appropriate location for the trial of the 
action. Nelson v. Miller, 11 I11.2d 378, 143 
N.E.2d 673 (1957); Smyth v. Twin State 
Improvement Corp., 116 Vt. 569, 80 A.2d 
664 (1951). For a similar approach, see 
Wis. Stat. Ann. tit. 25, § 262.05(3). 

Section 1.03(a)(3) (A.C.A. § 16-4- 
101(C)(1)(c)) may have a narrower range 
of application than statutes which base 
jurisdiction upon the "commission of a 
tortious act" within the state (see, e.g., 111. 
Stat. Ann. c. 110, § 17(l)(b); Me. Rev. Stat. 
Ann. c. 112, § 21(I)(B); N.Y.C.RL.R. 
§ 302(a)(2) (effective Sept. 1, 1963); N.C. 
Gen. Stat. § 55-145(4)), or upon the com- 
mission of a tort "in whole or in part" in 
the state. See, e.g., Minn. Stat. Ann. 
§ 303.13(3); Vt. Stat. Ann. tit. 12, § 855. 
Some of these statutes have been inter- 
preted to cover acts or omissions outside 
the state. See discussion of section 
1.03(a)(4) (A.C.A. § 16-4-101(C)(l)(d)) be- 
low. 

Section 1.03(a)(4) (A.C.A. § 16-4- 
101(C)(1)(d)) authorizes the exercise of 
jurisdiction when the tortious act or omis- 
sion takes place without the state but the 
injury occurs within the state and there is 
some other reasonable connection be- 
tween the state and the defendant. For a 
similar approach, see Wis. Stat. Ann. tit. 
25, § 262.05(4). The rule is more restric- 
tive than the Illinois statutes, as inter- 
preted in Gray v. American Radiator & 
Standard Sanitary Corp., 22 I11.2d 432, 
176 N.E.2d 761 (1961), and the Michigan 
statute (Mich. Stat. Ann. §§ 27A.705, 
27A.715, 27A.725, 27A.735). A sufficient 
nexus exists if (a) the defendant regularly 
advertises his products or services in the 
state or (b) carries on some other contin- 
uous course of activity there or (c) derives 



374 UNIFORM INTERSTATE AND INTERNATIONAL PROCEDURE ACT 



substantial revenue from goods used or 
consumed or from services rendered in the 
state. It is not necessary that this activity 
amount to the doing of business. 

It should be noted that the regular 
solicitation of business or the persistent 
course of conduct required by section 
1.03(a)(4) (A.C.A. § 16-4-101(C)(l)(d)) 
need have no relationship to the act or 
failure to act that caused the injury. No 
distinctions are drawn between types of 
tort actions. 

In sustaining the exercise of jurisdiction 
over a defendant who has caused injury in 
the state by means of a tortious act done 
outside the state, the courts have often 
emphasized that the defendant had con- 
tacts with the state that bore no relation 
to the particular tort. See, e.g., Green v. 
Robertshaw-Fulton Controls Co., 204 F. 
Supp. 117 (S.D.Ind. 1962); Sonnier v. 
Time, 172 F. Supp. 576 (W.D.La. 1959); 
Becker v. General Motors, 167 F. Supp. 
164 (D. Md.1958); Jenkins v. Dell Publish- 
ing Co., 130 F. Supp. 104 (W.D. Pa.1955); 
Gordon Armstrong Co. v. Superior Court, 
160 Cal. App.2d 211, 325 P.2d 21 (1958); 
Adamek v. Michigan Door Co., 260 Minn. 
54, 108 N.W.2d 607 (1961); Shepard v. 
Rheem Mfg. Co., 249 N.C. 454, 106 S.E.2d 
704 (1959). 

Section 1.03(a)(5) (A.C.A. § 16-4- 
101(C)(1)(e)) is similar to statutes found 
in several states. See, e.g., 111. Stat. Ann. c. 
110, § 17(l)(c); Me. Rev. Stat. Ann. c. 112, 
§ 21(I)(C): N.Y.C.P.L.R. § 302(a)(3) (effec- 
tive Sept. 1, 1963); Pa. Stat. Ann. c. 1, tit. 
12, § 331. See Dubin v. City of Philadel- 
phia, 34 Pa. D. & C. 61 (Phil. Cty. Ct. 
1938); cf. N.J.R. 4:4-4(i). See generally, 
Note, Ownership, Possession or Use of 
Property as a Basis of In Personam Juris- 
diction, 44 Iowa L.Rev. 374 (1959). The 
provision is confined to actions arising 
from the ownership of an interest in, use 
or possession of real property. Although 
the Michigan and Wisconsin statutes 
(Mich. Stat. Ann. §§ 27A.705, 27A.715, 
27A.725, 27A.735 (1962); Wis. Stat. Ann. 
tit. 25, § 262.05(6)) include the owner- 
ship, use or possession of personal prop- 
erty as a basis of jurisdiction this basis 
has been excluded because of the difficul- 
ties that might be posed in situations such 
as those involving stolen property, condi- 
tional sales and chattel mortgages. 



Section 1.03(a)(6) (A.C.A. § 16-4- 
101(C)(1)(f)) is derived from the Illinois 
and Michigan Statutes. 111. Stat. Ann. c. 
110, § 17(l)(d); Mich. Stat. Ann. 
§ 27A. 705(4). The provision is placed in 
brackets because many states have simi- 
lar and more explicit provisions in their 
insurance law. It is appropriate to treat 
this matter, which affects the insurance 
practices within the state, as part of the 
state's regulatory scheme for this indus- 
try. The power of the states in this area 
has been widely recognized. See, e.g., 
McGee v. International Life Ins. Co., 355 
U.S. 220 (1957). 

Not proposed for adoption are other 
special provisions better considered in 
connection with the substantive area of 
the law to which they relate. For example, 
the Michigan statute provides as a juris- 
dictional basis "Acting as a director, man- 
ager, trustee, or other officer of any corpo- 
ration incorporated under the laws of, or 
having its principal place of business 
within, the state of Michigan." Mich. Stat. 
Ann. § 27A.705(6). A provision of this sort 
is of substantial importance in connection 
with shareholder derivative suits. It 
would most appropriately be placed with 
other statutes directly relating to corpora- 
tions. 

Section 1.03(b) (A.C.A. § 16-4- 
101(C)(2)) is derived from 111. Stat. Ann. c. 
110, § 17(3) cf. N.Y.C.P.L.R. § 302 (b) (ef- 
fective Sept. 1, 1963). 

The concept of cause of action or claim 
for relief should be broadly construed to 
cover an entire transaction so that, when 
possible, the entire dispute may be settled 
in a single litigation. Subdivision (b) is 
designed to prevent assertion of indepen- 
dent claims unrelated to any activity de- 
scribed in subdivision (a) of section 1.03. 

A defendant may appear and consent to 
unlimited jurisdiction if he prefers to liti- 
gate all aspects of a related dispute. In 
states having a compulsory counterclaim 
rule, it may be desirable to provide that 
the defendant need not plead a counter- 
claim if jurisdiction is acquired under sec- 
tion 1.03. Cf. Proposed Amendments and 
Notes to Federal Rule 13, Preliminary 
Draft of Proposed Amendments to Rules of 
Civil Procedure for the United States Dis- 
trict Courts 18-19 (October, 1961). 
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Comment to Section 1.04 (A.CA. § 16-4-10MD)) 



Section 1.04 (A.CA. § 16-4-10KD)) ex- 
plicitly authorizes service of process out- 
side the state when personal jurisdiction 



is based on this Article. See Uniform In- 
terstate and International Procedure Act, 
Article II, infra. 



Comment to Section 1.05 (A.CA. § 16-4-10KE)) 



This provision is derived from Wis. Stat. 
Ann. tit. 25, § 262.19. The Wisconsin pro- 
vision contains details on motion practice 
that are not appropriate for a uniform 
statute. Among the factors listed in the 
Wisconsin provision that may be relied 
upon under section 1.05 (A.C.A. § 16-4- 
101(E)) in determining whether a case 
should be heard in another jurisdiction 
are the following: 

(a) amenability of the parties to per- 
sonal jurisdiction in the state and in any 
alternative forum; 

(b) convenience to the parties and wit- 
nesses of trial in the state and in any 
alternative forum; 



(c) differences in conflict of laws rules 
applicable in the state and in any alterna- 
tive forum; or 

(d) any other factors having substan- 
tial bearing upon the selection of a conve- 
nient, reasonable and fair place of trial. 

Possible conditions for granting the stay 
suggested in the Wisconsin provision are 
consent of the parties to suit in the alter- 
native forum and waiver of reliance upon 
statutes of limitations. See generally, Fos- 
ter, Jr. Revision Notes, Wis. Stat. Ann. tit. 
25, § 262.19 (West, Supp. 1962). 



Comment to Section 1.06 (A.CA § 16-4-10KF)) 



This Article does not purport to cover 
the bases of jurisdiction in a comprehen- 
sive or exhaustive fashion. The traditional 
bases of physical presence and of implied 
or actual consent are continued by section 
1.06 (A.C.A. § 16-4-10KF)). And so too are 
quasi in rem and in rem jurisdiction. 



Where residence is an accepted basis, the 
use of the word "domicile" in section 1.02 
(A.C.A. § 16-4-10KB)) of this Article does 
not exclude residence as a basis. States 
that adopt the entire Act, including sec- 
tion 6.01 (A.C.A. § 16-4-105), should omit 
this section. 



Comment to Section 2.01 (A.C.A. § 16-4-102(A)) 



Service beyond the territorial limits of 
the state may involve difficulties that can- 
not be obviated by existing provisions, 
especially when service is attempted in a 
foreign country. See generally Smit & 
Miller, International Co-Operation in 
Civil Litigation — A Report on Practices 
and Procedures Prevailing in the United 
States 40-48 (Milan 1961); Smit, Interna- 
tional Aspects of Federal Civil Procedure, 
61 Colum. L. Rev. 1031, 1040-43 (1961). 
Service within the borders of some coun- 
tries, when attempted in connection with 
litigation pending elsewhere, may be con- 
sidered a judicial, and therefore a "sover- 
eign," act that is offensive to the policy or 
contrary to the law of these countries. See 
also Note, 49 Am. J. of Int'l L. 379 (1955). 
Further, the enforcement of a judgment in 
the country in which the service was made 



may be embarrassed or prevented if the 
service did not comport with the law of 
that country. 

By authorizing a series of alternatives 
when extra-territorial service is permitted 
by the law of the forum, section 2.01 
(A.CA. § 16-4-102(A)) permits accommo- 
dation to the policies and procedures of 
sister states and foreign countries. To 
make clear that due process notions re- 
main applicable when service is made 
outside the state, a proviso has been in- 
serted requiring that the service be rea- 
sonably calculated to give actual notice. 
See Milliken v. Meyer, 311 U.S. 457 
(1940). 

Service by personal delivery, permitted 
by section 2.01(1) (A.CA. § 16-4- 
102(A)(1)(a)), is the manner of service that 
is not only traditionally preferred, but 
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also most likely to lead to actual notice. 
See, e.g., 111. Rev. Stat. c. 110, § 16; Wash. 
Rev. Code § 4.28.180. Specific provision 
for this type of service is desirable since 
some states fail to authorize service by 
personal delivery outside the state. E.g., 
Ark. Stat. §§ 27-339, 27-340; Calif. Ins. 
Code § 1612; N.Y. Veh. & Tfc. L. § 253.. 

Section 2.01(2) (A.C.A. § 16-4- 
102(A)(1)(b)) permits extraterritorial ser- 
vice to be made in the manner prescribed 
by the law of the place in which the service 
is effected. Provision for this manner of 
service is desirable since a foreign country 
is less likely to object to a manner of 
service prescribed by its own law than to 
other manners of service and since a num- 
ber of foreign countries recognize foreign 
judgments only if they are based on ser- 
vice made in accordance with their laws. 
See Jones, International Judicial Assis- 
tance: Procedural Chaos and a Program 
for Reform, 62 Yale L.J. 515, 537 (1953); 
Smit, supra at 1041-42; Inter- American 
Judicial Committee, Report on Uniformity 
of Legislation on International Coopera- 
tion in Judicial Procedures 20 (1952). The 
chances of avoiding foreign objections and 
of obtaining foreign recognition of the do- 
mestic judgment will ordinarily be en- 
hanced even further if, as permitted by 
section 2.02 (A.C.A. § 16-4-102(B)), the 
service pursuant to section 2.01(2) (A.C.A. 
§ 16-4-102(A)(l)(b)) is made by a person 
designated by a court or the law of the 
foreign country. Ibid. However, the flexible 
provisions of section 2.02 (A.C.A. § 16-4- 
102(B)) do not exclude the possibility that 
service pursuant to section 2.01(2) (A.C.A. 
§ 16-4-102(A)(l)(b)) be effected by an- 
other person. Careful study of the law of 
the foreign country should, of course, pre- 
cede recourse to any manner of service. 

Section 2.01(3) (A.C.A. § 16-4- 
102(A)(1)(c)), permitting service by mail 
requiring a signed receipt, provides for an 
inexpensive and expeditious manner of 
service. Since service by this form of mail 
requires activity within a foreign country 
only by that country's own postal author- 
ities, it is unlikely to be forbidden abroad. 
And since service by this form of mail is 
reasonably calculated to lead to actual 
notice, constitutional problems are also 
avoided. See McGee v. International Life 
Ins. Co., 355 U.S. 220 (1957). Several 
states provide for service by registered 
mail. See, e.g., Ariz. R. Civ. Pr. 4 (e)(2)(a); 



Hawaii Rev. Laws §§ 230-31, 230-32; 
Minn. Stat. Ann. § 303.13; Ohio Rev. Code 
§ 3105.07. To insure that the documents 
reach the person to be served, section 
2.01(3) (A.C.A. § 16-4-102(A)(l)(c)), re- 
quires that the mail be addressed to the 
person to be served and that a form of 
mail requiring a signed receipt to be used. 
Both ordinary registered and certified 
mail and registered and certified mail, 
return receipt requested, meet the re- 
quirements of section 2.01(3) (A.C.A. 
§ 16-4-102(A)(l)(c)). Certified mail, how- 
ever, can be used only within the United 
States, its possessions and territories, and 
the careful process server will ordinarily 
employ registered or certified mail, return 
receipt requested, since this type of mail 
provides the most certain and efficient 
method of obtaining a signed receipt. Sub- 
section (b) (A.C.A. § 16-4-102(A)(2)) of 
this section, requiring that proof of service 
made pursuant to section 2.01(3) (A.C.A. 
§ 16-4-102(A)(l)(c)) shall include a receipt 
signed by the addressee or other satisfac- 
tory evidence of delivery, provides an ad- 
ditional safeguard to insure that the mail 
actually reaches the addressee. 

Recourse to service under section 
2.01(4) (A.C.A. § 16-4-102(A)(l)(d)) will 
generally be necessary only in the case of 
service in a foreign country. A letter roga- 
tory is a customary method for service 
outside the state in many parts of the 
world. See In re Letters Rogatory Out of 
First Civil Court of City of Mexico, 261 
Fed. 652 (S.D.N.Y. 1919); 44 Colum. L. 
Rev. 72 (1944); Note, 58 Yale L.J. 1193 
(1949). In some countries, service in aid of 
litigation pending elsewhere can be ac- 
complished only upon request to the for- 
eign court, which in turn directs the ser- 
vice to be made. See Jones, supra at 537; 
Longley, Serving Process, Subpoena and 
Other Documents in a Foreign Country, 
Proc. A.B.A., Sec. of Int'l & Comp. L. 34, 
35 (1959); Smit, supra at 1041-42. When 
an examination of the law of the place in 
which the service is to be made indicates 
that the manners of service provided for in 
the other subsections may be objection- 
able, it is advisable for counsel to resort to 
section 2.01(4) (A.C.A. § 16-4- 
102(A)(1)(d)). 

' Section 2.01(5) (A.C.A. § 16-4- 
102(A)(1)(e)) adds flexibility by permitting 
the court to tailor the manner of service to 
fit the necessities of the particular case. 
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Subsection (b) (A.C.A. § 16-4-102(A)(2)) 
is intended to facilitate proof of service 
outside the state. In addition to the more 
traditional forms of return, proof of ser- 
vice in accordance with the law of the 
place of service is permitted. This is a 
desirable alternative because in many 
countries foreign process servers, unac- 
customed to the form or requirement of 
service prevalent in this country, have on 
occasion been unwilling to execute an af- 
fidavit of service. See Jones, International 
Judicial Assistance: Procedural Chaos 
and a Program for Reform, 62 Yale L.J. 
515, 537 (1953); Longley, supra 34, 35. 
Proof of service as directed by order of the 
court is permitted as a corollary to the 



manner of service permitted by section 
2.01(5) (A.C.A. § 16-4-102(A)(l)(e)). The 
second sentence in the subsection is de- 
signed to insure that there be proper proof 
of delivery when service is made by mail 
under subsection (a)(3) (A.C.A. § 16-4- 
102(A)(1)(c)). On the type of evidence of 
delivery that may be satisfactory to a 
court when a return receipt is unavail- 
able, see Aero Associates, Inc. v. La 
Metropolitana, 183 F. Supp. 357 (S.D.N.Y. 
1960). 

The definition of "person" in section 1.01 
(A.C.A. § 16-4-10KA)) is not applicable to 
articles II through VI. See comment to 
section 1.01 (A.C.A. § 16-4-10KA)). 



Comment to Section 2.02 (A.C.A. § 16-4-102(B)) 



Section 2.02 (A.C.A. § 16-4-102(B)) is 
intended to provide the party attempting 
service outside the state with an extensive 
group of persons eligible to make the ser- 
vice. In a foreign country, this will in- 
crease the possibility that the plaintiff 
will be able to find a person who can 
proceed unimpeded; it also may improve 
the chances of recognition of the judgment 
in the country of service. Under many 
state statutes, service can only be made by 
designated state or federal officials or spe- 
cial appointees, who, because directly con- 



nected with another "sovereign," may be 
offensive to the foreign country. See, e.g., 
Wyo. R. Civ. Pr. 4(c)(3). In addition, exist- 
ing Department of State regulations do 
not permit our foreign service officials to 
serve process except in some narrowly 
defined cases. 22 C.F.R. §§ 92.85, 92.86, 
92.92 (1958). Furthermore, when service 
is to be made outside the state, whether in 
a sister state or a foreign country, service 
by an official of the forum state is ordi- 
narily cumbersome and expensive. 



Comment to Section 2.03 (A.C.A. § 16-4-102(0) 



Section 2.03 (A.C.A. § 16-4-102(0) 
makes clear that when the law of the 
enacting state requires service on an indi- 
vidual in addition to, or in lieu of, service 
on a particular party, that requirement 
must be satisfied when service is made 
under this Article. Frequently, a require- 
ment of this nature is imposed when one 
of the parties is an infant, incompetent, or 



an association or business organization. 
E.g., Wis. Stat. Ann. § 262.06(2). If ser- 
vice is to be made in a foreign country, it 
would also be advisable, for purposes of 
enforcing the judgment in that country, to 
comply with the service requirements of 
the foreign country as well as with the 
requirements of this section. 



Comment to Section 2.04 (A.C.A. § 16-4-102(D)) 



Section 2.04(a) (A.C.A § 16-4-102(D)(l)) 
authorizes judicial assistance to litigants 
and tribunals in sister states and foreign 
countries in making service within the 
enacting state. The bracketed matter is 
designed to give the enacting state a 
choice between authorizing all of its 
courts to render assistance or restricting 
these functions to one or more designated 



courts. The term "tribunal" is intended to 
encompass any body with judicial func- 
tions. A request for assistance in a letter 
rogatory will generally emanate from out- 
side the United States. Under the law of a 
fair number of foreign countries, service 
abroad must or may be made by a letter 
rogatory addressed to a tribunal in the 
country in which the service is to be made. 
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See 44 Colum. L. Rev. 72 (1944). Both 
federal and state courts have been reluc- 
tant to comply with a letter rogatory con- 
taining a request for local service. See In 
re Letters Rogatory Out of First Civil 
Court of City of Mexico, 261 Fed. 652 
(S.D.N.Y. 1919); Matter of Romero, 56 
Misc. 319, 107 N.Y. Supp. 621 (Sup. Ct. 
1907). 

Section 2.04(b) (A.C.A § 16-4- 102(D)(2)) 
re-affirms the existing freedom to make 
service within a state of the United States 
on behalf of litigation pending elsewhere 
as long as the particular manner em- 
ployed does not constitute a disturbance of 



the peace or other violation of law. See 
McCusker, Some United States Practices 
in International Judicial Assistance, 37 
Dep't of State Bull. 808 (1957). 

Section 2.04(c) (A.C.A. § 16-4- 
102(D)(3)), providing that service under 
section 2.04 (A.C.A. § 16-4-102(D)) does 
not, of itself, require the recognition of an 
adjudication of the requesting tribunal, is 
designed to eliminate the objection that 
this section could be read to require a 
judgment based on such service be given 
greater effect than a judgment based on 
service made without judicial assistance. 



Comment to Section 2.05 (A.C.A. § 16-4-102(E)) 



Section 2.05 (A.C.A. § 16-4-102(E)) pre- 
serves any method for effecting extrater- 
ritorial service under the statutes, court 
rules, or judicial decisions of the enacting 
state. Many enactments and court deci- 
sions interpreting state statutes authorize 
such service. E.g., Me. Rev. Stat. Ann. c. 
22, § 70; Minn. Stat. Ann. § 303.13; Wis. 
Stat. Ann. § 262.06; Chapman v. Superior 



Court, 162 Cal. App.2d 421, 328 R2d 23 
(Dist. Ct. App. 1958); Ewing v. Thompson, 
233 N.C. 564, 65 S.E.2d 17 (1951); Rush- 
ing v. Bush, 260 S.W.2d 900 (Tex. Ct. Civ. 
App. 1953). Also preserved are any exist- 
ing provisions for rendering assistance to 
foreign tribunals and litigants. States 
that adopt the entire Act, including sec- 
tion 6.01 should omit this section. 



Comment to Section 5.01 (A.CA. § 16-4-104(A)) 



With the exception of minor changes in 
wording, section 5.01 (A.C.A. § 16-4- 
104(A)), which relates to the authentica- 
tion of official records kept in the United 
States, corresponds to Proposed Amended 
Rule 44(a) for the Federal Rules of Civil 
Procedure. Present Federal Rule 44(a) or 
its equivalent exists in many states. E.g., 
Alaska R. Civ. Pr. 44(a); Colo. R. Civ. Pr. 
44(a). Section 5.01 (A.C.A. § 16-4-104(A)) 
provides a more accurate description of a 
"domestic" record then does the present 



Federal Rule. It is not necessary that the 
record be a United States official record 
for section 5.01 (A.C.A. § 16-4-104(A)) to 
apply. All that is necessary is that the 
original be in one of the places enumer- 
ated in this section. Thus, for example, a 
record of a government in exile that is 
situated in this country may qualify under 
this section as well as section 5.02 (A.C.A. 
§ 16-4-104(B)). Cf. Banco de Espana v. 
Federal Reserve Bank, 114 F.2d 438 (2d 
Cir. 1940). 



Comment to Section 5.02 (A.C.A. § 16-4-104(B)) 



Section 5.02 (A.C.A. § 16-4-104(B)) pro- 
vides flexibility in the proof of foreign 
official records. Because the term "legal, 
custody," the formulation commonly found 
in existing state legislation, is inapposite 
to records kept in foreign countries in 
which the concept frequently is unknown, 
it has been eliminated, and the required 
capacity of the attesting officer or person 
is described in functional terms. This will 
enable any person who is authorized by 
the law of the foreign country to prepare 



and attest a copy even though he may not 
be charged with responsibility for main- 
taining the records. 

One of the difficulties with present cer- 
tification requirements is that they usu- 
ally require one person, a United States 
foreign service officer, to certify to the 
genuineness of the attesting person's sig- 
nature, the lawful incumbency of the office 
he purports to hold, and his authority. See 
Smit & Miller, International Co-Opera- 
tion in Civil Litigation — A Report on 
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Practices and Procedures Prevailing in 
the United States 66 (Milan 1961); Smit, 
International Aspects of Federal Civil Pro- 
cedure, 61 Colum. L. Rev. 1031, 1063 
(1961). Section 5.02 (A.C.A. § 16-4- 
104(B)) eliminates the certification as to 
authority, because United States consular 
officers are ordinarily unable to determine 
the complex issues of foreign law that are 
involved in the question of authority. Sec- 
tion 5.02 (A.C.A. § 16-4-104(B)) also alle- 
viates the difficulties encountered under 
the usual certification requirements by 
permitting use of the chain-certification 
method. Under the chain-certification 
method, the original attestation is accom- 
panied by a certification by another local 
official whose certification is in turn fol- 
lowed by that of an official of higher rank. 
The process continues until an official is 
reached about whom the consular official 
knows enough to permit him to issue the 
ultimate certification. The section also 
permits the "final certification" to be pre- 
pared by any one of a number of desig- 
nated United States foreign service offic- 
ers or by any diplomatic or consular 
official of the foreign country who is as- 
signed or accredited to the United States. 
It may be based on information on record 
at the consulate or any other information 
deemed reliable by the certifying officer. 

To afford as much flexibility as possible, 
the person preparing the "final certifica- 
tion" may certify not only the last, but any 
certificate that appears in the chain. In 
some cases, the person preparing the final 
certification may have the required infor- 
mation in regard to the official position 
and the genuineness of the signature of 
some intermediate foreign certifying offi- 
cial rather than the proceeding official. 
Then the person preparing the final certi- 
fication is therefore permitted to issue a 
certification as to the attesting person or 
of any foreign official in the chain of cer- 
tificates. 

Although section 5.02 (A.C.A. § 16-4- 
104(B)) facilitates proof of foreign official 
records, it is recognized that in some sit- 
uations compliance may nevertheless be 
difficult or even impossible. The difficulty 
may be due to the fact that there is no 
American consul in the country in ques- 



tion, to a lack of co-operation on the part of 
the foreign officials, or to the peculiarities 
that presently exist or may arise in the 
future in the law or practice of any one of 
more than a hundred foreign countries 
and their states and political subdivisions. 
Therefore, section 5.02 (A.C.A. § 16-4- 
104(B)) provides the court with discretion- 
ary power to admit a document that is 
uncertified, although attested, or a sum- 
mary of the record rather than a copy. See 
Report of the Committee on Comparative 
Civil Procedure and Practice, Proc. A.B.A., 
Sec. Int'l & Comp. L. 123, 130-31 (1952); 
Model Code of Evidence §§ 517, 519. 

This provision represents a departure 
from the common law rule and many 
existing statutes, which require a literal 
copy of the record. See Russo v. Metropol- 
itan Life Ins. Co., 125 Conn. 132, 3 A.2d 
844 (1939). See also Schlesinger, Compar- 
ative Law 56, n.l (2d ed. 1959). Since the 
summary is prepared by a disinterested 
governmental official, there is still a high 
probability that the substance of the doc- 
ument has been set forth accurately. Fur- 
ther, some nations will issue only extracts 
or summaries of certain official records. 
See United States v. Grabina, 119 F.2d 
863 (2d Cir. 1941). To insure that a party 
procures the best caliber of evidence avail- 
able, a showing of good cause is required. 

The requirement that reasonable oppor- 
tunity be given to all parties to examine in 
the authenticity and accuracy of an at- 
tested but uncertified copy or a summary 
is designed as a procedural safeguard. If 
this opportunity has not been given, the 
document may not be admitted. What 
constitutes reasonable opportunity will be 
determined by the court on the basis of the 
posture of the litigation and the impor- 
tance of the document. Moreover, the doc- 
ument may be inspected by the opponent, 
his counsel, and experts. The latter may 
include not only foreign law experts, but 
also experts on questioned documents, so 
that forgeries may be detected by chemi- 
cal examination of paper and ink. 

The definition of "person" in section 1.01 
(A.C.A. § 16-4-10KA)) is not applicable to 
articles II through VI. See comment to 
section 1.01 (A.C.A. § 16-4-10KA)). 
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Section 5.03 (A.C.A. § 16-4-104(0) 
modifies the Uniform Proof of Statutes 
Act, adopted by the National Conference 
of Commissioners on Uniform State Laws 
and the American Bar Association in 
1920. Its inclusion in article V is designed 
to provide an alternative method for prov- 
ing the written law and the executive, 
legislative, and judicial acts of any juris- 
diction. Accordingly, it supplements sec- 
tions 5.01 (A.C.A. § 16-4-104(A)) and 5.02 
(A.C.A. § 16-4-104(B)) of this article and 



affords a simplified method for proving 
certain classes of documents that gener- 
ally are published and the contents of 
which are common knowledge. Cf. Calif. 
Code Civ. Pr. § 1918. Neither this section 
nor the Uniform Proof of Statutes Act is 
intended to apply to secondary material. 
See Birch v. Birch, 136 Cal. App. 2d 619, 
289 P.2d 53 (1955). The changes in word- 
ing from the Uniform Proof of Statutes Act 
were required to take into account the 
overall scheme of article V. 



Comment to Section 5.04 (A.C.A. § 16-4-104(D)) 



This section is similar in content to 
Federal Rule 44(b) and to provisions found 
in many states. E.g., Tex. Stat. Ann. Art. 
3731a, § 5. It represents a modification of 
the common law literal copy rule. When 
the written statement relates to the lack 
of a domestic record, it must be authenti- 
cated in accordance with the require- 
ments of section 5.01 (A.C.A. § 16-4- 
104(A)). When the statement relates to 



the lack of a record in a foreign country, 
the requirements in section 5.02 (A.C.A. 
§ 16-4- 104(B)) for a summary, including 
giving reasonable notice to the parties, 
must be satisfied. As in the case of the 
summary, the high probability of accuracy 
when a foreign official certifies to the 
nonexistence of a record in his files, makes 
section 5.04 (A.C.A. § 16-4-104(D)) a de- 
sirable modification of prior practice. 



Comment to Section 5.05 (A.C.A. § 16-4-104(E)) 



Section 5.05 (A.C.A. § 16-4-104(E)) pre- 
serves any method for the proof of foreign 
official records authorized by statute, 
treaty, or the rules of evidence. Thus, it is 
open to a litigant to prove an official 
record by the testimony of a person who 
has examined the original. Cal. Code Civ. 
Pr. § 1907; Mich. Stat. Ann. § 27.865; 
Tex. Stat. Ann. Art. 3731a, § 6. In addi- 
tion, it authorizes the use of methods 



authorized by various Consular Conven- 
tions between the United States and for- 
eign countries. E.g., Article X, Consular 
Convention with Italy, May 8, 1878, T.S. 
No. 178 (Dep't State 1878), 20 Stat. 725. 
See Russo v. Metropolitan Life Ins. Co., 
125 Conn. 132, 3 A.2d 844 (1939). States 
that adopt the entire act, including section 
6.01 (A.C.A. § 16-4-105) should omit this 
section. 



Comment to Section 6.01 (A.C.A. § 16-4-105) 



This section is a comprehensive savings 
clause that can be used in a state adopting 
the entire act in lieu of section 1.06 
(A.C.A. § 16-4-10KF)), 2.05 (A.C.A. § 16- 
14-102(E)), 3.03, 4.04 and 5.05 (A.C.A. 



§ 16-4-104(E)). For additional material 
explaining the necessity for this savings 
clause, see the comments to those sec- 
tions. 



UNIFORM RULES OF EVIDENCE 
(§ 16-41-101) 



Prefatory Note 



Much time has been spent by the sages 
and votaries of the Law of Evidence in an 
effort to clarify it and to supply us with 
the reasons for and the logic of the Rules 
of Evidence. Wigmore, in his Preface to 
the first edition of his monumental work 
on the subject, said: 

"If we are to save the law for a living 
future, if it is to remain manageable 
amidst the sprawling mass of rulings 
and statutes which stand increasingly 
to clog its simplicity, we must rescue 
these reasonings from forgetfulness." 1 
Wigmore acknowledges, however, that 
Sir James Stevens had another solution. 
He said: 

"My evidence bill would be a very 
short one; it would consist of a rule, to 
this effect: 'All Rules of Evidence are 
hereby abolished.'" 2 
In 1923 the American Law Institute 
carefully considered the possibility of re- 
stating the Law of Evidence. It was, how- 
ever, the unanimous decision of the Coun- 
cil of the Institute that such a restatement 
should not be undertaken. There was a 
realization that conflicts in the case law of 
the several states and the frequent confu- 
sion of decisions in a state tended to make 
a restatement of the dominant law of the 
United States very difficult if not impossi- 
ble. However, we are told that the princi- 
pal reason for the Council abandoning the 
idea of the restatement of the Law of 
Evidence was that the Rules of Evidence, 
themselves, in numerous and important 
instances were so defective that instead of 
being a means of developing the truth 
they tended to suppress it. 3 

The Federal Rules of Civil Procedure 
became effective September 16, 1938. 4 
Twenty-one of these rules as the rules 
were promulgated dealt with evidentiary 
matters. They are still in effect. It was in 
1938 that Attorney General Mitchell sug- 
gested the formulation of Rules of Evi- 
dence by some other advisory agency "and 
then promulgation of the rules by the 
Supreme Court." 5 
In 1939, under a grant of the Carnegie 



Foundation, work commenced on the 
Model Code of Evidence by the American 
Law Institute. Edmund P. Morgan of the 
Harvard Law School was named reporter 
and John Henry Wigmore was Chief Con- 
sultant. The active consultants included 
judges, litigation lawyers, and teachers. 
The Model Code of Evidence was promul- 
gated by the American Law Institute in 
1942. 6 

In 1948 the Committee on Scope and 
Program of the National Conference of 
Commissioners on Uniform State Laws 
(NCCUSL) determined that the Law of 
Evidence is a proper field for a uniform 
act. In 1949, the American Law Institute 
referred its Model Code of Evidence to the 
Conference for "study and, if appropriate, 
redrafting." In 1953, the NCCUSL pro- 
mulgated the Uniform Rules of Evidence. 
While the Model Code of Evidence was the 
basic document upon which the rules were 
based, in those instances where it seemed 
that the departure from traditional and 
generally prevailing common law and 
statutory rules of evidence were too far- 
reaching and drastic for acceptance by the 
Bar, modifications were made by the Uni- 
form Rules. 7 

Nevertheless, the general policy of the 
draftsmen for both works carried the sub- 
jects in the form of rather broad general 
rules in contrast to Wigmore's policy of 
voluminous detail. Both of these compila- 
tions had foundations of careful research 
by the best students of the Law of Evi- 
dence prior to official promulgation. Both 
the Model Code and the Uniform Rules 
had been examined, criticized, and tested 
by the litigation bar. 

Some progress was made. Kansas 
adopted the Uniform Rules verbatim. In 
some states, portions of the Uniform 
Rules were adopted by statute and in 
others by judicial decision, but the result 
was not satisfactory. 

In 1956 the Law Revision Committee of 
the State of California commenced a de- 
tailed study of the Uniform Rules of Evi- 
dence. Nine pamphlets with recommenda- 
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tions were distributed to the California 
lawyers between 1962 to 1964. In 1965 the 
California Evidence Code was adopted by 
that state. 8 

Substantially the same thing occurred 
in New Jersey. In 1967 the Uniform Rules 
of Evidence with modifications were 
adopted by the Supreme Court of New 
Jersey. 9 In the New Jersey compilation, 
the numbering of the New Jersey rules 
follow, except where otherwise noted, the 
numbers of the Uniform Rules. 

The Judicial Conference of the United 
States in 1961 approved a committee pro- 
posal to establish an Advisory Committee 
on Rules of Evidence. The Judicial Confer- 
ence expressed the view that the objective 
of developing uniform rules was meritori- 
ous and decided that the proposal de- 
served "serious study as to its advisability 
and feasibility" and that, "If resolved fa- 
vorably, Uniform Rules of Evidence for 
Federal Courts should, in due course, be 
promulgated." This resulted in the publi- 
cation in February of 1962 of what has 
been called the "Feasibility Study" of the 
special committee. The committee con- 
cluded that the formulation of Uniform 
Rules of Evidence for Federal Courts was 
both "feasible and desirable." 10 

As a result of the Feasibility Study, a 
distinguished committee was appointed 
by the Judicial Conference to draft Rules 
of Evidence for the Federal Courts, and 
Professor Edward W. Cleary, of Arizona 
State University, was named reporter. 
The committee published its final draft in 
January of 1969. Revisions were made 
and in due course the Rules were sent to 
the Supreme Court. On November 20, 
1972, an order was entered authorizing 
the Chief Justice to transmit the same to 
Congress as provided by law. 11 Justice 
Douglas dissented. 

Several members of Congress objected 
to portions of the draft submitted by the 
Court. Accordingly, Congress suspended 
the effective date of the Rules and after 
extensive hearings held in both houses, 
P.L. 93-595 was enacted. This contains, 
for the most part, the Supreme Court 
draft, but with changes, the most signifi- 
cant of which was the deletion of the 
substantive provisions of article V from 
the Federal Rules. 

It became clear that work on the Fed- 
eral Rules of Evidence, the California and 
New Jersey studies rekindled a national 



interest in the subject. The NCCUSL ap- 
pointed a special committee on Rules of 
Evidence and the committee was charged 
with responsibility of conforming so far as 
practicable the Uniform Rules with the 
Federal Rules of Evidence when these 
were finally adopted for use in Federal 
Courts. 

We believe uniformity in the Law of 
Evidence is desirable. To conform state 
and federal practice is to require a lawyer 
to learn one set of rules instead of two. 
The lawyer will better serve the public in 
whichever of these forums he may be 
litigating. Uniformity also discourages fo- 
rum-shopping. It is difficult for a litigant 
to understand that his cause may be won 
or lost depending on the court or state in 
which the action may be tried. Finally, it 
seems, that to get genuine reform in the 
Law of Evidence it is necessary that at- 
tention be focused on special areas and 
special problems. We have seen that the 
case-by-case approach produces confu- 
sion. 

The Uniform Rules of Evidence (1974) 
reflect closely P.L. 93-595. The section 
numbers conform to their federal counter- 
parts, and the division of subjects into 11 
articles is likewise the same. These me- 
chanical aids are most important as they 
make readily accessible the thorough and 
careful notes of the Federal Rules Com- 
mittee as well as the congressional re- 
ports. 12 Future annotations will also be 
easily located. The Rules are thus ar- 
ranged to facilitate use by courts and 
litigating lawyers. 

One final word. Adopting jurisdictions 
that have rules of procedure patterned 
after the Federal Rules of Civil Procedure 
will need to make adjustments in those 
rules of procedure insofar as they deal 
with evidentiary matters. See, for exam- 
ple, Federal Rules of Civil Procedure 
30(c), 32(c), 43(b)(c), 44.1. 
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5a A PRELIMINARY REPORT ON THE 8 Stat. of California, ch. 299 (1965). 

ADVISABILITY AND FEASIBILITY OF 9 Order Supreme Court of New Jersey, 

DEVELOPING UNIFORM RULES OF June 6, 1967. 

EVIDENCE FOR THE UNITED STATES 10 Feasibility Study. 

DISTRICT COURTS" by the Committee ^Title 18 U.S.C. § 3771 and Title 18 

on Rules of Practice and Procedure of the §§ 2072, 2075. 

Judicial Conference of the United States 12 The House Report No. 93-650, Novem- 

(1962). Hereafter cited as Feasibility ber 15, 1973 (To accompany H.R. 5463); 

Study. Senate Report (Judiciary Committee) No. 

6 A.L.L, MODEL CODE OF EVIDENCE, 93-1277, October 11, 1974 (To accompany 

Introduction, VIII (1942). H.R. 5463); House Conference Report No. 

7 UNIFORM RULES OF EVIDENCE, 93-1597, December 14, 1974 (To accom- 

Prefatory Note, pg. 161. pany H.R. 5463). 

Comment to Rule 104(b) (A.C.A. § 16-41-101, Rule 104(b)) 

The phrase, "or in the court's discretion the order of proof as provided in Rule 
subject to" preserves the court's control of 611(a) (A.C.A. § 16-41-101, Rule 611(a)). 

Comment to Rule 105 (A.CA § 16-41-101, Rule 105) 

This rule is not intended to affect the separate trial of issues in a multi-party 
power of a court to order a severance or a case. 

Comment to Rule 106 (A.CA § 16-41-101, Rule 106) 

A determination of what constitutes pleteness and relevancy as well as possi- 
"fairness" includes consideration of com- ble prejudice. 

Comment to Rule 301 (A.CA § 16-41-101, Rule 301) 

The reasons for giving this effect to United States Supreme Court Advisory 
presumptions are well stated in the Committee's Note, 56 F.R.D. 183 (1972). 

Comment to Rule 302 (A.CA. § 16-41-101, Rule 302) 

Parallel jurisdiction in state and federal situation. The rule prescribes that when a 

courts exists in many instances. The mod- federally created right is litigated in a 

ification of Rule 302 (A.CA. § 16-41-101, state court, any prescribed federal pre- 

Rule 302) is made in recognition of this sumption shall be applied. 

Comment to Rule 502(c) (A.CA § 16-41-101, Rule 502(c)) 

Canon 4 of the Code of Professional claim the privileges and not disclose con- 
Responsibility requires the lawyer to fidential communications. 

Comment to Rule 503 (A.C.A. § 16-41-101, Rule 503) 

Language in brackets should be in- 
cluded if it is desired to provide a Physi- 
cian-Patient Privilege. 
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Comment to Rule 601 (A.C.A. § 16-41-101, Rule 601) 

This repeals the "deadman's statute." should be added recognizing the exception 
We recommend this. If it is desired to provided in the local "deadman's statute." 
retain the deadman's statute a sentence 

Comment to Rule 803 (A.C.A. § 16-41-101, Rule 803) 

In jurisdictions that enact the Uniform imacy" in Rules 803(11) (A.C.A. § 16-41- 
Parentage Act the words "parentage" 101, Rule 803(11)), 803(19) (A.C.A. § 16- 
should be substituted for the word "legit- 41-101, Rule 803(19)). 

Comment to Rule 804 (A.C.A § 16-41-101, Rule 804) 

In jurisdictions that enact the Uniform Rule 804(b)(5) (A.C.A. §16-41-101, 

Parentage Act, the word "parentage" Rule 804(b)(5)) may be included by states 

should be substituted for the word "legit- that approve the recommendations of the 

imacy" in Rule 804(b)(4)(i) (A.C.A. § 16- U.S. Supreme Court Advisory Committee. 

41-101, Rule 804(b)(4)(i)). See Advisory Committee notes. 

Comment to Rule 1003 (A.C.A. § 16-41-101, Rule 1003) 

It is not intended that this Rule will might suggest that it is no longer effective 

dispense with requirements for explain- or has been destroyed with an intent to 

ing the reasons a duplicate is being ten- revoke. The distinction between admis- 

dered in lieu of an original in any situa- sion into evidence and admission to pro- 

tion where the absence of the original bate of wills is not abrogated by the Rule. 

Comment to Rule 1101 (A.C.A. § 16-41-101, Rule 1101) 

The Uniform Rules of Criminal Proce- is used in Rule 1101(b)(3) (A.C.A. § 16-41- 
dure change the preliminary examination 101, Rule 1101(b)(3)). 
to a detention hearing. This terminology 



UNIFORM RENDITION OF PRISONERS AS 

WITNESSES IN CRIMINAL 

PROCEEDINGS ACT 

(§ 16-43-301 ET SEQ.) 
Commissioners' Prefatory Note 



In 1931, the National Conference of 
Commissioners on Uniform State Laws 
drafted the Uniform Act to Secure the 
Attendance of Witnesses From Without a 
State in Criminal Proceedings. This Act 
was revised in 1936, and has since been 
enacted by virtually all the States. It has 
been a useful tool for law enforcement 
officials in the field of interstate crime 
control. 

In the spring of 1955, the Attorney Gen- 
eral of the State of New York ruled in an 
official opinion from his office that this 
Uniform Act did not cover the rendition as 
a witness in another State of a prisoner 
confined in a penal institution in the State 
of New York. His ruling followed a request 
from another State that a prisoner held in 
New York State be delivered as a witness, 
and because of the ruling, the request was 
not granted. 

As a result, the State of New York, by 
Chapter 836 of its Acts of 1956, enacted a 
special law to cover the delivery of one of 
their prisoners to another State as a wit- 
ness. 

Subsequently, the Council of State Gov- 
ernments polled the National Association 
of Attorneys General to get the reaction of 
individual States as to the desirability of 
similar legislation in other States. Most of 
the replies received indicated that such 
legislation would be desirable. Accord- 
ingly, the Council of State Governments 
drafted a proposed Act modeled upon the 
New York State Law enacted in 1956. 

The Council of State Governments sug- 
gested the subject to the National Confer- 
ence of Commissioners on Uniform State 
Laws. The Executive Committee of the 
National Conference approved the recom- 
mendation that a special committee be 



appointed to draft a Uniform Act on Ren- 
dition of Witnesses in Penal Institutions, 
with the suggestion that the Committee 
also consider the question as to whether 
the existing Act should be amended or a 
separate Act drawn. 

That action of the Executive Committee 
was taken at the Conference in Dallas in 
1956. Subsequently, the Council of State 
Governments turned over to the Execu- 
tive Secretary of the National Conference 
its complete file on this subject matter, 
and the President of the National Confer- 
ence appointed a Special Committee as 
directed. 

The Committee submitted a bill to the 
1957 Conference held in New York City. 
Several weeks before the Conference, the 
Executive Committee, by a mail poll, had 
waived the requirement that a bill must 
be considered by at least two Conferences 
before it may be submitted to a vote of the 
States. At the 1957 Conference of the 
Commissioners, the bill received extended 
consideration at two sessions and was 
approved by the Conference for submis- 
sion to the States. 

The desirability of uniformity among 
the States as to such legislation is clear. 
This is a reciprocal Act, as was the earlier 
Uniform Act to Secure the Attendance of 
Witnesses From Without a State. It in- 
volves a delicate relationship among the 
States since it requires the entrusting of a 
prisoner in a penal institution to another 
State. The uniformity of legislative enact- 
ments is therefore strongly desirable and 
even necessary in order that the requests 
for and the rendition of a prisoner as a 
witness may be similarly performed in all 
States. 
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UNIFORM ACT TO SECURE THE ATTENDANCE OF 

WITNESSES FROM WITHOUT THE STATE 

IN CRIMINAL CASES 

(§ 16-43-401 ET SEQ.) 



A.C.R.C. Notes. These commentaries 
are reprinted through the permission of 
the National Conference of Commission- 
ers on Uniform State Laws. Copies of the 



commentaries may be ordered from them 
at a cost of $3.00 at 676 North St. Clair 
Street, Suite 1700, Chicago, Illinois 
60611, (312) 915-0195. 



Prefatory Note 



1936 Revision 



At its annual meeting in Boston in Au- 
gust, 1936, the Conference approved two 
significant changes of substance and sev- 
eral minor changes of form in this Uni- 
form Act. The Uniform Act as originally 
adopted had been subject to criticism on 
the ground that it provided for the com- 
pulsory attendance of witnesses only 
when a criminal action was pending. It 
was pointed out that occasionally the abil- 
ity to secure a warrant for arrest or an 
indictment before a Grand Jury may de- 
pend upon the testimony of witnesses out- 
side the state. Accordingly, the first impor- 
tant change adopted in 1936 extends the 
application of the act so as to provide for 
the possibility of securing the attendance 
of witnesses in connection with Grand 
Jury proceedings as well as in criminal 
cases. 

The second major change approved by 



the Conference in 1936 was to provide 
that, when expedient, a witness may be 
arrested, held in custody, and delivered 
over to an officer of the requesting state. 

This act should be adopted by every 
state. Its adoption will facilitate the ad- 
ministration of the criminal law. Officers 
engaged in the enforcement of criminal 
laws have long contended that there 
should be some statutory authority for 
securing the attendance of a witness from 
without the state in which the criminal 
proceeding is pending. 

It is worthy of note that The Interstate 
Commission on Crime, at its annual meet- 
ing in Boston, in August, 1936, approved 
this Uniform Act in the form in which it is 
here printed, and is cooperating with the 
Conference in attempting to secure its 
adoption in all of the states. 



1931 Act 



The National Conference of Commis- 
sioners on Uniform State Laws at its 
Conference in Atlantic City in September, 
1931, after careful consideration, adopted 
the Uniform Act to Secure the Attendance 
of Witnesses from Without the State in 
Criminal Cases. The act was thereafter 
approved by the American Bar Associa- 
tion. 

For the past four years various drafts of 
an act on this subject were before the 
conference for consideration. During this 
time, and before the act was finally 
adopted, the American Law Institute in 
the preparation of its Code of Criminal 
Procedure prepared a tentative draft of a 



chapter on this subject. Through confer- 
ences of committees representing the 
American Law Institute and the National 
Conference of Commissioners on Uniform 
State Laws an act was agreed upon which 
was thereafter adopted by both organiza- 
tions. Hence this act will be found as a 
chapter in the Code of Criminal Procedure 
referred to above. 

There are now [1931] ten states that 
have statutes providing for the securing of 
the attendance of witnesses from other 
states in criminal prosecutions. They are 
Connecticut, Iowa, Maine, Massachusetts, 
New Hampshire, New York, Rhode Island, 
South Dakota, Vermont and Wisconsin. 
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The statutes in question apply, in Con- 
necticut to any "criminal prosecution"; in 
Iowa, South Dakota and Wisconsin to a 
"criminal action"; in Maine and Massa- 
chusetts to a "criminal case," and in New 
Hampshire, Rhode Island and Vermont to 
a "criminal cause." 

The statutes in Connecticut, New 
Hampshire and Vermont provide uncondi- 
tionally for the summoning of any person 
in the state who is wanted as a material 
witness in any other state. In Iowa, South 
Dakota and Wisconsin the statutes pro- 
vide that this may be done if the state 
asking for the witness has a similar stat- 
ute. In Maine and Rhode Island the stat- 
utes provide for the summoning of wit- 
nesses wanted in any of the New England 
States. The statute of Massachusetts pro- 
vides for the summoning of witnesses 
wanted in adjoining states and in Maine. 

The statutes provide that the summons 
or subpoena shall be issued in New York 



and Wisconsin by a judge of a court of 
record, in Iowa by the district court, in 
South Dakota by the circuit court, in Con- 
necticut by a justice of the peace or a judge 
having authority to commit persons to 
prison, in Vermont by a justice or munic- 
ipal or city judge, in Maine and Massachu- 
setts by a justice of the peace and in New 
Hampshire by any justice. 

The [1931] uniform act designates the 
case to which the act is applicable as a 
"criminal prosecution." It allows the sum- 
moning of a witness who will not be com- 
pelled to travel more than one thousand 
miles to reach the place of trial. It pro- 
vides that the summons or subpoena shall 
be issued by a judge of a court of record, 
and that the pending prosecution shall be 
in a court of record. It exempts the witness 
from prosecution for crime or from a civil 
suit in connection with any matter which 
arose before the entrance of the witness 
into the state in response to the summons. 



UNIFORM PHOTOGRAPHIC COPIES OF BUSINESS 
AND PUBLIC RECORDS AS EVIDENCE ACT 

(§ 16-46-101) 

Prefatory Note 

No. 1. Need 



The need for a Uniform Photographic 
Copies of Business and Public Records as 
Evidence Act is apparent from the fact 
that in a dozen or more states some form 
of such an act was presented to the legis- 
latures of different states last year. These 
varied in form from those relating to some 
specific type of records to act as similar to 
the one which has been drafted by the 
Commissioners. Several states withheld 
legislative action because they knew a 
uniform act was in the process of prepa- 
ration and would probably be available at 
the next session of their legislature. Five 
states had previously adopted acts similar 
to the one under consideration, each with 
varying details. Thus it is recognized that 
legislative sanction for the use of photo- 
graphic records as evidence is needed. 

It is equally apparent that uniform 
state laws upon this subject would be of a 
great value to those engaged in business, 
industry or other activities as so many of 
them deal in interstate transactions. 
While their records are held usually at the 
home office, they may become involved in 
evidence in many states. If there were a 
uniform law in the different states, they 
would be able to comply with some 
method or system of preserving records 
through microfilming which would be sure 
to meet the test of the states adopting 
such statute. 

The microfilm has become the common 
medium of clearing checks by practically 
all banks. Insurance companies regularly 
use the microfilm as a method of preserv- 



ing their voluminous records. Department 
stores, wholesale distributors, and certain 
industries employ the microfilm process 
as a regular part of their business records. 
Hospitals frequently use microfilm to per- 
manently preserve case histories and hos- 
pital records generally. Educational and 
other institutions use microfilm as a mod- 
ern method of compressing voluminous 
records into a small space with an assured 
accuracy in the reports. One large manu- 
facturer microfilmed 2,000,000 documents 
which had required an immense ware- 
house for storage. In microfilm form these 
same documents were stored in a vault 10 
feet square. The filming process as a 
method of preserving records not only 
saves a tremendous amount of storage 
space but permits the installation of a 
more efficient index and record system. It 
also creates safety as a means of preser- 
vation of records because the microfilm 
may be placed in fireproof vaults for safe- 
keeping. 

Because of the common practice of mi- 
crofilming and its growth in modern busi- 
ness practice, an act dealing with this 
subject is a companion act to the Uniform 
Business Records as Evidence Act. Both 
stand upon the same theoretical back- 
ground. As stated by Dean Wigmore, when 
such records are made in the regular 
course of business, a circumstantial guar- 
antee or probability of their reliability 
arises out of the business practice justify- 
ing their use in evidence. 



No. 2. The State of the Law in Absence of Statute 



The use of microfilm reproductions and 
enlargements without statute immedi- 
ately faces the best evidence rule. This 
requires the production of the original 
unless there is a satisfactory explanation 
for its absence. Courts have varied on the 



character of the explanation required. In- 
tentional destruction of the original has 
usually precluded the use of secondary 
evidence. To use a microfilm reproduction 
without statute requires in each instance 
that the attorney make a complete record 
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in the introduction of evidence to meet the 
demands of the best evidence rule. The 
microfilm statute would simply make such 
enlargements of reproductions admissible 
in evidence as a matter of law if they were 
made in the regular course of business. 
There are two leading cases on the micro- 
film subject. 

The federal case of United States v. 
Manton, 1938, 107 F.2d 834, certiorari 
denied, 60 S.Ct. 590, 309 U.S. 664, 84 
L.Ed. 1012, involves the use of photo- 
graphic reproductions of checks on micro- 
film. The court authorizes this use, in 
saying: 

"It was argued that the original 
checks themselves were the best evi- 
dence and their absence should have 
been accounted for as a prerequisite to 
the admission of the recordaks. With 
this contention we cannot agree. These 
recordaks are made and kept among the 
records of many banks in the due course 
of business and are within the words of 
28 U.S.C., Sec. 695 [1732], 28 U.S.C.A. 
Sec. 695 [1732]. Their accuracy is not 
questioned. They represent in the 
course of a year, perhaps a million 
transactions. No one at all familiar with 
bank routine would hesitate to accept 
them as practically conclusive evidence. 
As proof of payment they constitute not 
secondary but primary evidence." 
Under similar facts in People v. Wells, 
1942, 44 N.E.2d 32, 380 111. 347, the Illi- 



nois court reversed the admission of mi- 
crofilm, declaring that: 

"A careful reading of United States v. 
Manton, supra, reveals that the 
recordaks were admitted under act of 
Congress where special authority was 
given pertaining to writings and records 
made in regular course of business. We 
have no such legislative authority in 
this state which would support holding 
facsimilies of checks as being the best 
evidence or primary proof. 

"The question then presents itself as 
to the rules of evidence in this state as 
to the admissibility of photographic rep- 
resentation of writings of the same size 
as the original writing and we find such 
photographic representation should be 
excluded if the original document is 
produced, or is obtainable, on the 
ground that it is secondary evidence." 
The Manton case and the Wells case are 
the only cases precisely upon the micro- 
film copy. The Wells case felt the need of a 
statute to accomplish the result of the 
Manton case. It is this kind of a situation 
which shows the need of uniform legisla- 
tion in spite of the fact that a legitimate 
disagreement might be urged to the Wells 
case. In advising business in respect to the 
preservation of records and the methods 
of keeping them, attorneys ought to be 
able to predict with clear-cut certainty the 
admissibility of records preserved through 
the microfilm process. 



No. 3. The Actions of the Commissioners 



A Uniform Photographic Copies of Busi- 
ness and Public Records as Evidence Act 
has been under consideration by the Con- 
ference on Uniform State Laws for the 
past five or six years. The task of drafting 
was commenced a little over two years 
ago. A preliminary draft of the proposed 
act was submitted at the Seattle meeting 
where the problem was extensively dis- 
cussed followed by instructions of the Con- 



ference as to the type of statute desired. At 
the St. Louis meeting in 1949 the drafting 
of the foregoing Act was made a principal 
problem of the Conference, and the Act as 
drafted and submitted was officially ap- 
proved by the Conference. It is felt that its 
final approval and adoption as a uniform 
act is urgent in view of the substantial 
demand for such an act for early action by 
state legislators. 



Commissioners' Comment to Section 1 (A.CA. § 16-46-101(b» 



It is contemplated that when in the 
regular course of business a microfilm 
reproduction is made and the original 
writing is destroyed that the microfilm be 
preserved and retained with the same 
care which would have been required of 



the original. Thus, the fact of existence of 
the microfilm is a preliminary require- 
ment to the admission of the enlargement. 
Normally the enlargement would not be 
made until needed and the microfilm 
would be held for such a purpose. In rare, 
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or at most occasional, cases the court may 
direct that the microfilm itself be made 
available for examination. If a false en- 
largement or false recording was charged, 
the film should be subject to inspection. In 
the usual case, however, testimony in 
court or by deposition as to the existence 
of the microfilm and identification of the 
enlargement is sufficient for admissibility. 
It is possible that the original microfilm 
may become lost or destroyed without 
fault of the party responsible for its reten- 
tion and that the original writing may 
have been destroyed after microfilming as 



authorized by the Act. In that event it is 
the view of the Commissioners that the 
principles of the best evidence rule should 
apply and if a justifiable excuse for the 
absence of the microfilm is established 
that any secondary evidence including the 
microfilm enlargement is admissible. 

Illustration, X and Y are in litigation. X 
sends to its attorney a microfilm enlarge- 
ment for use in a trial. Before trial, a fire 
occurs and destroys the original microfilm 
reproduction. Under the best evidence 
rule apart from the Act the enlargement is 
admissible. 



UNIFORM ACKNOWLEDGMENT ACT 
(§ 16-47-201 ET SEQ.) 

Commissioners' Prefatory Note (1960 Amendment) 



In 1892 the Conference of Commission- 
ers on Uniform State Laws adopted an Act 
for the acknowledgment and execution of 
written instruments. In 1914 the Confer- 
ence adopted an Act for the acknowledg- 
ment of written instruments taken out- 
side the United States. 

These two Acts differed in many essen- 
tial respects and at later sessions of the 
Conference it was concluded to rewrite the 
Acts so as to eliminate the confusion of 
inharmonious and contradictory provi- 
sions. The matter was accordingly re- 
ferred to the appropriate section of the 
Conference, which made an exhaustive 
study of the subject, as a result of which a 
Uniform Act was adopted at the 1939 
Conference of the Commissioners on Uni- 
form State Laws held at San Francisco, 
California. 

In the Act adopted there is no attempt 
to say what instruments shall be acknowl- 
edged — the Act merely provides that 
where by the laws of the State the ac- 
knowledgment of an instrument is re- 
quired to be made, it may be made in the 
manner and form now provided by the law 
of the State or in the manner and form as 
prescribed by the Act. It should be ex- 
plained to the Legislatures that there is 
no attempt to repeal the existing laws on 
the subject but the Act proposed is merely 
permissive in that an acknowledgment 
may be made either in the manner and 
form now provided by the law of the state 
or in the manner and form fixed by this 
Act. Thus a modern, uniform Act is being 
proposed for adoption in those states 
which desire it, without any attempt to 
alter or change the existing form and 
method in the event that form or method 
should be preferred over that proposed. 

The Act likewise provides for the recog- 
nition within the State of acknowledg- 
ments made in other states, provided they 
be authenticated in the manner pre- 
scribed by Section 9, Sub-section 2 (A.C A. 
§ 16-47-209) of the Act.* 

In addition to the adoption of the Act by 



the Conference of Commissioners on Uni- 
form State Laws, this Act likewise has 
approval of the American Bar Association, 
and it is accordingly recommended to the 
States for adoption in the strong belief 
that it represents a decided improvement 
in legislation on the subject. 

There is not only a demand for a more 
modern enactment on acknowledgments 
in many of the States, but more unifor- 
mity on the subject in all the states. This 
act will provide both without disturbing 
the existing law for those who want to use 
it. 

At the annual meeting of the Confer- 
ence in Detroit, Michigan, in 1942, the 
Uniform Acknowledgment Act was 
amended by adding Section 11 (A.C.A. 
§ 16-47-213) which provides for acknowl- 
edgments by persons serving in or with 
the Armed Forces of the United States 
within or without the United States. 

At the annual meeting of the Confer- 
ence in St. Louis, Missouri, in 1949, the 
Uniform Acknowledgment Act was further 
amended to permit acknowledgments to 
be made before attorneys at law in those 
jurisdictions where attorneys are so au- 
thorized, and to provide for facsimile sig- 
natures on certificates authenticating the 
official character of the officer taking the 
acknowledgment. 

The 1949 amendment prescribed no 
form of certificate to be executed by the 
authenticating official, although Section 7 
(A.C.A. § 16-47-207) contains forms of 
certificate for the officer taking the ac- 
knowledgment. In consequence, court 
clerks executing certificates of authentica- 
tion under the Act had to word these to 
meet the varying requirements of other 
states. Therefore, the act was amended in 
1955 to prescribe a uniform form of certif- 
icate for authenticating officials. 

In 1960, upon the recommendation of 
the Department of Defense, through the 
office of its General Counsel, Section 11 
(A.C.A. § 16-47-213) of the Uniform Ac- 
knowledgment Act was amended to in- 
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elude the dependents of service members. 
It is the considered opinion that such an 
extension to include service dependents 
will prove of considerable benefit particu- 
larly in the case of dependents who are 
overseas. The amendment also includes 
the Air Force which is recognized as a 
separate entity. 

The 1960 amendment to Section 11 
(A.C.A. § 16-47-213) clarifies and makes 
more specific the identification of the per- 
son who is serving in the Armed Forces or 
his dependents by citing the individual 
serial number of the serviceman. In this 
way the serviceman and his dependents 
are advantaged to the extent that ac- 
knowledgments in many instances are 
taken under transitory conditions and 
there is a frequent similarity and confu- 



sion of names. Likewise, the serial num- 
ber of the officer is noted along with his 
signature, rank and command which is of 
assistance in readily locating the officer in 
the event of change of duty. 

The Act as applied to servicemen has 
been widely and successfully utilized dur- 
ing the period of World War II and there- 
after. The benefits of extending the Act to 
dependents of those in the Armed Services 
have been accentuated with the number of 
families resident with servicemen in the 
overseas areas. 



*This section has been changed substan- 
tially by the Arkansas General Assembly 
in its enactment. 



Commissioners* Prefatory Note (1939 Act) 



In 1892 the Conference of Commission- 
ers on Uniform State Laws adopted an Act 
for the acknowledgment and execution of 
written instruments. In 1914 the Confer- 
ence adopted an Act for the acknowledg- 
ment of written instruments taken out- 
side the United States. See Uniform 
Acknowledgments Act, Foreign [with- 
drawn in 1943 as obsolete]. 

These two Acts differed in many essen- 
tial respects and at later sessions of tfhe 
Conference it was concluded to rewrite the 
Acts so as to eliminate the confusion of 
inharmonious and contradictory provi- 
sions. The matter was accordingly re- 
ferred to the appropriate section of the 
conference, which made an exhaustive 
study of the subject, as a result of which a 
Uniform Act was adopted at the 1939 
Conference of the Commissioners on Uni- 
form State Laws held at San Francisco, 
California, and which is now being pre- 
sented to the Legislatures of the various 
states for adoption. 

In the Act adopted there is no attempt 
to say what instruments shall be acknowl- 
edged — the Act merely provides that 
where by the laws of the State the ac- 
knowledgment of an instrument is re- 
quired to be made, it may be in the man- 
ner and form as prescribed by the Act. It 
should be explained to the Legislatures 
that there is no attempt to repeal the 
existing laws on the subject but the Act 
proposed is merely permissive in that an 



acknowledgment may be made either in 
the manner and form now provided by the 
law of the state or in the manner and form 
fixed by this Act. Thus a modern, uniform 
Act is being proposed for adoption in those 
states which desire it, without any at- 
tempt to alter or change the existing form 
and method should be preferred over that 
proposed. 

The Act likewise provides for the recog- 
nition within the State of acknowledg- 
ments made in other states, provided they 
be authenticated in the manner pre- 
scribed by Section 9, Subsection 2 (A.C.A. 
§ 16-47-209) of the Act.* 

In addition to the adoption of the Act by 
the Conference of Commissioners on Uni- 
form State Laws, this Act has likewise had 
approval of the American Bar Association 
and it is accordingly recommended to the 
States for adoption in the strong belief 
that it represents a decided improvement 
in legislation on the subject. 

There is not only a demand for a more 
modern enactment on acknowledgments 
in many of the States, but more unifor- 
mity on the subject in all the states. This 
Act will provide both without disturbing 
the existing law for those who want to see 
it. 



*This section was changed substantially 
by the Arkansas General Assembly in its 
enactment. 
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Commissioners' Comment to Section 9 (A.C.A. § 16-47-209)* 



The Uniform Acknowledgment Act, as 
amended in 1949, provided in Section 9 
(A.C.A. § 16-47-209) for a certificate au- 
thenticating of the official character of an 
officer taking an acknowledgment. It pre- 
scribed no form of certificate to be exe- 
cuted by the authenticating official, al- 
though Section 7 (A.C.A. § 16-47-207) 
contains forms of certificate for the officer 
taking the acknowledgment. In conse- 
quence, court clerks executing certificates 



of authentication under the Act had to 
word these to meet the varying require- 
ments of other States. This amendment 
[1955] prescribes a uniform form of certif- 
icate for authenticating officials. 



*This section has been changed substan- 
tially by the Arkansas General Assembly 
in its enactment. 



Commissioners' Comment to Section 11 (A.C.A. § 16-47-213) 



This section was amended in 1960 to 
include the dependents of service mem- 
bers, to include the Air Force which is now 
recognized as a separate entity, and to 



make more specific the identification of 
the service member and his dependents by 
citing the serviceman's serial number and 
the serial number of the officer. 



UNIFORM CONFLICT OF LAWS-LIMITATIONS ACT 
(§ 16-56-201 ET SEQ.) 

Prefatory Note 



Traditionally, statutes of limitations 
have been characterized as "procedural" 
laws, for conflict of laws purposes, so that 
the limitation periods prescribed by the 
forum state's laws were applied. This re- 
sult was reached despite its substantive 
effect of determining which party won the 
lawsuit. Forum shopping by delay-prone 
plaintiffs, or by their attorneys, with suits 
filed in states with long limitation periods, 
inevitably occurred. 

One consequence was that the courts 
developed some rather inexact "excep- 
tions" to the "general rule." These in- 
cluded one that treated as "substantive" 
any limitation period that was "built into" 
the very statute, such as a wrongful death 
act, that created the cause of action sued 
on; another called the "specificity test" 
that treated a limitations statute as "sub- 
stantive" if it was directed specifically to 
the sort of claim sued on; and possibly 
others less commonly employed. See 
Grossman, Statutes of Limitations and 
the Conflict of Laws: Modern Analysis, 
1980 Ariz.St.L.J., 1. 

Another consequence was that about 
three-fourths of the states enacted so- 
called "borrowing statutes" which followed 



no regular pattern but required applica- 
tion of a limitation period other than the 
forum state's if some stated aspect of the 
cause of action occurred in or was con- 
nected with another state. These borrow- 
ing statutes are often difficult to interpret 
and apply. They have been the source of 
considerable judicial confusion. 

In 1957 the Conference promulgated a 
Uniform Statute of Limitations on For- 
eign Claims Act which was designed to 
replace these variant borrowing acts. It 
achieved no general adoption, and was 
officially withdrawn in 1978. The major 
difficulty with it was its abrupt harshness. 
It cut all sorts of Gordian knots by provid- 
ing simply that the governing law, as 
between that of the forum and of the state 
"where the claim accrued," should be the 
one that prescribed the shorter period — 
"whichever bars the claim." That turned 
out to be not acceptable. The present com- 
mittee was set up to draft a different 
"limitations borrowing statute." The con- 
sensus was that limitations laws should 
be deemed substantive in character, like 
other laws that affect the existence of the 
cause of action asserted. 



Commissioners' Comment to Section 1 (A.C.A. § 16-56-201) 



Under the definition of "state," the 
United States, though included in similar 
definitions in other uniform acts, is not 
included here because federal law will 
control federal limitations problems. Un- 



der the definition of "State," claims based 
upon the law of governmental units 
within a State are included within the 
coverage of the Act. 



Commissioners' Comment to Section 2 (A.CA § 16-56-202) 



This section, treats limitation periods 
as substantive, to be governed by the 
limitations law of a state whose law gov- 
erns other substantive issues inherent in 
the claim. This is true whether the limi- 
tation period of the substantively govern- 
ing law is longer or shorter than that of 
the forum's law. 

The current judicial trend is in this 



direction. Cases illustrating this approach 
include Heavner v. Uniroyal, Inc., 63 N.J. 
130, 305 A.2d 412 (1973); Air Products & 
Chemicals, Inc. v. Fairbanks Morse, Inc., 
58 Wis.2d 193, 206 N.W.2d 414 (1973); 
and Henry v. Richardson-Merrell, Inc., 
508 F.2d 28 (3d Cir. 1975). In none of these 
cases did the forum court seem to be 
averse to applying the other-state sub- 
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stantive law merely because the conse- 
quence would be to apply the other-state 
limitation period also. 

This act does not lay down general con- 
flict of laws rules to govern an adopting 
state's choice of law. Each enacting state 
will have its own choice-of-law law, its 
own conflict of laws law, as each state does 
now. The current conflict of laws trend is 
away from older mechanical choice-of-law 
rules and toward more modern ap- 
proaches combining most significant rela- 
tionships, governmental interest analysis, 
and choice-influencing considerations. It 
is possible that this combination of mod- 
ern approaches will gain general accep- 
tance. This act, however, does not rely 
upon that development. It provides that 
the enacting state, as forum, will apply its 



own conflicts law, whatever it may be, to 
select the substantive law that governs 
the litigated claim. If different issues in- 
volved in a single claim are found to be 
governed by the substantive laws of differ- 
ent states, the governing limitations law 
will be that of the one of those two or more 
states chosen by the conflicts law of the 
forum, or enacting, state. Thus the forum 
state's own conflicts law will always 
choose the limitations law that is substan- 
tively governing. 

The term "limitation period" refers only 
to the commencement of an action and 
does not refer to requirements for giving 
of notice of claims (e.g., to a unit of gov- 
ernment or the executor of an estate) as a 
condition to bringing an action. 



Commissioners' Comment to Section 3 (A.C.A. § 16-56-203) 



The phrase "governing conflict of laws" 
applies to both "statutes" and "rules of 
law." 

This section treats all tolling and ac- 
crual provisions as substantive parts of 
the limitations law of any state whose law 
may be held applicable. They are part of 
that state's law as that state would apply 
it. The limitation period of another state, 
however, does not include its rules as to 
when an action is commenced. These rules 
are part of the procedural law of each 
forum state. 

The final clause in Section 3 (A.C.A. 
§ 16-56-203) constitutes the standard 
means of avoiding renvoi problems. 

It should be noted that Section 3 (A.C.A. 



§ 16-56-203) could conceivably give rise to 
application of the "unfairness" exception 
in Section 4 (A.C.A. § 16-56-204), for ex- 
ample, if a state tolls the running of its 
limitation period because of a defendant's 
physical absence from the state even 
though he is at all times subject to service 
under a long-arm statute. Tolling under 
such circumstances is unfair, and should 
be eliminated. Reliance upon the Section 4 
(A.C.A. § 16-56-204) exception seems 
preferable, however, to complete disre- 
gard of tolling provisions. Most of them, 
like accrual provisions which determine 
when a cause of action comes into exist- 
ence, are reasonable and not outmoded. 



Commissioners' Comment to Section 4 (A.C.A. § 16-56-204) 



This section provides an "escape clause" 
that will enable a court, in extreme cases, 
to do openly what has sometimes been 
done by indirection, to avoid injustice in 
particular cases. The "strong public poli- 
cy" of a forum state can be effectuated. 
The section should rarely be employed, 
but will be useful if harsh results should 
in any case ensue from rigid application of 
the preceding sections. One illustrative 
possibility is noted in the Comment fol- 
lowing Section 3 (A.C.A. § 16-56-203), 
above. 



Litigants will not often be able to take 
advantage of the "escape clause." It is not 
enough that the forum state's limitation 
period is different from that of the state 
whose substantive law is governing; the 
difference must be "substantial," and the 
"fair opportunity" provision constitutes a 
separate and additional requirement. An 
"escape clause" is needed, but it is not 
designed to afford an "easy escape." 
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Commissioners' Comment to Section 5 (A.CA § 16-56-205) 

This section is designed to avoid any 
unfairness that might occur because of 
reliance on prior conflicts law. 

Commissioners' Comment to Section 9 (A.CA § 16-56-209) 

If the State has adopted the Uniform Act, promulgated in 1957, it should be 
Statute of Limitations on Foreign Claims repealed. 



UNIFORM CONTRIBUTION AMONG 
TORTFEASORS ACT 

(§ 16-61-201 ET SEQ.) 
Commissioners' Prefatory Note (1939 Act) 



The desire for equal or proportionate 
distribution of a common burden among 
those upon whom it rests is everywhere 
fundamental. And if one of those subject to 
the burden discharges the obligation rest- 
ing on all, it is natural that his claim for 
contribution to the discharge of this com- 
mon liability be recognized. His payment, 
made pursuant to his own obligation, has 
accrued to the benefit of his co-obligors. 
Consequently, it is not surprising to find 
that all civilized systems of law provide 
for recovery of contribution in a variety of 
situations. Most conspicuous of these, in 
our own law, is contribution among co- 
sureties. 

It is apparent that an injury resulting 
from the joint tort of two or more persons 
involves each of them, jointly and sever- 
ally, in liability for the entire damage. It is 
equally apparent that this is an instance 
of a common obligation resting on two or 
more, the discharge of which by one of 
them accrues to the advantage of the 
others. At first blush, this appears to be a 
typical instance of the discharge of a com- 
mon liability to be governed by the prin- 
ciple of contribution. But the policy of 
Anglo-American common law has been to 
deny assistance to tortfeasors on the un- 
derstanding that they are wrongdoers and 
hence not deserving of the aid of courts in 
achieving equal or proportionate distribu- 
tion of the common burden. 

As an original proposition, all might 
agree that courts should not lend their aid 
to rascals in adjusting differences among 
them. But all tortfeasors are not rascals, 
in spite of the literal translation of the 
term as wrongdoers. Most joint and sev- 
eral tort liability results from inadvert- 
ently caused damage, although it is al- 
most impossible to draw a practical line 
between torts of inadvertence and others. 
It is, then, somewhat ironic to note that at 
common law contribution is denied among 
all tortfeasors and is allowed as a matter 
of course to one who has deliberately cho- 



sen to violate a contractual obligation un- 
dertaken with others. And this situation is 
aggravated by the common-law view that 
the injured person is "lord of his action" 
and, when injured by the joint and several 
tort of two or more, may place the loss 
where and how he sees fit. 

This item of private, rather than judi- 
cial, control of the distribution of loss 
arising from a common burden of liability 
has no doubt been largely responsible for 
the recent trend toward legislative and 
judicial repeal or modification of the com- 
mon-law rule. Unfortunately, however, 
the legislatures in six states have confined 
contribution among tortfeasors to those 
subjected to joint and several judgment 
liability, thus virtually leaving to the in- 
jured person control of the distribution of 
loss through contribution. He cannot be 
compelled to take judgment against 
tortfeasors whom he does not wish to sue. 
By refusing to sue or take judgment 
against one or more of several tortfeasors 
commonly liable to suffer judgment, even 
though trial would have proven them 
equally responsible with him against 
whom judgment was taken, the injured 
person may confer immunity from contri- 
bution and at the same time secure com- 
plete compensation from the luckless 
tortfeasor whom he wishes to hold liable. 

Of the scattered legislation and deci- 
sions establishing contribution among 
tortfeasors, no two are the same. Yet the 
recent tendency toward loss distribution 
among joint tortfeasors indicates the 
probable increase of such measures. 
Hence it is apparent that some common 
policy should be adopted and embodied in 
a model uniform statute to be submitted 
to all legislatures. With this in mind, the 
American Law Institute and the Confer- 
ence of Commissioners on Uniform State 
Laws undertook in the Spring of 1936 
jointly to sponsor such a statute. The two 
organizations united in the selection of 
Charles O. Gregory of the faculty of the 
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Law School of the University of Chicago as 
Reporter. The Institute appointed as its 
advisors, Warren A. Seavey, Young B. 
Smith and Edward S. Thurston. Later the 
Institute added to its list of advisers Rob- 
ert G. Dodge and James W. Moore. The 
Conference assigned its share in the un- 
dertaking to its Section on Uniform Torts 
and Criminal Law Acts. 

Preliminary drafts were prepared by 
the Reporter and discussed in conferences 
attended by the advisers of the Institute, 
its Director, and the Chairman of the 
Section on Torts and Criminal Law Acts of 
the Conference. A Proposed Tentative 
Draft of the Act was submitted to and 
considered by the Council of the Institute 
at its meeting on February 22-26, 1938. A 
tentative draft of the Act, as amended by 
the Council of the Institute, was submit- 
ted to and discussed on May 14, 1938, by 
the Institute at its meeting in Washing- 
ton. Later the Act was submitted to the 
Conference and was considered by it at its 
annual meeting in Cleveland in 1938. As a 
result of these discussions the materials 
were reorganized and the Act was again 
brought before the Council of the Institute 
in February, 1939, and was approved by it 
at that meeting. Subsequently, the draft 
approved by the Council was submitted to 
the Institute at its annual meeting in 
May, 1939, and was there given the Insti- 



tute's final approval. After its approval by 
the Institute, the draft was again brought 
before the Conference of Commissioners 
on Uniform State Laws at its annual 
meeting in San Francisco in July, 1939. 
The Conference voted its final approval of 
the Act at that meeting. 1 



x The following studies on a modern law 
effecting contribution among tortfeasors 
are helpful: Note, (1931) 45 Harv. L. Rev. 
349; Legislation, (1931) 45 Harv. L. Rev. 
369; Leflar, Contribution and Indemnity 
between Tortfeasors (1932) 81 U. of Pa. L. 
Rev. 130; Contribution Among 
Tortfeasors, New York Law Revision Com- 
mission, Reports, Recommendations and 
Studies (1936) 713-747; Bohlen, Contribu- 
tion and Indemnity Between Tortfeasors 
(1936) 21 Corn. L. Q. 552; Tuft, Contribu- 
tion Between Tortfeasors: A Legislative 
Proposal (1936) 24 Calif. L. Rev. 546; 
Gregory, Legislative Loss Distribution in 
Negligence Actions (1936); Gregory, Proce- 
dural Aspects of Securing Tort Contribu- 
tion in the Injured Plaintiff's Action 
(1933) 47 Harv. L. Rev. 209; Gregory, Tort 
Contribution Practice in New York (1935) 
20 Corn. L. Q. 269; Gregory, Contribution 
Among Tortfeasors: A Uniform Practice 
(1938) Wis. L. Rev. 365. 



Comment to Section 1 (A.C.A. § 16-61-201) 



The phrase "whether or not judgment 
has been recovered," etc., is included to 
indicate that joint and several judgment 
liability is not a necessary prerequisite to 
the recovery of contribution among 
tortfeasors. Thus if the injured person, P, 
is hurt by the concurrent negligence of A 
and B and recovers judgment in a suit 
only against A, contribution may be recov- 
ered by A against B in a separate action. 
This is in accordance with the practice in 
Wisconsin. The common obligation con- 
templated by this Act is the common lia- ' 
bility of the tortfeasors to suffer adverse 



judgment at the instance of the injured 
person, whether or not the injured person 
elects to impose it. 

This Section does not include a defini- 
tion of "pro rata share," although that 
phrase appears several times in the Act. 
Although it might be helpful to define this 
phrase, the draftsmen of the Act feel that 
in view of the difficulty in stating a concise 
definition and because of its well-estab- 
lished meaning in various contexts, the 
attempt of statutory definition would 
prove to be more harmful than otherwise. 



COMMENTARIES 



399 



Comment to Section 2 (A.C.A. § 16-61-202) 



Comment on Subsection (1) (A.C.A. 
§ 16-61-202(1)): This Subsection creates 
the right of contribution among joint 
tortfeasors. It does not, in any way, qualify 
the creation of this right by confining it to 
joint tortfeasors in any narrower sense 
than that indicated in Section 1 (A.C.A. 
§ 16-61-201). Nor does it confine contribu- 
tion to merely negligent tortfeasors or to 
those in any other way inadvertently 
harming others. It permits contribution 
among all tortfeasors whom the injured 
person could hold liable jointly and sever- 
ally for the same damage or injury to his 
person or property. 

Although the draftsmen of the Act feel 
confident that the so-called "equity rule" 
should prevail in determining the pro rata 
share amongst the tortfeasors in contribu- 
tion proceedings, they have not stated this 
in the Act nor have they attempted to 
define "pro rata shares" in light of this 
conviction or in terms of the "equity rule." 
This rule is to the effect that the pro rata 
shares are determined on the basis of the 
number of tortfeasors commonly liable 
who are available (present in the jurisdic- 
tion) and solvent (financially responsible). 
This is in contrast to the old common-law 
rule that the number of persons commonly 
liable automatically determined the pro 
rata share of each in the contribution 
proceedings. These two rules grew up in 
connection with contract contribution. 
The so-called "equity rule" now prevails in 
most jurisdictions, whether or not the 
issue arises in law or equity actions. 

To illustrate the equity rule, suppose A, 
B, and C by their concurrent negligence 
injure P and suppose P recovers in dis- 
charge of his claim $6000 from A. Nor- 
mally, A may have recourse against B and 
C for $2000 each as contribution. But if C 
is out of the jurisdiction or is financially 
irresponsible, A may secure $3000 from B 
and then A and B each may secure $1000 
from C, when, as and if they can get it. 

Comment on Subsection (2) (A.C.A. 
§ 16-61-202(2)): This Subsection merely 
states the universally recognized condi- 
tion required for obtaining a money judg- 
ment for contribution. The Act in no way 
changes this requirement for stating a 
"cause of action" for contribution; and the 
subsequent Sections permitting cross-liti- 



gation in the injured person's action, be- 
fore these conditions exist, of some of the 
issues involved in securing contribution 
are in no way in conflict with the provi- 
sions of this Subsection. 

Comment on Subsection (3) (A.C.A. 
§ 16-61-202(3)): This Subsection is in- 
cluded to avoid what might easily prove to 
be an embarrassment if it were not cov- 
ered. Nobody would deny that payment of 
an injured person's claim by one of the 
tortfeasors, pursuant to a settlement in- 
stead of after a judgment in a lawsuit, 
should entitle the paying tortfeasor to 
recover contribution to his payment from 
the other joint tortfeasors. The courts are 
generally agreed upon this in those states 
permitting recovery of contribution 
among tortfeasors without the require- 
ment of joint and several judgment liabil- 
ity. But suppose the settling tortfeasor has 
purchased only his own immunity from 
suit, taking a covenant not to sue from the 
injured person, so that the other 
tortfeasors are still liable to the injured 
person. In such a case there is no reason to 
permit contribution since the settling 
tortfeasor has removed no burden com- 
mon to all or more than one of the 
tortfeasors. Presumably, under this Sec- 
tion, if a tortfeasor, by a settlement, se- 
cures the release of one of the several 
tortfeasors other than himself, he may at 
least request contribution from that 
tortfeasor. 

Comment on Subsection (4) (A.C.A. 
§ 16-61-202(4)): This Subsection, it will 
be observed, is bracketed to indicate that 
its adoption is optional.* If adopted, it 
would permit apportionment of pro rata 
shares of liability of the joint tortfeasors 
as among themselves. It would not affect 
their joint and several liability toward the 
injured person. Without this Subsection, 
the ordinary rule of apportionment of the 
common liability among the tortfeasors in 
accordance with the number of them com- 
monly liable obtains. Thus, if P is hurt by 
A, B, and C, who were concurrently negli- 
gent, and he recovers his damages from A 
alone, A may shift one-third of the burden 
to B and one-third of the burden to C. 
Ordinarily no inquiry is made into the 
respective degrees of fault of the 
tortfeasors as amongst themselves. 
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The draftsmen of the Act feel that there 
is a very strong case to be made for appor- 
tioning the common liability as among the 
tortfeasors when the evidence clearly in- 
dicates that one or more of the tortfeasors 
was much more at fault than one or more 
of the others. At the same time they wish 
to point out that each tortfeasor is still 
completely and fully liable toward the 
injured person. Granted, however, that a 
contribution statute does effect some mea- 
sure of justice in distributing the common 
burden of liability equally among the 
tortfeasors, it is apparent that some mea- 
sure of injustice is done when a tortfeasor 
whose fault was patently greater than 
another's can nevertheless shift to such 
other half of the burden imposed on him 
by the injured person. 

The apportionment device is intended 
to work as follows: If the evidence indi- 
cates that there is a disproportion of fault 



as among the tortfeasors, the court shall 
instruct the jury that if it finds the 
tortfeasors to have been negligent, they 
shall also fix their relative degrees of 
fault. Thus, if the court believes that an 
apportionment of fault is inappropriate in 
a particular case, none will be made. Nat- 
urally, a court trying a case without a jury 
will itself make the apportionment of fault 
when appropriate. Under the English tort 
contribution act the court always makes 
the apportionment; but the draftsmen feel 
that in the United States this had best be 
left to a jury within the ordinary power of 
a court to keep the issue of negligence 
from a jury when the evidence indicates 
that submission thereto would not be war- 
ranted. 



*The brackets are deleted from the Ar- 
kansas version. 



Comment to Section 3 (A.C.A. § 16-61-203)* 



This Section was included to make uni- 
versal the common-law view prevailing in 
some jurisdictions to the effect that recov- 
ery by the injured person of a judgment 
against one of two or more joint 
tortfeasors does not automatically dis- 
charge the others. Although an automatic 
discharge would not necessarily affect the 
sued tortfeasor's claim for contribution 



against the discharged tortfeasors, this 
Section was thought to be necessary out of 
considerations of consistency, in view of 
the changes made in connection with re- 
leases in the following Section. 



*The Arkansas version is different from 
the uniform act. 



Comment to Section 4 (A.C.A. § 16-61-204) 



This Section is intended to change the 
common-law view under which a release 
given by an injured person to one of two or 
more tortfeasors automatically releases 
the others. Since this result may be 
avoided any how by giving a covenant not 
to sue instead of a release, it was though 
wise to obviate what must frequently be 
considered a technical pitfall by an in- 
jured person who releases one of two or 
more joint tortfeasors for a certain sum, 
presumably approximately the released 
person's share of the damage, intending to 
pursue his claim against the others. The 
direct bearing which this change has on 
contribution among tortfeasors, in view of 
such releases and partial settlements, is 
apparent. 

The second clause of this Section is 
included simply to emphasize the fact that 



a release of one tortfeasor will benefit the 
others by reducing the claim against them 
in the amount of the consideration paid 
therefor, or in the amount or proportion by 
which the release provides that the total 
claim shall be reduced, whichever is 
larger. 

Suppose P is hurt, apparently by the 
concurrent negligence of A and B. He 
wishes to pursue his remedy against B but 
wants to let A off lightly. For $100 paid he 
releases A and then sues B. The jury 
might fix P's damages and the court might 
then deduct $100 from the amount of the 
verdict before entering the judgment. 
Thus, on a verdict for P against B of 
$2000, the court would enter judgment for 
$1900. Although this could be handled by 
introducing evidence before the jury of a 
payment of $100 and by letting the jury 
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take that into account in fixing P's dam- 
ages, this method would be less satisfac- 
tory than the solution suggested in the 
previous sentence. 

Under each alternative of the second 
clause of this Section, A, the tortfeasor to 
whom a release is given, should be cred- 
ited in any contribution proceedings 
against him, with the amount by which 
the injured person's, P's, claim is reduced 
in accordance with the Section. Thus, if 
the release mentions no amount or propor- 
tion by which P's claim against B is re- 
duced, but A paid P $100 for his release, 
then if the jury awards P $2000 damages 
against B, P should get judgment for only 
$1900. Then in B's action against A for 
contribution, if A does not dispute the 
amount of P's recovery against B, or, if he 



disputes it, is unsuccessful in getting that 
amount lowered as the basis of the claim 
for contribution, B should be allowed to 
recover $900 from A as contribution. The 
explanation is that the "common liability" 
is for $2000, of which A has already paid 
$100. In contribution proceedings be- 
tween two tortfeasors where no apportion- 
ment of fault takes place and where the 
damages of the injured person are $2000, 
the paying tortfeasor should be able to 
shift one-half of the burden, or $1000, to 
the non-paying tortfeasor. But if the non- 
paying tortfeasor had already paid $100 to 
the injured person, thereby lowering the 
other tortfeasor's liability by that amount, 
he should have credit for the payment in 
contribution proceedings. 



Comment to Section 5 (A.C.A. § 16-61-205) 



Although the substance of this Section 
would probably be recognized anyway by 
courts allowing contribution among 
tortfeasors under the previous sections of 
this Act, it seems advisable nevertheless 
to include it. Under it, an injured person, 
acting in collusion with or out of sympathy 
for one of the tortfeasors, cannot relieve 



him from the obligation to contribute to 
the other tortfeasors by releasing him. 
The only way in which such a release can 
free the released tortfeasor from his duty 
to contribute is to include a provision to 
the effect that the other tortfeasors shall 
be released from the injured person's pro 
rata share of the common liability. 



Comment to Section 6 (A.C.A. § 16-61-206) 



This Section simply makes clear that 
the Act is not intended to affect any right 
of indemnity under existing law. 



Note to Section 7 (A.C.A. § 16-61-207) 



This Section is bracketed to denote that 
its adoption with the preceding Sections is 
optional. It was the consensus that the 
various states in which legislatures were 
considering the enactment of the substan- 
tive provisions of this Act, might already 
have available statutes or rules of proce- 
dure under which might be effected an 
adequate contribution practice within the 
injured person's action for damages. For 
instance, the procedural provisions in 
Wisconsin and Pennsylvania are fully ad- 
equate to effect such a practice. The pro- 



cedural provisions are included for the 
benefit of such jurisdictions wanting pro- 
cedural facilities. These provisions are 
modeled as closely as possible after rules 
14 and 13(g) of the new Federal Rules of 
Civil Procedure, with adaptations to the 
substantive provisions of the Act, and are 
suitable for adoption as rules of court or 
enactment as legislation. This section con- 
tains some provisions completely absent 
from the federal rules; but such provisions 
were thought to be essential to a desirable 
contribution practice under this Act. 
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Comment to Section 7 (A.C.A. § 16-61-207) 



Comment on Subsection (1) (A.C.A. 
§ 16-61-207(1)): This Subsection enables 
one or more of several joint tortfeasors 
sued by the injured person to add as 
third-party defendants any fellow joint 
tortfeasors whom they believe to have 
been also responsible for the tort com- 
plained of and to litigate against them in 
the injured person's action any claims for 
contribution. In this way, the interests of 
justice may be promoted by obviating the 
necessity of a separate action for contribu- 
tion. It should be noted that this Section 
does not affect in any way the substantive 
law of contribution concerning the accrual 
of a cause of action for contribution as set 
forth in Section 2, Subsection (2) (A.C.A. 
§ 16-61-202(2)), above. It merely provides 
for a litigation, in advance, of those issues 
upon which the claim for a money judg- 
ment for contribution will ultimately de- 
pend. A cross-claimant (third-party plain- 
tiff) who is successful on his cross-claim 
for contribution cannot procure a money 
judgment for contribution unless he has 
paid more than his pro rata share of any 
judgment liability he may have sustained 
to the injured person, in accordance with 
the provisions of Section 2, Subsection (2) 
(A.C.A. § 16-61-202(2)) of this Act. 

Suppose P is hurt by the concurrent 
negligence of A and B, and sues A for 
damages. Without this Subsection, P's ac- 
tion against A would proceed to judgment 
which A would pay. Then A would bring a 
separate action against B for contribution, 
in which the issues litigated would be 
substantially identical with those raised 
in P's action against A as far as evidence is 
concerned. Under this Subsection, A could 
make B a third-party defendant and pro- 
ceed to prove that if he, A, is liable to P, B 
is also. The upshot would be that if he 
were successful in his claim against B, 
which would be litigated at the same time 
as P's against A, then A, on payment of P's - 
judgment, could move in the same action 
for contribution against B', all of the ger- 
mane issues having been settled in P's 
action. This practice is already well-estab- 
lished in Wisconsin and in several British 
jurisdictions. 

This Subsection also provides for P's 
amendment of his pleadings to include the 
third-party as a codefendant, as if the 



latter had been originally sued with A. 
And the final sentence of the Subsection 
permits any person added as a third party, 
in turn to invoke the provisions of the 
Subsection in adding any other alleged 
joint tortfeasor not already present in the 
action. 

Comment on Subsection (2) (A.C.A. 
§ 16-61-207(2)): This Subsection merely 
makes the provisions of Subsection (1) 
(A.C.A. § 16-61-207(1)) available to a 
plaintiff in his capacity as "defendant" on 
a counterclaim. 

Comment on Subsection (3) (A.C.A. 
§ 16-61-207(3)): Part (a) (A.C.A. § 16-61- 
207(3)(a)) of this Subsection is an adapta- 
tion of Rule 13(g) of the federal rules, 
dealing with cross-complaints between co- 
parties. It is included to permit cross- 
litigation where the injured person has 
himself sued the joint tortfeasors as co- 
defendants, so that the provisions of Sub- 
section (1) (A.C.A. § 16-61-207(1)) are not 
appropriate. The same procedural conve- 
nience and interests of justice are served 
by this Subsection as are by Subsection (1) 
(A.C.A. § 16-61-207(1)), that is, the litiga- 
tion in the injured person's action of those 
issues germane to the ultimate claim for 
contribution in order to obviate the neces- 
sity of a subsequent separate action for 
contribution. 

Part (b) (A.C.A. § 16-61-207(3)(b)) of 
this Subsection is included to afford con- 
tribution on motion among parties subject 
to joint judgment liability to the injured 
person, where they had neglected to file 
cross-claims against each other for contri- 
bution pursuant to the provisions of part 
(a) (A.C.A. § 16-61-207(3)(a)) of this Sub- 
section. This is in accordance with estab- 
lished practice in several jurisdictions. 

The final sentence of this Subsection is 
included to compel recourse to the injured 
person's action as a means of securing 
contribution, in order to obviate as much 
subsequent separate litigation as possi- 
ble. Application of this sanction is made 
contingent to allow for situations where 
relief pursuant to its terms is held to be 
impossible because, for instance, of the 
failure of a co-party to appear in the action 
although served by the injured person, or 
any other reason. 

This whole Subsection is, of course, ap- 
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plicable to situations where a sued defen- 
dant (the cross-claimant) adds a third- 
party defendant under Subsection (1) 
(A.C.A. § 16-61-207(1)), against whom 
the plaintiff (the injured person) amends 
his complaint. Such added third party 
would under such circumstances become a 
codefendant and would be entitled to the 
benefits of this Subsection, and all of the 
defendants would become subject to the 
contingent sanctions of this Subsection. 

Comment on Subsection (4) (A.C.A. 
§ 16-61-207(4)): This Subsection is in- 
cluded to insure to courts the power to 
dispose of cross-litigation between defen- 
dants in which those factors are deter- 
mined on which the subsequent final judg- 
ment for contribution will be entered. It 
also permits the court to enter a final 
judgment for contribution after a claim- 
ant, in whose favor the determinations of 
factors ultimately leading to contribution 
were made, has shown that he has paid to 
the plaintiff in discharge of the common 
liability more than his pro rata share. 



Comment on Subsection (5) (A.C.A. 
§ 16-61-207(5)): This Subsection should 
be adopted only if subsection (4) of Section 
2 (A.C.A. § 16-61-202(4)) is adopted. The 
object of the provision is to compel litiga- 
tion of the issue of apportionment during 
the trial of the other issues concerning 
contribution, if at all. Thus, if a joint 
judgment is finally entered in P's favor 
against A and B, which A pays, on his 
motion against B for contribution, under 
Subsection (3) (A.C.A. § 16-61-207(3)) of 
this Section, he cannot for the first time 
raise the issue of apportionment of fault 
as between himself and B, after the trial 
has been concluded, but must abide by the 
contributive ratio of equal pro rata 
shares.* 



* Arkansas has included a Subsection 6 
which was not in the uniform act. 



UNIFORM ENFORCEMENTS OF FOREIGN 
JUDGMENTS ACT 

(§ 16-66-601 ET SEQ.) 
Prefatory Note 



Court congestion is a problem common 
to all states. Overcrowded dockets, over- 
worked judges and court officials, with 
attendant delays, inevitably tend to lower 
standards for the administration of jus- 
tice. One of the things that contributes to 
calendar congestion is the Federal neces- 
sity of giving full faith and credit to the 
judgments of courts of other states. U.S. 
Const, art. IV, § 1. While there is no 
constitutional requirement that a debtor 
who has had a full due process trial in one 
state need be given a second full scale trial 
on the judgment in another state, this is 
the only course generally available to 
creditors. The usual practice requires that 
an action be commenced on the foreign 
judgment. The full procedural require- 
ments apply to the second action. 

In 1948 the National Conference of 
Commissioners on Uniform State Laws 
approved the original Uniform Enforce- 
ment of Foreign Judgments Act. This act 
was a distinct advance over the usual 
method. It provided a summary judgment 
procedure for actions on foreign judg- 
ments. Even this advance, however, fell 
far short of the method provided by Con- 
gress in 1948 for the inter-district enforce- 
ment of the judgments of the Federal 
District Courts. 28 U.S.C., § 1963. Fur- 



ther, widespread adoption by the states of 
some form of the Federal Rules of Civil 
Procedure which include regular sum- 
mary judgment practice made special 
summary judgment acts superfluous. 

This 1964 revision of the Uniform En- 
forcement of Foreign Judgments Act 
(A.C.A. § 16-66-601 et seq.) adopts the 
practice which, in substance, is used in 
Federal Courts. It provides the enacting 
state with a speedy and economical 
method of doing that which it is required 
to do by the Constitution of the United 
States. It also relieves creditors and debt- 
ors of the additional cost and harassment 
of further litigation which would other- 
wise be incident to the enforcement of the 
foreign judgment. This act offers the 
states a chance to achieve uniformity in a 
field where uniformity is highly desirable. 
Its enactment by the states should fore- 
stall Federal legislation in this field. 



*The 1964 revision of the Uniform En- 
forcement of Foreign Judgments Act was 
enacted by the Arkansas General Assem- 
bly by Acts 1989, No. 501, as § 16-66-601 
et seq., and the former subchapter was 
repealed by the same act. 



Notes to Section 1 (A.C.A. § 16-66-601) 



Section 1 (A.C.A. § 16-66-601). Defini- 
tions. No distinction is made between 
judgments and decrees requiring the pay- 
ment of money, ordering or restraining the 
doing of acts, or declaring rights or duties 
of any other character, whether entered in 
law or equity, in probate, guardianship, 



receivership, or any other type of proceed- 
ings. The fact that there is a "judicial 
proceeding" entitled to full faith and credit 
within the meaning of Article IV, Section 
1, of the United States Constitution is the 
only criterion employed. 
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Notes to Section 2 (A.CA. § 16-66-602) 



Section 2 (A.C.A. § 16-66-602). Regis- 
tration of Judgment. Throughout the Act, 
as in this section of it, the law of the state 
in which the foreign judgment is to be 
registered is to furnish the substantive or 



procedural guide for such matters as who 
may initiate the registration proceeding, 
the court in which registration may be 
had, and the statute of limitations. 



Notes to Section 3 (A.CA § 16-66-603) 



Section 3 (A.C.A. § 16-66-603). Applica- 
tion for Registration. The Act undertakes 
to lay down no new methods for authenti- 
cation of the judicial proceedings of other 
states. The full faith and credit clause of 
the Constitution authorized the federal 
Congress "by general laws (to) prescribe 
the manner in which such *** proceed- 
ings shall be proved and the effect there- 
of," and by its act of May 26, 1790 (Rev. 
Stats., Sec. 905; Comp. Laws, sec. 1519; 28 
U.S.C., sec. 687) the Congress prescribed 
a method for authentication. Since then 
the Congress has for all practical purposes 
been silent, though the constitutional 
clause undoubtedly empowers it to go 
much farther than it has gone. Most of the 
state enactments do little more than re- 



peat, with small variances of language, 
the provisions of the federal Act of 1790. 
Others of them authorize different proce- 
dures. If the federal enactment is com- 
plied with the authentication is adequate 
in any event, but the procedure set out by 
it is not exclusive, and a foreign judgment 
may permissibly be proved in accordance 
with a state's statutory procedure or in 
accordance with common law methods, as 
well as in the federally prescribed man- 
ner. The final sentence in the section is 
designed to afford reasonable protection 
to any person who might for any reason 
rely on the record of the original judgment 
without having received other notice of 
the pendency of the registration proceed- 
ing. 



Notes to Section 4 (A.C.A. § 16-66-604) 



Section 4 (A.C.A. § 16-66-604). Per- 
sonal Jurisdiction. This section is de- 
signed to lay a foundation upon which a 
new personal judgment may subsequently 



be rendered, on the old judgment as a 
cause of action, against the judgment 
debtor. 



Notes to Section 5 (A.C.A. § 16-66-605) 



Section 5 (A.C.A. § 16-66-605). Notice 
in Absence of Personal Jurisdiction. The 
first sentence of this section is designed to 
achieve a double purpose. For one thing, it 
will assure fairness to the judgment 
debtor by making it reasonably certain 
that he will actually learn about what is 
being done with the judgment that has 



been rendered against him; for another 
thing, it will lay a foundation upon which 
a new judgment quasi in rem can validly 
be entered against the property of the 
judgment debtor levied upon in the state 
where the judgment is being registered, 
under section 12, infra. 



Notes to Section 6 (A.C A. § 16-66-606) 



Section 6 (A.C.A. § 16-66-606). Levy. 
The right to levy on property of the judg- 
ment debtor at once after registration of 
the judgment, without waiting until the 
registered judgment becomes a final judg- 
ment of the state of registration, can op- 



erate to give to judgment creditors a type 
of relief almost as efficient as would be the 
case if execution could be directly on the 
foreign judgment. The procedure is sub- 
stantially similar to what is variously 
known as attachment, trustee process, 
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garnishment, distress, factorizing, and 
the like. In addition, it includes the func- 
tions of the ordinary writs of execution. 



Notes to Section 7 (A.C Jl § 16-66-607) 



Section 7 (A.C.A. § 16-66-607). New 
Personal Judgment. The effect of the Act 
is to set up a summary judgment proce- 
dure specially suited to actions on foreign 
judgments. Recent discussions of sum- 
mary judgment procedure include Clark 
and Samenow, the Summary Judgment 
(1929) 38 Yale L. Jour. 423; Shientag and 
Cohen, Summary Judgments in the Su- 
preme Court of New York (1932) 32 Col. L. 
Rev. 825; Finch, Summary Judgment Pro- 
cedure (1933) 19 Amer. Bar Assn. Jour. 
504; Saxe, Summary Judgments in New 
York — a Statistical Study (1934) 19 Corn. 



L. Q. 237; Rothschild, Summary Judicial 
Power (1934) 19 Corn. L. Q. 361; 
Shientag, Summary Judgment (1935) 4 
Fordham L. Rev. 186; Chadbourn, A Sum- 
mary Judgment Procedure for North 
Carolina (1936) 14 N. C. L. Rev. 211; 
McCabe, Summary Judgment (1938) 11 
So. California L. Rev. 436; Suggs and 
Stumberg, Summary Judgment Proce- 
dure (1944) 22 Texas L. Rev. 433; 
Kennedy, the Federal Summary Judg- 
ment Procedure (1947) 8 Brooklyn L. Rev. 
5. 



Notes to Section 8 (A.C.A. § 16-66-608) 



Section 8 (A.C.A. § 16-66-608). De- 
fenses. Under the full faith and credit 
clause, there are certain defenses, partic- 
ularly lack of jurisdiction in the court 
rendering judgment, payment of the judg- 
ment, and fraud or collusion in its pro- 
curement, which the judgment debtor 



may properly raise in a later suit on the 
judgment. The uniform act is so drafted as 
to secure a judgment debtor the essentials 
of due process of law in minimum form, at 
the same time giving him reasonable op- 
portunity to present every defense which 
under the law he is entitled to present. 



Notes to Section 12 (A.CA § 16-66-612) 



Section 12 (A.C.A. § 16-66-612). New 
Judgment Quasi In Rem. The final judg- 
ment quasi in rem provided for by this 



section is to be contrasted with the final 
personal judgment provided for by section 
7 (A.C.A. § 16-66-607). 



INTRASTATE FRESH PURSUIT ACT 
(§ 16-81-301 ET SEQ.) 



A.C.R.C. Notes. These commentaries 
are reprinted with permission of the 
Council of State Governments. 



Prefatory Note 



A great need was filled by the Interstate 
Fresh Pursuit Act, drafted by the Inter- 
state Commission on Crime, to prevent 
criminals from utilizing state lines to 
handicap the police. This is proven by its 
almost instant enactment in some two 
thirds of the states. Furthermore, there 
have been repeated requests from the po- 
lice to extend the principles of the inter- 
state act to permit fresh pursuit of crimi- 
nals across county and municipal lines. 

The Act on Intrastate Fresh Pursuit is 



the result. This act follows the sovereignty 
into another, it applies not only to felonies, 
but to any criminal offense committed in 
the presence of the officer, or to a person 
for whom an officer holds a criminal war- 
rant. Simple provisions, as in the case of 
the interstate act, are made to safeguard 
the rights of the person arrested. The 
requests of law enforcement authorities 
themselves prove the need for this new, 
simple, and sensible law. 
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UNIFORM ACT ON INTERSTATE FRESH PURSUIT 
(§ 16-81-401 ET SEQ.) 

A.C.R.C. Notes. These commentaries 
are reprinted with permission of the 
Council of State Governments. 

Prefatory Note 



The act on the Fresh Pursuit of Crimi- 
nals across State Lines was drafted by the 
Interstate Commission on Crime in the 
mid-1930s. Its purpose is to prevent crim- 
inals from utilizing state lines to handicap 
police in their apprehension. At the 
present time, most desperate criminals 
head straight across state lines after the 
commission of a crime, knowing that there 
is comparative safety beyond the border. 
In the foreign state the pursuing officer 
from the state wherein the crime was 
committed is, in general, no longer an 
officer. This abnormality, so contrary to all 
justice and reason, is remedied in a simple 
manner by this act. Thereunder, the mo- 
ment an officer in fresh pursuit of a crim- 



inal crosses a state line, the state he 
enters will authorize him to catch and 
arrest such criminal within its bounds. 
The statute grants this right only when 
the officer is in fresh pursuit of a criminal, 
that is, pursuit without unreasonable de- 
lay, by a member of a duly organized peace 
unit, and only in cases of felonies or sup- 
posed felonies occurring outside the 
boundaries of the state adopting the act. It 
is thus based upon the little-known com- 
mon-law doctrine of fresh pursuit, from 
which the statute has derived its name. 

Simple provisions are made to safe- 
guard the rights of the arrested person 
and to provide for his return to the state 
where he committed the crime. 
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INTERSTATE COMPACT FOR THE SUPERVISION OF 
PAROLEES AND PROBATIONERS 

(§ 16-93-901 ET SEQ.) 

A.C.R.C. Notes. These commentaries 
are reprinted with permission of the 
Council of State Governments. 



Prefatory Note 



The oldest interstate correctional com- 
pact is the Interstate Compact for the 
Supervision of Parolees and Probationers, 
first released in 1934. This agreement 
addresses the problem of providing con- 
tinuing supervision for parolees and pro- 
bationers who, during their terms of su- 
pervision, had valid reasons to take up 
residence in another state. The Compact 
stipulates that the probationer or parolee 
— in order to enter a "receiving state" — 
must be a resident of such state or have 
family residing within such state and fur- 
ther requires that the parolee or proba- 
tioner must be able to obtain employment 
in the receiving state. These requirements 
can be relaxed if the receiving state con- 
sents to the parolee's or probationer's en- 
try. 



In 1950, an amendment to the Compact 
was developed to permit parole or proba- 
tion violators who had been under com- 
pact supervision in a receiving state to be 
confined in that state. Known as the Out- 
of-State Incarceration Amendment and 
requiring new legislative action by Com- 
pact states, the option was seen as partic- 
ularly valuable for violators with only a 
short time left to serve on their sentences 
who were under Compact supervision in 
their home state. Use of the amendment, 
discretionary with officials of member 
states, could eliminate the financial bur- 
den and other problems involved in re- 
turning prisoners long distances to the 
state which sentenced them. 



409 



UNIFORM CRIMINAL EXTRADITION ACT 
(§ 16-94-201 ET SEQ.) 

An explanation of the act to make uniform the law in the several states 
with reference to the extradition of persons charged with crime. 



The Federal Constitution, adopting sub- 
stantially the language of the earlier Ar- 
ticles of Confederation between the thir- 
teen colonies provides, in section 2 of 
Article VI, that "A person charged in any 
state with treason, felony, or other crime, 
who shall flee from justice, and be found in 
another state, shall on demand of the 
executive authority of the state from 
which he fled, be delivered up to be re- 
moved to the state having jurisdiction of 
the crime." 

But notwithstanding the clarity of the 
above provision, the federal Congress, act- 
ing upon an opinion of Attorney-General 
Randolph, decided in 1793 that the sec- 
tion of the constitution was not self-exe- 
cuting, chiefly because it provided no ma- 
chinery for its execution, and passed in 
1793 an act which has been brought for- 
ward as sections 5278 and 5279 of the U.S. 
Revised Statutes of 1875, as follows: 

5278. Whenever the executive authority 
of any State or Territory demands any 
person as a fugitive from justice, of the 
executive authority of any state or terri- 
tory to which such person has fled, and 
produces a copy of an indictment found or 
an affidavit made before a magistrate of 
any state or territory, charging the person 
demanded with having committed trea- 
son, felony, or other crime, certified as 
authentic by the Governor or Chief Mag- 
istrate of the state or territory from 
whence the person so charged has fled; it 
shall be the duty of the executive author- 
ity of the state or territory to which such 
person has fled to cause him to be arrested 
and secured, and to cause notice of the 
arrest to be given to the executive author- 
ity making such demand, or to the agent 
of such authority appointed to receive the 
fugitive, and to cause the fugitive to be 
delivered to such agent when he shall 
appear. If no such agent appears within 
six months from the time of the arrest, the 
prisoner may be discharged. All costs and 
expenses incurred in the apprehending, 



securing and transmitting such fugitive to 
the state or territory making such de- 
mand, shall be paid by such state or 
territory. 

5729. Any agent so appointed who re- 
ceives the fugitive into his custody, shall 
be empowered to transport him to the 
State or Territory from which he has fled. 
And every person who by force, sets at 
liberty or rescues the fugitive from such 
agent while so transporting him, shall be 
fined not more than five hundred dollars 
or imprisoned not more than one year. 

The above section of the Constitution 
and the above federal law, form the basis 
of the interstate extradition of fugitive 
criminals in all the states. The Constitu- 
tion creates the right to demand the fugi- 
tive, and the federal law creates the ma- 
chinery, and they thus distinguish 
interstate extradition from international 
extradition which rests entirely upon 
treaties and is defined by treaty limita- 
tions. 

But the Act of Congress did not create 
machinery to cover all the exigencies 
which arise; and as the federal law of 1793 
has never been enlarged by Congress, 
except to a limited extent in the District of 
Columbia, to authorize the bringing back 
of fugitive offenders against the laws of 
the United States applicable there, it has 
come to be recognized that the several 
states may provide machinery for apply- 
ing the law of extradition in respect to 
matters not covered by the Act of Con- 
gress. Thus the states can legislate upon 
the method of applying for the writ of 
habeas corpus, upon the method of arrest 
and detention of the fugitive before extra- 
dition is demanded, upon the mode of 
preliminary trial, upon the manner of 
applying for a requisition, upon the extent 
of asylum allowed a prisoner when 
brought back to the state from which he 
has fled, and upon his exemption from 
civil process; not to mention other points 
less important which have always been 
regulated by local law. 
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These and many other subjects collat- 
eral to the main right to extradition have 
been the subjects of quite diversified leg- 
islation and judicial decision in the vari- 
ous states, and the bodies of law thus built 
up are quite different throughout Amer- 
ica. It therefore appeared wise to the Con- 
ference of Commissioners on Uniform 
State Laws to prepare an act embracing 
what appear to be the best features of all 
the various laws of the several states as 
well as the judicial law applicable, and to 
offer it as a practicable law for all the 
states to adopt, thus codifying the practice 
and promoting uniformity at the same 
time. Footnotes below the text of most of 
the sections give the origin of the lan- 
guage where statutory, and the judicial 
decisions upon which it is based when the 
sections involve restatement or codifica- 
tion of judicial law. 

Section 6 (A.C.A. § 16-94-206) of the 
Act, however, is a new creation of the 
Conference of Commissioners, designed to 
cover cases not reached by existing extra- 
dition laws. Hitherto, it has been possible 
to extradite only those criminals who 
could be said to be "fugitives", that is, who 
had been physically present in the state in 
which the crime was committed and have 
fled therefrom. However, crimes are com- 
mitted against the laws of a state by acts 
done outside of that state. Many states 
have enacted statutory provisions for the 
punishment of a crime any part of which 
is committed in that state. 

To meet the practical need of authority 
for the extradition of criminals who can- 
not technically be called fugitives, the 



National Conference provided in Section 6 
(A.C.A. § 16-94-206), as approved in 
1926, for extradition of a criminal from 
the state in which he acted to the state in 
which his acts had criminal effect. By an 
amendment approved by the Conference 
in 1932, this Section is now drafted to 
permit the extradition of that person not 
only from the state in which he acted, but 
from any state into which he thereafter 
moves. 

It is true that the Constitution does not 
put upon the states the obligation to ex- 
tradite criminals who are not fugitives. 
But while the Constitution requires that 
fugitives shall be extradited, it does not 
prohibit states from endeavoring to en- 
force the criminal law by the extradition 
of those other persons who have violated 
the law of the demanding state but who 
cannot be called fugitives from that state. 
The effectiveness of Section 6 (A.C.A. 
§ 16-94-206), therefore, depends upon co- 
mity between the states, rather than upon 
the mandatory effect of the Constitution. 

Unfortunately, the act cannot be 
adopted by Congress for the District of 
Columbia without making substantial 
changes. The District of Columbia is not a 
territory administered as such. Congress 
has authorized the Chief Justice, or in his 
absence or incapacity to act, an associate 
justice of the Supreme Court of the Dis- 
trict of Columbia, to receive a demand for 
extradition made by the Governor of a 
state; but the method of requiring the 
remand of criminals to the District of 
Columbia is not governed by the extradi- 
tion statutes. 



Comment to Section 2 (A.C.A. § 16-94-202) 



N.B. The Statutes on Interstate Extra- 
dition are practically identical in Ala- 
bama, Arizona, California, Idaho, Mon- 
tana, Nevada, New Mexico, North Dakota, 



Oklahoma, South Dakota, and Utah, and 
also in the Territories of Alaska and 
Puerto Rico. 



Comment to Section 3 (A.C.A. § 16-94-203) 



Drafted from Act of Congress of 1793, 
and decisions in Davis case, 122 Mass. 
324, and Pearce v. Texas, 155 U.S. 387; cf. 
Scott on Interstate Rendition, paragraph 
91. The certification is provided by U.S.R. 
s.5278. The effect of the certification is 



explained in Kentucky v. Dennison, 24 
How. 66. The recognition of informations 
in states which allow them is probably 
supported by Hogan v. O'Neill, 255 U.S. 
52; 65 L.Ed. 497. 
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Comment to Section 4 (A.CA § 16-94-204) 

Taken from Connecticut Statutes, sec. 
1566. 

Comment to Section 5 (A.C.A. § 16-94-205) 

Drafted in part from Hyatt v. People, ex Innes v. Tobin, 240 U.S. 127. On the vio- 
rel Corkran, 188 U.S. 691, quoted in Scott lation of parole, see Hughes v. Pflanz, 138 
on Interstate Rendition, Sec. 96, and Fed. 980. 

Comment to Section 7 (A.CA § 16-94-207) 

Hyatt v. People, 188 U.S. 691; Jourdan 
v. Donahue, 84 N.Y 438; Arnold v. Justice, 
84 Minn. 237. 

Comment to Section 10 (A.CA. § 16-94-210) 

The present law of Massachusetts, Con- For a uniform act, an indefinite time to be 

necticut, Delaware and Minnesota allows made certain by a judge before whom the 

merely an "opportunity" to the accused to accused shall be brought, would seem the 

demand an investigation. New York and plan most likely to satisfy all the states, 

some other states prescribe definite time. This is the law in Oklahoma. 

Comment to Section 11 (A.CA § 16-94-211) 

Conn.Gen.Statutes, Sec. 1568 modified, 
and Oklahoma. 

Comment to Section 13 (A.C.A. § 16-94-213) 

Arkansas Statutes, Sec. 3674, is almost however, in part with the law of Indiana, 
the same as the law of Colorado, Illinois Sec. 1900, modified, 
and Kansas. This section is combined, 

Comment to Section 14 (A.CA § 16-94-214) 

11 Ruling Case Law, p. 720: "The arrest The preliminary draft of this Section 

may be made either by virtue of a warrant provided for arrest without a warrant in 

from a magistrate or by an officer or all cases where the accused stood charged 

private person, who may justify the arrest with a "felony" in the demanding state, 

by showing that prima facie a felony or Because of the belief that "felony" did not 

other crime has been committed by the have a uniform meaning, the Conference 

prisoner in another state, or that he substituted the expression "charged with 

stands charged therewith." To the same a crime punishable by death or life impris- 

effect see Scott on Interstate Rendition, p. onment." The Conference has become con- 

161. An arrest without warrant was sus- vinced that the enactment of this substi- 

tained in the following cases where the tuted language would result in restricting 

accused stood charged with a felony pun- too severely the machinery for the en- 

ishable by imprisonment for more than forcement of the criminal law, and would 

one year. Simmons v. Van Dyke, 138 Ind. in many instances change the present 

380 (forgery); In re Henry, 29 How. Pr. practice of arresting without a warrant 

(N.Y.) 185 (robbery); Dow's case, 18 Pa. 37 persons who have committed felonies pun- 

(forgery); State v. Taylor, 70 Vt. 1 (bur- ishable by imprisonment for more than 

glary). one year but less than for life. To avoid 
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this restrictive effect, the Conference in ishable by death or imprisonment for a 
1932 revised the Section to provide for term exceeding one year." This is an adop- 
arrest without a warrant where the ac- tion of the usual definition of "felony." 
cused stands charged "with a crime pun- 
Comment to Section 15 (A.C.A. § 16-94-215) 

Alabama Code of 1923, Sec. 4168, re- 
stricted. 

Comment to Section 16 (A.CA § 16-94-216) 

Alabama Code of 1923, Section 4169, 
modified. 

Comment to Section 19 (A.CA. § 16-94-219) 

Alabama Code of 1923, Sec. 4174, 
changed. 

Comment to Section 20 (A.C.A. § 16-94-220) 

Scott on Interstate Rendition, Chapter 
XVIII. 

Comment to Section 22 (A.C.A. § 16-94-222) 

Illinois Law, Sec. 8, modified. 

Comment to Section 24 (A.C.A. § 16-94-224) 

Illinois Law, Section 11. This section is 



placed in brackets to indicate that it may * Brackets are deleted from the Arkansas 
be omitted from the Act in states where it version, 
does not seem wise to include it.* 

Comment to Section 25 (A.CA. § 16-94-225) 

Scott on Interstate Rendition, 136. 

Comment to Section 26 (A.C Jl § 16-94-226) 

Lascelles v. Georgia, 148 U.S. 543. 



UNIFORM ARBITRATION ACT 
(§ 16-108-201 ET SEQ.) 



Prefatory Note 



This Act covers voluntary written agree- 
ments to arbitrate. Its purpose is to vali- 
date arbitration agreements, make the 
arbitration process effective, provide nec- 
essary safeguards, and provide an effi- 
cient procedure when judicial assistance 
is necessary. 

The Conference of Commissioners on 
Uniform State Laws promulgated a uni- 
form arbitration act in the early 20's. It 
was adopted in a few states. It proved 
unsatisfactory and was later withdrawn 
by the Conference. With the growing in- 
terest in a number of states in enacting a 
modern arbitration statute, the Confer- 
ence renewed its interest in the subject 
and approximately five years ago, ap- 
pointed a committee to prepare a draft act 
for consideration by the Conference. The 
committee so appointed presented its first 
draft at the Conference of Commissioners 
in 1954. After revision, it was again pre- 
sented to and adopted by the Conference 
on August 20, 1955. 

In general, this act follows the pattern 
of the arbitration statutes of New York 
and of some fifteen other states. It vali- 
dates written agreements to arbitrate dis- 
putes whether arising subsequent to the 
agreement or existing at the time it was 
made. It covers labor-management agree- 
ments to arbitrate unless the agreement 
otherwise provides. In view of the fact 
that some states, such as New York, ex- 
tend the coverage of their act without 
exception, the clause at the end of the last 
sentence of Section 1 was bracketed. How- 
ever, Section 1 (A.C.A. § 16-108-201) as 



enacted by the Arkansas General Assem- 
bly did not include the bracketed lan- 
guage.* 

The act provides that the motion proce- 
dure of the state shall be used when 
orders are desired to enforce the agree- 
ment to arbitrate, or for confirming, vacat- 
ing or modifying an award, or for other 
purposes designated in the act. An award, 
once confirmed, may be reduced to judge- 
ment which is enforceable as is any other 
judgement. 

Many of the provisions are designed to 
meet problems not anticipated by the par- 
ties when the agreement was made and 
for which no provision exists in the agree- 
ment. Many of the sections are subject to 
the terms upon which the parties have 
agreed. 

The grounds specified for confirming, 
vacating or modifying an award are for 
the most part the traditional ones recog- 
nized by statutes of many states. A provi- 
sion not generally found, permits arbitra- 
tors to correct minor errors in their award 
or to clarify the award when needed. 

The Section on Appeals, AC. A. § 16- 
108-219, is intended to remove doubts as 
to what orders are appealable and to limit 
appeals prior to judgement to those in- 
stances where the element of finality is 
present. 



* The last sentence of paragraph three of 
this prefatory note was added by the Ar- 
kansas Code Revision Commission. 
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UNIFORM DECLARATORY JUDGMENTS ACT 
(§ 16-111-101 ET SEQ.) 



Prefatory Note 



The Declaratory Judgment is a big, for- 
ward step in administrative justice. Its 
benefits will not be confined to any class or 
portion of society. Every citizen of the 
State will enjoy and profit by its good 
offices. Accordingly, the effort to enact it as 
a part of the jurisprudence of a state can 
involve no conflict of political parties, no 
division of industrial interests, and no 
clash of social forces. 

The present system of court procedure 
has in certain respects, become anti- 
quated. It holds its place in the adminis- 
tration of justice largely on account of a 
tradition that those things which are an- 
cient must be good. As a matter of fact, the 
practice of cases in court has stood still for 
many years while business and social af- 
fairs have been progressing. The result 
has been that a gulf exists between the 
judicial process and the community inter- 
est that it is supposed to serve; and into 
this gulf have been dropped a great many 
possibilities. For any one to think that the 
administration of the law prevailing cen- 
turies ago is adequate for the needs of the 
present, is quite as absurd as to indulge 
the idea that the clothes of the boy can be 
worn in comfort by the grown man. 

Today our courts are operated largely on 
the fundamental idea of giving to an in- 
jured party reparation and redress. Cer- 
tainly it is still a primary rule of jurisdic- 
tion that until a party has been hurt, and 
has suffered loss, he has no standing in 
court. 

This ancient rule of jurisdiction has 
long been found too narrow to meet the 
requirements of modern social, industrial 
and economic conditions. Men ought not 
be forced to the necessity of encountering 
damage or assuming ruinous responsibil- 
ities before they are permitted to seek and 
secure a court decision as to their rights 
and duties. Such a scheme puts a pre- 
mium upon delinquency and penalties al- 
together out of harmony with a proper 
conception of law, order and justice. It 
should be the primary purpose of the 



State to save its citizens from injury, debt, 
damage and penalties; and to this end the 
highest function of the court ought to be to 
decide, when possible, the controversies of 
parties before any loss has been suffered 
or any offense committed. 

The Declaratory Judgment aims at 
abolishing the rule which limits the work 
of courts to a decision which enforces a 
claim or assesses damage or determines 
punishment. The Declaratory Judgment 
allows parties who are uncertain as to 
their rights and duties, to ask a final 
ruling from the court as to the legal effect 
of an act before they have progressed with 
it to the point where any one has been 
injured. 

The Declaratory Judgment principle is 
of Roman origin. It spread over the prin- 
cipal part of continental Europe long be- 
fore the American colonies became the 
United States. It has been in effect in 
Scotland for over three centuries. In En- 
gland it has existed since 1858 with ever- 
broadening scope and increased influence. 
It is used in the greater part of the British 
colonies and dominions, including Can- 
ada. Experience has demonstrated in the 
countries where the Declaratory Judg- 
ment procedure has been adopted that its 
use has resulted in a great saving in 
actual litigation, thereby anticipating 
those long, bitter and expensive contro- 
versies that follow highly litigated cases 
for breach of contracts and denial of 
rights, which can be avoided by the adop- 
tion and use of the Declaratory Judgment 
procedure. 

The Declaratory Judgments Act is a 
development of the old Roman law of 
procedure, which allowed a judge to de- 
cide in a preliminary way certain ques- 
tions of law and fact which the parties 
themselves by agreement or the magis- 
trate at the request of either one of the 
parties might submit to the judge for 
decision. The decision had the effect of 
settling the law as it then stood. The 
exercise of the Declaratory Judgment pro- 
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cedure constantly grew and in the middle 
ages the law had so developed that the 
questions of status and property rights 
connected therewith and of the validity or 
invalidity of wills or other legal instru- 
ments constituted the principal subjects of 
declaratory actions. 

In an action for a Declaratory Judgment 
the plaintiff asks a declaration that the 
defendant has no right as opposed to the 
plaintiff's privilege; that is to say that the 
plaintiff is under no duty to the defendant, 
or that the plaintiff is under an immunity 
from any power of, or control by the defen- 
dant. This, of course, was a violent depar- 
ture from the Common Law conception of 
the duty of courts. It was only when some 
wrong had been perpetrated that the 
Common Law courts took any judicial 
notice of the fact. The scope of their judi- 
cial functions before the passage of the 
Declaratory Acts was entirely curative. 
The purpose of this Act is really to prevent 
litigation. Under the Act any party to a 
contract, for instance, may have a judicial 
construction of the same even before a 
breach thereof, without undue expense 
and at a time when the effect of an ad- 
verse decision is not likely to prove disas- 
trous. In truth, the Declaratory Judg- 
ments Act is nothing more than a bill to 
make it possible for a citizen to ascertain 
what are his rights and what are the 
rights of others before taking steps which 
might involve him in costly litigation. The 
purpose of the Act and its effect is to 
enable the citizen to procure from a court 
guidance which will keep him out of trou- 
ble and to procure that guidance with 
materially less expense than he would 
have to incur if he should wait until the 
trouble came before having recourse to the 
court. 

In order to have recourse to and take 
advantage of the Declaratory Judgment 
procedure it is not requisite that any 
wrong should have been done or any 
breach committed. It is to prevent and 
forestall such happenings by a Declara- 
tory Judgment setting forth rights and 
duties for the guidance of those concerned 
and indicating the course to be followed, 
that a remedy is provided by the Act, and 
thus litigation avoided. The measure is 
not merely preventive, it is also interpre- 
tative. It concerns itself not only with 
contracts, but with wills and other instru- 
ments of writing, with matters of govern- 



mental regulation, such as ordinances and 
the like, with respect to titles of property, 
and particularly with the status of family 
relations, man and wife, parent and child, 
guardian and ward, and also with provi- 
sions of trust. In all such cases the Act will 
be found of benefit. Under the Act the 
courts will have power to declare rights, 
status and other legal relations whether 
or not further relief is or could be de- 
manded and no judgment will be open to 
the objection that it will be declaratory. It 
will therefore be binding. In other words, 
before war is openly declared between 
parties the courts may decide that there is 
no occasion therefor. The Uniform Act 
permits the court to construe a contract 
either before or after a breach thereof. 

In every State of the Union we have 
always had bills in chancery to construe 
wills, to perpetuate testimony, to deter- 
mine questions of title and the removal of 
a cloud. The Declaratory Judgment is but 
an enlargement in scope and advantage of 
such proceedings. There is nothing exper- 
imental in the Uniform Act. It has been 
tested and has proved its worth by many 
years of constant use in the English 
speaking courts as well as in the courts of 
some of the countries of continental Eu- 
rope. 

It does not take anything from the law 
as it exists today. Every right is preserved 
and will be enforced. The Declaratory 
Judgment only increases the court's power 
for good. As stated in the bill itself: 

"This act is declared to be remedial; 
its purpose is to settle and to afford 
relief from uncertainty and insecurity 
with respect to rights, status and other 
legal relations; and is to be liberally 
construed and administered." 
The Declaratory Judgment may be ei- 
ther affirmative or negative in form and 
effect; it may determine some right, priv- 
ilege, power or immunity in the plaintiff, 
or some duty, no-right, liability or disabil- 
ity in the defendant. The judgment is not 
based on any wrong already done or any 
breach committed. It is not required to be 
executed, as it orders nothing to be done. 
It simply declares rights and duties so 
that parties may guide themselves in the 
proper legal road, and, in fact, and in 
truth, avoid litigation. 

Most men are honest. Law suits for the 
most part arise from honest differences of 
opinion between parties as to their rights, 
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and often arise from honest differences of 
opinion between their counsel. If the par- 
ties could find out their rights before act- 
ing, their action generally would conform 
to their rights. If an attorney had means 
of ascertaining without waiting for a 
breach of a contract the rights of his 
client, his client would be saved loss by 
acting within his rights. It is to be pre- 
sumed that each party to a transaction 
intends to proceed with ordinary honesty 
and circumspection. But every party is not 
and cannot be informed as to his rights as 
well as his duties, and, in the absence of 
such definite knowledge, grave losses may 
be, and often are, incurred. As matters 
stand today litigation must await that 
loss, and there can be no coming into court 
to secure a ruling as to the status of 
liability. It often follows that this litiga- 
tion, when at length it does come, is vin- 
dicative and expensive and that the inju- 
rious crimination and recrimination are 
never forgiven or forgotten. In many cases 
these unfortunate results would be 
avoided if recourse could be had, before 
such loss occurred and litigation arose, to 
the Declaratory Judgment procedure. 

The opportunities for good that thus 
attach to this new procedure, are so nu- 
merous as not to permit a full list being 
attempted. Instances will occur to every 
practicing lawyer, and to such laymen as 
may have experienced the fearful limita- 
tions under which modern American 
courts labor. 

In most cases each party to a transac- 



tion wishes to do right and act honestly. If 
at the outset of a controversy over a jural 
relation, a judgment could be obtained 
setting forth rights and duties, every one 
would at once abide the decision, and all 
hostile litigation and bad feeling would be 
avoided. It is only because parties are now 
forced to wait until money loss has been 
suffered or criminal penalties are in- 
volved, before they are permitted to come 
into court, that so many bitter contests 
attend proceedings in court. Out of this 
bitterness, resulting from property inter- 
ests or personal liability being at stake, 
we have the practice of cases character- 
ized by ugly charges and counter-charges, 
criminations and recriminations, false 
witnesses and perjury. If before injury has 
been inflicted, the parties could obtain a 
decision on questions in dispute, much of 
the undesirable features of present day 
litigation might be eliminated. 

The highest function of the law is the 
preservation of the peace. The State 
serves such purpose poorly when it com- 
pels a citizen to wait until a difference as 
to the construction of a contract has devel- 
oped into a struggle to secure or save 
valuable property; when it delays a mat- 
ter of the interpretation of a statute until 
it involves a fight for liberty. 

"A stitch in time saves nine." Nowhere 
can this homely adage be applied to better 
advantage than in court affairs. Nowhere 
has its application been denied except in 
court. The Declaratory Judgment is "a 
stitch in time." 



TITLE 18 

PROPERTY 

REVISED UNIFORM DISPOSITION OF 
UNCLAIMED PROPERTY ACT 

(§ 18-28-201 ET SEQ.) 

Prefatory Note 

Reason for Proposed Uniform Act 



Uniform and comprehensive state legis- 
lation dealing with the disposition of un- 
claimed property should fill a very real 
need. Present statutory provisions on the 
subject are exceedingly diverse in charac- 
ter and are often not well formulated. 
Most states already have statutes dealing 
with the disposition of unclaimed tangible 
personal property, the abandonment of 
which is a more or less obvious fact. In 
addition, a considerable number of states 
have statutes dealing with the disposition 
of unclaimed bank deposits. However, at 
the time the original Uniform Disposition 
of Unclaimed Property Act was approved 
by the Conference in 1954, only ten states 
had adopted really comprehensive legisla- 



tion covering the entire field of unclaimed 
property. They were: Arkansas, Connecti- 
cut, Kentucky, Massachusetts, Michigan, 
New Jersey, New York, North Carolina, 
Oregon, and Pennsylvania. However, sev- 
eral other states manifested interest in 
adopting comprehensive legislation on the 
subject. In order to provide the states with 
an act that would promote a fair and 
adequate treatment of the subject, the 
Conference drafted and, in 1954, approved 
the Uniform Disposition of Unclaimed 
Property Act. This Act was subsequently 
adopted in Arizona, California, Florida, 
Idaho, Illinois, Montana, New Mexico, Or- 
egon, Utah, Virginia, Washington, and 
West Virginia. 



Why Revision Is Needed Now 



In the operation of the Uniform Dispo- 
sition of Unclaimed Property Act of 1954 
and similar acts, special problems have 
arisen concerning money orders and trav- 
eler's checks, particularly those issued by 
an organization not properly classified as 
a "banking or financial institution." The 
Act was revised, therefore, to take care of 
these problems. 

Section 2 (AC A. § 18-28-202) has been 
amended by adding to the persons covered 
by the section, the phrase "a business 
association." In subsection (c) the phrase 
"money orders" is added to the types of 
sums payable and a special rule concern- 
ing the time at which abandonment is 
presumed is established for traveler's 
checks. For all property subject to the 
section, other than traveler's checks, 
seven years from the date payable raises 
the presumption of abandonment but a 



longer period, 15 years from the date of 
issuance, is established for traveler's 
checks. 

Section 11 (A.CA. § 18-28-211) of the 
original Act, requiring a report by the 
holder of abandoned property, is amended 
to eliminate the requirement of reporting 
the name and address of the owner with 
respect to "traveler's checks and money 
orders." Section 12 (AC A. § 18-28-212) of 
the Act which required notice and publi- 
cation of lists of abandoned property is 
also amended to eliminate traveler's 
checks and money orders from the re- 
quirement of publication of a list. Both of 
these amendments are necessary because 
of the inability of the issuer of money 
orders and traveler's checks to know who 
the holder is in most cases. 

Section 13 (ACA. § 18-28-213) of the 
original Act obligating the holder of the 



419 



420 REVISED UNIFORM DISPOSITION OF UNCLAIMED PROPERTY ACT 



sums to pay or deliver the abandoned 
property to the state is amended so that 
the obligation to pay is, in the case of 



traveler's checks or money orders, not tied 
to publication of the list but rather to the 
filing of the appropriate type of report. 



What the Act Does 



The Uniform Act is custodial in nature 
— that is to say, it does not result in the 
loss of the owner's property rights. The 
state takes custody and remains the cus- 
todian in perpetuity. Although the actual 
possibility of his presenting a claim in the 
distant future is not great, the owner 
retains his right of presenting his claim at 
any time, no matter how remote. State 
records will have to be kept on a perma- 
nent basis. In this respect the measure 
differs from the escheat type of statute, 
pursuant to which the right of the owner 
is foreclosed and the title to the property 
passes to the state. Not only does the 
custodial type of statute more adequately 
preserve the owner's interests, but, in 
addition, it makes possible a substantial 
simplification of procedure. 

The Act, which consists of thirty-two 
sections, commences with the usual sec- 
tion on definitions. This is followed by 
sections 2 (A.C.A. § 18-28-202) through 9 
(A.C.A. § 18-28-209) devoted to defining 
and describing the circumstances under 
which various classes of property are to be 
presumed abandoned under the Act. Sep- 
arate sections deal with property held or 
owing by banks or other financial organi- 
zations, insurance corporations, public 
utilities, other business associations, 
trustees in corporate dissolution proceed- 



ings, fiduciaries, and state courts and 
other public agencies. Section 9 (A.C.A. 
§ 18-28-209) is an omnibus section cover- 
ing all other items held or owing "in the 
ordinary course of the holder's business." 
Thereafter comes section 10 (A.C.A. § 18- 
28-210) which may be regarded as a key 
section in the Act, for it contains the 
provisions which preclude the possibility 
of multiple liability being imposed upon 
the holder of unclaimed property who hap- 
pens to be subject to the jurisdiction of two 
or more states. The remaining sections, 11 
(A.C.A. § 18-28-211) through 32 (A.C.A. 
§ 18-28-232), deal principally with proce- 
dural matters, including the reporting of 
unclaimed property, the giving of notice to 
owners, payment into the custody of the 
state and various provisions pursuant to 
which the owner may subsequently 
present his claim to the state and recover 
his property. 

The Uniform Disposition of Unclaimed 
Property Act, if adopted by the states, will 
serve to protect the interests of owners, to 
relieve the holders from annoyance, ex- 
pense and liability, to preclude multiple 
liability, and to give the adopting state the 
use of some considerable sums of money 
that otherwise would, in effect, become a 
windfall to the holders thereof. 



Why Uniformity Is Necessary 



In addition to the general desirability of 
symmetry in the law for the benefit of 
persons doing business in more than one 
state, there is at least one especially im- 
portant reason for uniform legislation on 
the subject. Two recent decisions of the 
United States Supreme Court, Connecti- , 
cut Mutual Insurance Co. v. Moore, 333 
U.S. 541, 92 L. Ed. 863 (1947) and Stan- 
dard Oil Co. v. New Jersey, 341 U.S. 428, 
95 L. Ed. 1078 (1951), (both of which are 
explained more fully in the commentary to 
section 10 (A.C.A. § 18-28-210)) reveal 
that a troublesome problem of multiple 
liability for the holder of unclaimed prop- 
erty arises in case two or more states, 



each having jurisdiction over such prop- 
erty, enact statutes dealing with the sub- 
ject. If two such statutes cover the same 
items of property, and if each state seeks 
to exercise its jurisdiction, it becomes 
likely that the holder may be subjected to 
double, or, perhaps, even more extensive 
liability for funds in its custody. Or, even 
though the statutes are so framed as to 
avoid multiple liability, a "race of dili- 
gence" between states having jurisdiction 
may ensue, with each state trying to reach 
the funds first. In the 1947 decision in 
Connecticut Mutual Insurance Co. v. 
Moore, the United States Supreme Court 
held that the state of New York may take 
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possession of unclaimed funds due on in- 
surance policies issued to persons in the 
state of New York, even though the insur- 
ance company holder of the funds is domi- 
ciled in another state. Jurisdiction is 
based upon the relationship of the policy 
holders to the state. Later, in 1951 in the 
Standard Oil Company case, the Court 
upheld the right of the state of New Jer- 
sey, the domicile of the company, to es- 
cheat stock and stock dividends belonging 



to residents of the state of New York. So 
jurisdiction can also be based upon the 
domicile of the holder. These two decisions 
viewed together reveal the possibilities of 
multiple liability. Moreover, since federal 
concepts of jurisdiction may not be pre- 
clude multiple liability, it is especially 
proper and desirable to resort to a uniform 
state act providing reciprocity. The Uni- 
form Act here submitted deals specifically 
with this problem. 



Comment to Section 2 (A.C.A. § 18-28-202) 



Section 2(a) (A.C.A. § 18-28-202(a)) es- 
tablishes the criteria for the presumption 
of abandonment of deposits held by bank- 
ing organizations. Section 2(b) (A.C.A. 
§ 18-28-202(b)) establishes similar crite- 
ria for funds paid toward shares or other 
interests in financial organizations other 
than banks. Section 2(c) (A.C.A § 18-28- 
202(c)) deals with other forms of obliga- 
tions of both banking and financial orga- 
nizations, or business associations, and 
section 2(d) (A.C.A. § 18-28-202(d)) covers 
the contents of safe deposit boxes and 
other deposit arrangements. In each in- 
stance the jurisdictional test for presump- 
tion of abandonment within the enacting 
state bears direct relationship to events 
taking place within that state, e.g., depos- 
its "made in this state," funds "paid in this 
state," written instruments "issued in this 
state," property removed from safe deposit 
boxes "in this state." These qualifications 
are explicitly included both for the legal 
reason that there must be a jurisdictional 
basis for the claiming of the property 
within the state, and also for the practical 
reason that the presence of the events 
within the state means that the conve- 
nience of various parties in interest will be 
best served in this way. 

Including both the states having gen- 
eral abandoned property laws, and others 
that deal only with certain specific items 
of property, some 36 states now have leg- 
islation designed to capture dormant bank 
deposits (see Garrison, "Escheats, Aban- 
doned Property Acts, and their Revenue 
Aspects," 35 Ky. L.J. 302 (1947)). Section 2 
(A.C.A. § 18-28-202) parallels section 300 
of the New York Abandoned Property Law 
which is a general statute, and more or 
less similar provisions are found in the 
legislation of Arizona, California, Con- 



necticut, Kentucky, Louisiana, Massachu- 
setts, Michigan, Minnesota, North Caro- 
lina, and Pennsylvania. 

Comment should be made concerning 
the seven-year period, the lapse of which 
gives rise to the presumption of abandon- 
ment. This period is used throughout the 
Uniform Act and is applied to all types of 
property, with the exception of traveler's 
checks, subject to the Act. It is a fact, 
however, that the various states have 
adopted different time periods for this 
purpose. Moreover, in any single state 
different time periods may be prescribed 
for different items of property. Possibly 
differing business practices in various 
parts of the country will indicate the de- 
sirability in some states of the utilization 
of a period other than seven years in 
connection with at least some types of 
property. This may be especially the case 
with respect to savings bank deposits, for 
in many states it may be deemed desirable 
to allow more than seven years, and per- 
haps allow a longer period of dormancy for 
such deposits than is allowed in connec- 
tion with other items of unclaimed prop- 
erty. Because of problems arising under 
the original Act, the Act is amended to 
provide a period of 15 years from date of 
issuance for traveler's checks before aban- 
donment is presumed. Each state may 
adjust the time period to its own needs, 
and although a seven-year period, with 15 
years for traveler's checks, seems reason- 
ably satisfactory for most purposes for 
most parts of the country, the benefits of 
this Uniform Act, particularly the benefits 
of the reciprocal provisions of section 10 
(A.C.A. § 18-28-210), will in no way be 
diminished by the substitution of some 
other time periods if deemed more satis- 
factory in view of the local practices. 
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Comment should also be made concern- 
ing the reference to "deposits" in section 
2(b) (A.C.A. § 18-28-202(b)). Normally fi- 
nancial organizations, as that term is de- 
fined in this Act, do not receive deposits, 
but instead they receive funds for the 
purchase of shares. However, in some 
states such funds are in fact referred to as 
"deposits" in the pertinent statutes. 



Therefore the word is included in section 
2(b) (A.C.A. § 18-28-2020))), but is set 
forth in brackets to indicate that it may be 
eliminated in any state where it is inap- 
plicable.* 



*The brackets but not the language were 
deleted from the Arkansas Code. 



Comment to Section 3 (A.C.A. § 18-28-203) 



Section 3 (A.C.A. § 18-28-203), dealing 
with unclaimed funds held by insurance 
companies, establishes as the jurisdic- 
tional test for the purposes of the section 
the fact that "the last known address, 
according to the records of the corpora- 
tion, of the person entitled to the funds is 
within this state." For perfectly practical 
reasons this test differs in coverage from 
that applied under section 2 (A.C.A. § 18- 
28-202) to deposits in banks and also 
under section 5 (A.C.A. § 18-28-205) to 
undistributed dividends of corporations. 
In general, insurance companies qualify 
and are authorized to write insurance in 
many or most of the states of the Union. 
Therefore, jurisdiction over such compa- 
nies as holders of unclaimed property is 
normally wide-spread throughout the 
country, thus permitting and suggesting 
differentiation from ordinary business or 
industrial corporations and also from 



banking organizations. Indeed, reliance 
upon the state of incorporation or princi- 
pal place of business of the insurance 
company to take custody of unclaimed 
property would be most undesirable, both 
for the reason that it would concentrate 
the administrative burdens in the few 
states that incorporate most of the insur- 
ance companies, and also because such 
reliance would result in the same few 
states obtaining the use of the bulk of the 
unclaimed funds regardless of the state of 
address of the persons entitled thereto. 
The alternative used in section 3 (A.C.A. 
§ 18-28-203) is preferable, and accord- 
ingly, jurisdiction is conferred upon the 
state of the last recorded address of the 
person entitled. This practice has been 
adopted in the states which have most 
recently enacted legislation of this nature, 
notably Connecticut, Massachusetts, 
North Carolina, and Pennsylvania. 



Comment to Section 4 (A.CA § 18-28-204) 



Section 4 (A.C.A. § 18-28-204), dealing 
with deposits and refunds held by public 
utilities, establishes as the jurisdictional 
test the fact that the deposit has been 
made or the refund has been ordered with 
respect to utility services "furnished in 
this state." A question naturally arises in 
connection with the utility which does 
business in two or more states and collects 
advances or is required to pay refunds in 
each of the states concerned. Suppose one 
or more states fail to enact abandoned 
property legislation. Should the state of 
incorporation of the utility be empowered 
to take custody of the windfall in the event 
other states do not do so? 

In answering this question account 
must be taken of the administrative in- 
convenience to the state of incorporation if 
it is obliged to undertake the advertising, 



mailing of notices, accounting, etc., for 
unclaimed funds due to persons who re- 
ceived utility service in other jurisdic- 
tions. Moreover, account must be taken of 
the inconvenience to customers in other 
states who would be compelled to seek 
their unclaimed funds from the State 
Treasurer of a state other than that of 
their residence. Furthermore, recognizing 
the desirability of avoiding a windfall by 
the utility, there is nevertheless a certain 
lack of equity in the acquisition of funds 
by a state other than that in which the 
services were rendered. Weighing these 
several considerations, and proceeding on 
the assumption that legislation of the na- 
ture of the Unclaimed Property Act will be 
widely adopted, it seems desirable to base 
the jurisdictional test in this section upon 
the fact of rendition of the services "within 
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the state." This has been done in section 4 
(A.C.A. § 18-28-204). 



Comment to Section 5 (A.C.A. § 18-28-205) 



This section deals with ordinary busi- 
ness and industrial corporations, and 
their stock and dividends. A corporation 
may be incorporated and do business in 
but a single state and at the same time its 
stock may be owned by residents of many 
states. Such other states would have no 
jurisdiction over the corporation such as 
to permit it to compel reporting unclaimed 
dividends and delivering custody of prop- 
erty. Hence, for want of a better solution 
and to prevent a windfall to the corpora- 
tion, the state of incorporation must as- 



sume jurisdiction, unless through the ef- 
fect of the reciprocal clause in Section 10 
(A.C.A. § 18-28-210), its jurisdiction is 
precluded by virtue of the fact that an- 
other state in which the stockholder has 
his last known address also has jurisdic- 
tion over the corporation. Accordingly, a 
dual jurisdictional test is set up in Section 
5 (A.C.A. § 18-28-205) and reliance is 
placed upon the reciprocal clause of Sec- 
tion 10 (A.C.A. § 18-28-210) to prevent 
multiple liability. 



Comment to Section 9 (A.CA § 18-28-209) 



Section 9 (A.C.A. § 18-28-209) is the 
omnibus section covering all other intan- 
gible personal property not otherwise cov- 
ered by the more specific provisions of the 
Act. It should be noted that to be subject 
to the section the property must be held or 
owing in the "ordinary course of the hold- 
er's business in the state." A wide variety 
of items will be embraced under this sec- 
tion, including, by way of illustration, 
money, stocks, bonds, certificates of mem- 
bership in corporations, securities, bills of 
exchange, deposits, interest, dividends, 
income, amounts due and payable under 



the terms of insurance policies not covered 
by Section 4 (A.C.A. § 18-28-204), pension 
trust agreements, profit-sharing plans, 
credit balances on paid wages, security 
deposits, refunds, funds deposited to re- 
deem stocks, bonds, coupons and other 
securities, or to make a distribution 
thereof, together with any interest or in- 
crement thereon. If desired, these specific 
items could readily be written into Section 
9 (A.C.A. § 18-28-209) itself, thus perhaps 
adding to clarity and ready understanding 
of the coverage of the section, although 
necessarily at the expense of brevity. 



Comment to Section 10 (A.CA. § 18-28-210) 



This is a key section of the Act. If two 
states, each having contact with the 
transaction, have each adopted the Act, 
the jurisdictional test becomes the last 
known address of the owner. Accordingly, 
if the holder is within the jurisdiction of 
the state of last known address, that state 
takes custody of the unclaimed funds re- 
gardless of the domicile of the holder. To 
illustrate, if a corporation is domiciled in 
state A but does business in both state A 
and state B, and if it owes dividends to a 
person whose last known address is in 
state B, then without the benefit of Sec- 
tion 10 (A.C.A. § 18-28-210) both states A 
and B could demand custody of the un- 
claimed dividends — state A on the basis 
of corporate domicile, and state B on the 
basis of the last known address of the 



person entitled. However, if Section 10 
(A.C.A. § 18-28-210) is adopted in both 
states, the state of domicile of the corpo- 
ration would relinquish custody because 
(1) the last known address of the owner is 
in state B, (2) the holder is subject to the 
jurisdiction of state B, (3) the dividends 
are claimed as abandoned property by 
state B, and (4) the laws of state B contain 
the reciprocal provision. 

Thus the reciprocal provision serves to 
avoid the problems of multiple liability 
and the "race of diligence" made possible 
by the decisions in Connecticut Mutual 
Insurance Co. v. Moore, 333 U.S. 541, 92 
L. Ed. 863 (1946) and Standard Oil Co. v. 
New Jersey, 341 U.S. 428, 95 L. Ed. 1078 
(1951). These problems are surely going to 
arise when two or more states claim the 
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property under their unclaimed property 
statutes if no such reciprocity provision is 
available. 

It should be noted that Section 10 
(A.C.A. § 18-28-210) does not apply to 
unclaimed property covered by Section 3 
(A.C.A. § 18-28-203) (insurance compa- 
nies), Section 4 (A.C.A. § 18-28-204)<pub- 



lic utilities), and Section 8 (A.C.A. § 18- 
28-208) (property held by state courts and 
public officers) for the reason that in each 
of these instances practical considerations 
have resulted in limiting the jurisdiction 
in such manner as to preclude the possi- 
bility of multiple state jurisdiction. 



Comment to Section 12 (A.C.A. § 18-28-212) 



Every effort is made in the Uniform Act 
to minimize the expense of administra- 
tion. Not only is there the provision in 
Section 11 (A.C.A. § 18-28-211) which 
permits aggregate reporting of claims un- 
der $3.00 in amount, but Section 12 
(A.C.A. § 18-28-212) gives the State Trea- 
surer authority to eliminate from the pub- 
lished notices any item of less than $25 
unless he deems such publication to be in 
the public interest. And finally, notice 
need not be sent by mail to any person 
who is entitled to property of the value of 
less than $25. Furthermore, it should be 
noted that the notice published in any 



county will include only the names and 
addresses of the persons who are "entitled 
to notice within the county." In other 
words, it is not necessary to go to the 
expense of listing the names of all persons 
appearing entitled in each of the counties 
involved. 

Sections 11 (A.C.A. § 18-28-211) and 12 
(A.C.A. § 18-28-212) of the 1954 Act are 
amended to exclude traveler's checks and 
money orders from the requirements for a 
report and a list because of the inability of 
the issuer to know who the holder is in 
most cases. 



Comment to Section 13 (A.C.A. § 18-28-213) 



This section of the 1954 Act is amended 
so that the obligation to pay in the case of 
traveler's checks or money orders is not 



tied to publication of the list but rather to 
the filing of the appropriate type of report. 



Comment to Section 16 (A.C.A. § 18-28-216) 



Section 16 (A.C.A. § 18-28-216) treats 
unclaimed property as subject to the Act 
even though the period of limitations has 
run prior to date of presumed abandon- 
ment. A special problem is presented that 
warrants careful consideration in relation 
to the local law in each state adopting the 
Uniform Act. The following brief state- 
ment of the authorities will be of service. 

The Supreme Court has held that, 
where, under the local law as interpreted 
by the courts, title to real or personal 
property has not "vested," the 14th' 
Amendment is not violated by legislation 
revising a cause of action already barred 
by the running of the statute of limita- 
tions. Campbell v. Holt, 115 U.S. 620, 29 
L. Ed. 483 (1885); Chase Securities Corp. 
v. Donaldson, 325 U.S. 304, 89 L. Ed. 1628 
(1944). However, there are a number of 
courts which have held that the defense of 
the statute of limitations creates a vested 



right and in that case it cannot be taken 
away by statute. See cases collected in 
notes entitled Power of Legislature to Re- 
vive a Right of Action Barred by Limita- 
tion, 36 A.L.R. 1316 (1924); 133 A.L.R. 384 
(1940). Comment, Developments in the 
Law, Statutes of Limitations, 63 Harv. L. 
Rev. 1177, 1178-1190 (1950). 

Illustrative of the problem is Standard 
Oil Co. v. New Jersey, 5 N.J. 281 (1950), in 
which case the defendant raised the de- 
fense of the bar of limitations against an 
action of escheat brought by the state 
under its general unclaimed property law. 
The property involved consisted of unpaid 
stock dividends, shares of stock, unpaid 
wages, money withheld from wages to- 
ward purchase of liberty bonds, money 
held to pay checks issued by the corpora- 
tion, and money owing on uncashed bond 
coupons. The court stated that: 

"The principle is imbedded in our ju- 
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risprudence that where a right of action 
has become barred under existing law, 
the statutory defense constitutes a 
vested right which is proof against leg- 
islative impairment." 
Under the doctrine of escheat, the court 
said, the state merely succeeds to the 
rights of the owner. If such rights have 
been barred by the statute of limitations, 
the state has no derivative right because 
the owner has no right. Thus, the court 
concluded the state had no right to unpaid 
wages, money owing on checks, and the 
money payable on the bond coupons. How- 
ever, the court decided otherwise as to 
dividends on stock and money withheld 
from wages for purchase of bonds, for 
these, the court said, were in the nature of 
a trust against which the statute of limi- 
tations did not run. Thus the state was 
enabled to escheat these items. 

The New Jersey Legislature has taken 
action to avoid this decision by revising its 
escheat law to provide that cash, divi- 
dends, interest, and wages owed by a 
corporation shall be presumed abandoned 
and delivered to the custody of the state 
after being unclaimed for five years, in- 
stead of the previous period of fourteen 
years. The new period is shorter than the 
period of limitations. N.J. Stat., Sec. 
2A:37-29 (1951). After two years of cus- 
tody, the property is escheated to the 
state. Thus, the statute of limitations with 
a period exceeding five years will be no 
defense to an action against a corporation 
to escheat these items of property. 

Each state, in considering the adoption 
of the Uniform Act, must investigate its 
own law in the subject to determine 
whether the bar of the statute of limita- 
tions can be lifted. Oklahoma, for in- 
stance, appears to have a constitutional 
prohibition against reviving a cause of 
action barred by the statute of limitations. 
Mines v. Hogan, 79 Okla. 233, 192 Pac. 
811 (1920). If the law of vesting is in 
accord with that of New Jersey, the solu- 
tion used by that state may well be de- 
sired. Of course, in determining the ques- 
tion of policy, any state may conclude to 
permit the statute of limitations to serve 
as a defense. Kentucky has so decided, Ky. 



Rev. Stat. (1949), Sec. 393.110. In such 
case, the problem is eliminated by the 
holder becoming entitled to the property. 

Finally, it should be noted that, in con- 
nection with many types of abandoned 
property, the statute does not run during 
the period of inactivity which gives rise to 
the presumption of abandonment. Thus 
where the claim is against a fiduciary, as 
with some of the items involved in Stan- 
dard Oil Co. v. New Jersey, supra, or if 
"demand" is a condition of the owners' 
right to sue, as in the case of utility 
deposits and certificates of deposit in 
banks (see the Uniform Commercial Code, 
Sec. 3-108(2): "A cause of action on a 
certificate of deposit does not accrue until 

demand "), the problem of removing the 

bar of the statute will not arise. (See also 
Comment, Developments in the Law, 
Statutes of Limitations, supra, pp. 1200 et 
seq., for general discussion of when the 
statute begins to run.) In case of insur- 
ance policies, the obligation of the com- 
pany is generally conditioned upon the 
submission of proof of death or other con- 
tingency. Thus it would seem the statute 
would not begin to run until such proof 
was submitted. Bank deposits fall into a 
similar category. Thus it may well be that 
the bulk of abandoned property falls out- 
side the scope of the statute of limitations 
problem. 

Finally, in connection with the removal 
of the bar of the statute of limitations, 
attention must be given to the fact that in 
connection with certain classes of busi- 
ness transactions, for example, so-called 
"nominee dividends; in brokers' accounts, 
reliance may have been placed upon the 
bar of the statute of limitations and the 
holder of unclaimed property may have 
made distribution or otherwise utilized it 
in some manner which would result in 
severe prejudice if the bar of the statute 
were later removed for the purposes of the 
unclaimed property law. In such instances 
it may prove necessary to include an ex- 
ception, either in this section or elsewhere 
in the Act avoiding hardship by preclud- 
ing the arising of presumption of aban- 
donment in such cases. 
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Comment to Section 17 (A.CA § 18-28-217) 



Because of the considerable number of 
events involved it may prove helpful to 
summarize the "time-table" for the dispo- 
sition of unclaimed property. The steps 
are as follows: 

(1) Filing of report by holder, before 
November 1, except that insurance com- 
panies file before May 1, Section 11(d) 
(A.C.A. § 18-28-211(d)).* 

(2) Publishing notice, 120 days after 
filing of report, Section 12(a) (A.CA. § 18- 
28-2 12(a)). (Not applicable to traveler's 
checks or money orders.) 

(3) Mailing notice, 120 days after filing 
of report, Section 12(d) (A.CA. § 18-28- 
212(d)). (Not applicable to traveler's 
checks or money orders.) 

(4) Period for owner claiming from 
holder, 65 days from the date of the second 
published notice, Section 12(b)(3) (A.CA. 



§ 18-28-212(b)(3)). (Not applicable to 
traveler's checks or money orders.) 

(5) Delivery by holder to State Trea- 
surer, 20 days after expiration of period 
for claiming from holder, 85 days after 
date of the second published notice; for 
traveler's checks or money orders, 20 days 
after filing of report, Section 13 (A.CA. 
§ 18-28-213). 

(6) Sale by state, within one year after 
delivery, Section 17 (A.C.A § 18-28-217). 

It should be noted that most of the 
time-table dates are bracketed, and hence 
they may be adjusted by any adopting 
state to the convenience of its own busi- 
ness and administrative practices. 



*The May 1 language was deleted from 
the Arkansas Code. 



UNIFORM FEDERAL LIEN REGISTRATION ACT 
(§ 18-47-201 ET SEQ.) 

Prefatory Note 



This Act (A.C.S. § 18-47-201 et seq.) is a 
successor to the Revised Federal Tax Lien 
Registration Act as revised by the Confer- 
ence in 1966 and does not make any 
drafting changes to the previous Act ex- 
cept as required to prescribe the method of 
perfecting the employer liability lien, pro- 
vided by the Pension Reform Act, and any 
other similar liens. 

Since most of the policy decisions made 
in drafting this Act (A.C.S. § 18-47-201 et 
seq.) were derived from the Revised Uni- 
form Federal Tax Lien Registration Act as 
it was revised in 1966, it would appear 
helpful to include here the Prefatory Note 
which was included with the earlier act in 
1966. 

"Section 6323 of the United States In- 
ternal Revenue Code of 1954, as amended 
by RL. 89-719, Federal Tax Lien Act of 
1966 provides that liens for an unpaid 
federal tax shall not be valid as against 
mortgagees, pledgees, judgment creditors, 
purchasers and holders of other security 
interest until notice of the tax lien has 
been filed in an office designated by the 
law of the state in which the property 
subject to the lien is situated, or, in the 
absence of a valid state designation, in the 
federal district court for the place where 
the property is situated. Under federal 
law, personal property is deemed situated 
at the residence of the taxpayer regardless 
of its physical location. 

"Thus the new federal act would inval- 
idate any provision of a state law which 
required filing of liens for property other 
than real estate at more than one office or 
at any state office other than that associ- 
ated with the residence of the taxpayer. 
State law requiring filing at the physical 
location of personal property or at both 
physical location and residence of the tax- 
payer is not permissible and if a state law 
includes such a provision the Internal 
Revenue Service would, for that state, file 
liens in the federal district court rather 
than in a state office. 

"The new federal legislation provides 
for filing of certain types of certificates 



and notices affecting previously filed liens 
which some of the existing state legisla- 
tion does not provide for. The effectiveness 
of these additional notices as a communi- 
cation to interested persons depends on 
their being filed in the same office where 
the notice of lien is filed. It is necessary, 
therefore, that state law be broadened to 
permit filing and indexing of these addi- 
tional notices. 

"In addition to the above reasons for 
new state legislation, there is another 
reason for revising existing state laws 
concerned with federal tax liens. Many of 
the existing laws are no longer appropri- 
ate in the states (all but three in Decem- 
ber, 1966) which have enacted the Uni- 
form Commercial Code. It is highly 
desirable that the place for filing and 
searching for federal tax liens be the same 
place as that designated by the state law 
under the Uniform Commercial Code for 
filing and searching for a security interest 
in the same property. Unfortunately, com- 
plete coordination of federal tax lien filing 
with the rules for filing under the Uniform 
Commercial Code cannot be fully achieved 
by state legislation. The United States 
Supreme Court has held that the Congres- 
sional permission to a state to designate 
the office for filing of federal tax liens 
cannot be taken advantage of by the 
states in such a way as to require the 
federal tax collector to specify the partic- 
ular property to which the lien applies. 
United States v. Union Central Life Insur- 
ance Company, 363 U.S. 291 (1961). The 
Internal Revenue Service has interpreted 
this decision to preclude a state require- 
ment for filing federal tax liens in confor- 
mity with the Uniform Commercial Code 
because of the Code's differing require- 
ments for various types of property and its 
requirement for filing in two offices in 
some cases. Rev.Rul. 64-170, 1964-1 
Cum.Bull. 499. PL. 89-719 continues this 
interpretation. 

"Nevertheless, it is possible to go a long 
way toward bringing federal tax lien filing 
into conformity with the Uniform Com- 
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mercial Code and it is highly desirable to 
do so in order to accommodate to commer- 
cial convenience so far as possible within 
the limitations of federal law. States 
which departed from the uniformity of the 
Commercial Code by amendment as to the 
place of filing may now wish to conform 
their Commercial Code to the original 
uniform version at the same time they 
change the federal tax lien requirements. 
The Act presented here calls for filing on 
taxpayers who are corporations or part- 
nerships in the office of the Secretary of 
State and in all other cases in an office in 
the place where the taxpayer resides. No 
provision is possible calling for filing of 
the tax lien at the place where particular 
kinds of property are physically located. 



Any attempt to deviate from the proposed 
place of filing in this Code risks non- 
compliance with Federal Law. The federal 
act does permit filing of notices as to real 
property in an office at the place where the 
real property is situated. It has no such 
permission for other kinds of property. 
Section 1 of the Act contained herein com- 
plies with the federal requirement. 

"The present Act was prepared in light 
of Public Law 89-719 of 1966 amending 
Section 6323 of the Internal Revenue 
Code of 1954. The Internal Revenue Ser- 
vice has reviewed the Act and believes it 
meets the requirement of federal law. The 
Conference recommends that it be 
adopted and that existing legislation con- 
cerning federal tax liens be repealed." 



Comment to Section 1 (A.CA § 18-47-201) 



This Act (A.C.A. § 18-47-201 et seq.) is 
a successor to the Revised Federal Tax 
Lien Registrations Act as revised by the 
Conference in 1966. The changes made in 
the previous Act are brought about by the 
provisions of the Pension Reform Act 
which prescribes the method of perfecting 
the employer liability lien to the same as 
for federal tax liens. 

Therefore, the Act has been changed 



and now applies to the employer liability 
lien established by Section 4068(a) of the 
Pension Reform Act as well as a federal 
tax lien. Other similar liens that may be 
perfected like a federal tax lien, such as 
the provisions for collection of federal 
fines contained in proposed revisions to 
the federal criminal laws, are within the 
scope of this Act (A.C.A. § 18-47-201 et 
seq.). 



Comment to Section 2 (A.CA. § 18-47-202) 



1. In order to accommodate to commer- 
cial convenience so far as possible within 
the limitations of Section 6323 of the In- 
ternal Revenue Code, filing with the Sec- 
retary of State is provided for the lien on 
tangible and intangible personal property 
of partnerships and corporations (as those 
terms are defined in Section 7701 of the 
Internal Revenue Code of 1954 and the 
implementing regulations) thus including 
within "partnerships" such entities as 
joint ventures and within "corporations" 
such entities as joint stock corporations 
and business trusts. 

Because most purchases and secured 
transactions involving personal property 
of natural persons relate to consumer 
goods or farm personal property, searches 
for liens against those persons are more 
likely to be made at the local level. Thus, 
with few exceptions a search for corpora- 
tion federal tax liens with the Secretary of 
State and for natural persons with an 



officer in the county of residence will nor- 
mally be in the same office as searches for 
security interests under the Uniform 
Commercial Code. 

Section 6323 of the Internal Revenue 
Code "locates" all tangible and intangible 
personal property at the residence of the 
taxpayer even though it is physically lo- 
cated elsewhere in the same or in another 
state. State law cannot vary this require- 
ment. State law does affect the result, 
however, in that state law determines the 
"residence" of a taxpayer. See IRC 
§ 6323(f)(2). Filing at the physical loca- 
tion of personal property of a taxpayer 
who is not a resident of the state of loca- 
tion of the property cannot be required. 

2. The coverage of this Act (A.C.A. 
§ 18-47-201 et seq.) now extends beyond 
federal tax liens as described in the Com- 
ment to Section 1 (A.CA. § 18-47-201). 

3. In some jurisdictions, a question 
may be raised concerning the propriety of 
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incorporating federal law by reference. In 
others, the place of filing described in this 
Act (A.C.A. § 18-47-201 et seq.) may not 
correspond to the place of filing under the 
Uniform Commercial Code. Alteration of 
this Act (A.C.A. § 18-47-201 et seq.) in 



these respects may create the peril that 
the notices will be filed in the federal 
district court, thus eliminating the bene- 
fits of this Act (A.C.A. § 18-47-201 et 
seq.). 



Comment to Section 3 (A.C.A. § 18-47-203) 



This section (A.C.A. § 18-47-203) ad- 
dresses only the validity of the filing and 
not the validity of the lien. 



Comment to Section 4 (A.C.A. § 18-47-204) 



1. It is the practice of the Internal Rev- 
enue Service to regard a "certificate of 
discharge" as primarily referable to spe- 
cific pieces of property, so a certificate of 
discharge corresponds to a release under 
Section 9-406 of the Uniform Commercial 
Code. A "certificate of release" in tax prac- 
tice is equivalent to a "termination state- 
ment" in Section 9-404 of the Uniform 



Commercial Code in the sense that it is a 
general statement applicable to all prop- 
erty or types of property referred to in the 
termination statement. 

2. It is expected that the Pension Ben- 
efit Guaranty Corporation will adopt the 
same practices as the Internal Revenue 
Service or other practices as the circum- 
stances may require. 



Comment to Section 5 (A.C.A. § 18-47-205) 



1. It is understood that the Treasury 
accepts the obligation to pay non-discrim- 
inatory filing fees for filing notice of tax 
liens but desires those payments to be on 
a monthly billing basis. For notice of tax 
lien on real property, the filing fee for a 
real estate mortgage may serve as a stan- 
dard; for a filing fee on notice of tax lien on 
personal property the filing fee for filing a 
financing statement may serve as a stan- 
dard. There is now no established practice 
concerning fees for other notices. The cer- 
tificate of discharge is comparable to a 
satisfaction of a real estate mortgage and 
to release of collateral under Section 9-406 
of the Uniform Commercial Code. Those 
instruments are usually filed by persons 
other than the Treasury, and a filing fee 
for filing them should be prescribed. 

A different problem is presented by cer- 
tificates of release or non-attachment. 
Sometimes those certificates serve the 
purpose of permitting the public filing 
official to clear his records, and for that 



purpose the filing fee perhaps should be 
low in order to induce filing. Sometimes 
those notices are filed for purposes of the 
taxpayer. Given the volume of notices of 
tax liens which are filed daily in large 
filing offices, it may serve the public inter- 
est to have filed certificates of release. 
From the standpoint of the Treasury, 
those certificates serve no important pur- 
pose, and the Treasury may not file them 
if the fee is large. In adoption of this Act 
(A.C.A. § 18-47-201 et seq.), consider- 
ation should be given by the states to 
providing a substantially smaller fee for 
filing a certificate of release, so that when 
a tax case is closed the Treasury will file 
those releases in a routine manner in 
order to reduce the storage and adminis- 
trative problem of the local and state filing 
officers. 

2. It is understood that the Pension 
Benefit Guaranty Corporation will accept 
the same obligations as those imposed on 
the Treasury for federal tax liens. 



TITLE 20 

PUBLIC HEALTH AND WELFARE 

UNIFORM DETERMINATION OF DEATH ACT 
(§ 20-17-101) 



Prefatory Note 



This Act provides comprehensive bases 
for determining death in all situations. It 
is based on a ten-year evolution of statu- 
tory language on this subject. The first 
statute passed in Kansas in 1970. In 1972, 
Professor Alexander Capron and Dr. Leon 
Kass refined the concept further in "A 
Statutory Definition of the Standards for 
Determining Human Death: An Appraisal 
and a Proposal," 121 Pa.L.Rev. 87. In 
1975, the Law and Medicine Committee of 
the American Bar Association (ABA) 
drafted a Model Definition of Death Act. 
In 1978, the National Conference of Com- 
missioners on Uniform State Laws 
(NCCUSL) completed the Uniform Brain 
Death Act. It was based on the prior work 
of the ABA. In 1979, the American Medi- 
cal Association (AMA) created its own 
Model Determination of Death statute. In 
the meantime, some twenty-five state leg- 
islatures adopted statutes based on one or 
another of the existing models. 

The interest in these statutes arises 
from modern advances in lifesaving tech- 
nology. A person may be artificially sup- 
ported for respiration and circulation af- 
ter all brain functions cease irreversibly. 
The medical profession, also, has devel- 
oped techniques for determining loss of 
brain functions while cardiorespiratory 
support is administered. At the same 
time, the common law definition of death 
cannot assure recognition of these tech- 
niques. The common law standard for 
determining death is the cessation of all 
vital functions, traditionally demon- 
strated by "an absence of spontaneous 
respiratory and cardiac functions." There 
is, then, a potential disparity between 
current and accepted biomedical practice 
and the common law. 

The proliferation of model acts and uni- 
form acts, while indicating a legislative 
need, also may be confusing. All existing 



acts have the same principal goal — ex- 
tension of the common law to include the 
new techniques for determination of 
death. With no essential disagreement on 
policy, the associations which have 
drafted statutes met to find common lan- 
guage. This Act contains that common 
language, and is the result of agreement 
between the ABA, AMA, and NCCUSL. 

Part (1) (A.C.A. § 20-17-101(a)(l)) cod- 
ifies the existing common law basis for 
determining death — total failure of the 
cardiorespiratory system. Part (2) (A.C.A. 
§ 20-17-101(a)(2)) extends the common 
law to include the new procedures for 
determination of death based upon irre- 
versible loss of all brain functions. The 
overwhelming majority of cases will con- 
tinue to be determined according to part 
(1) (A.C.A. § 20-17-101(a)(D). When arti- 
ficial means of support preclude a deter- 
mination under part (1) (A.C.A. § 20-17- 
101(a)(1)), the Act recognizes that death 
can be determined by the alternative pro- 
cedures 

Under part (2) (A.C.A. § 20-17- 
101(a)(2)), the entire brain must cease to 
function, irreversibly. The "entire brain" 
includes the brain stem, as well as the 
neocortex. The concept of the "entire 
brain" distinguishes determination of 
death under this Act from "neocortical 
death" or "persistent vegetative state." 
These are not deemed valid medical or 
legal bases for determining death. 

This Act also does not concern itself 
with living wills, death with dignity, eu- 
thanasia, rules on death certificates, 
maintaining life support beyond brain 
death in cases of pregnant women or of 
organ donors, and protection for the dead 
body. These subjects are left to other law. 

This Act is silent on acceptable diagnos- 
tic tests and medical procedures. It sets 
the general legal standard for determin- 
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ing death, but not the medical criteria for 
doing so. The medical profession remains 
free to formulate acceptable medical prac- 
tices and to utilize new biomedical knowl- 
edge, diagnostic tests, and equipment. 

It is unnecessary for the Act to address 
specifically the liability of persons who 
make determinations. No person autho- 
rized by law to determine death, who 
makes such a determination in accor- 
dance with the Act, should, or will be, 
liable for damages in any civil action or 
subject to prosecution in any criminal 
proceeding for his acts or the acts of others 
based on that determination. No person 
who acts in good faith, in reliance on a 
determination of death, should, or will be, 
liable for damages in any civil action or 



subject to prosecution in any criminal 
proceeding for his acts. There is no need to 
deal with these issues in the text of this 
Act. 

Time of death, also, is not specifically 
addressed. In those instances in which 
time of death affects legal rights, this Act 
states the bases for determining death. 
Time of death is a fact to be determined 
with all others in each individual case, 
and may be resolved, when in doubt, upon 
expert testimony before the appropriate 
court. 

Finally, since this Act should apply to all 
situations, it should not be joined with the 
Uniform Anatomical Gift Act so that its 
application is limited to cases of organ 
donation. 



UNIFORM RIGHTS OF THE 

TERMINALLY ILL ACT 

(§ 20-17-201 ET SEQ.) 

Prefatory Note 



The Rights of the Terminally 111 Act 
authorizes an adult person to control de- 
cisions regarding administration of life- 
sustaining treatment by executing a dec- 
laration instructing a physician to 
withhold or withdraw life-sustaining 
treatment in the event the person is in a 
terminal condition and is unable to partic- 
ipate in medical treatment decisions. As 
the preceding sentence indicates, the 
scope of the Act is narrow. It does not 
address treatment of persons who have 
not executed such a declaration; it does 
not address treatment of minors; and it 
does not address treatment decisions by 
proxy. Its impact is limited to treatment 
that is merely life prolonging, and to pa- 
tients whose terminal condition is incur- 
able and/or irreversible, whose death will 
soon occur, and who are unable to partic- 
ipate in treatment decisions. Beyond its 
narrow scope, the Act is not intended to 
affect any existing rights and responsibil- 
ities of persons to make medical treat- 
ment decisions. The Act merely provides 
one way by which a terminally-ill patient's 
desires regarding the use of life-sustain- 
ing procedures can be legally imple- 
mented. 

The purposes of the Act are (1) to 



present an Act which is simple, effective, 
and acceptable to persons desiring to exe- 
cute a declaration and to physicians and 
health-care facilities whose conduct will 
be affected, (2) to provide for the effective- 
ness of a declaration in states other than 
the state in which it is executed through 
uniformity of scope and procedure, and (3) 
to avoid the inconsistency in approach 
which has characterized the early stat- 
utes. 

The Act's basic structure and substance 
are similar to that found in most of the 
existing legislation. The Act has drawn 
upon existing legislation in order to avoid 
further complexity and to permit its effec- 
tive operation in light of prior enactments. 
Departures from existing statutes have 
been made, however, in order to simplify 
procedures, improve drafting, and clarify 
language. Selected provisions have been 
reworked to express more adequately a 
specific concept (i.e., life-sustaining treat- 
ment, terminal condition) or to reflect 
changes in established procedure (i.e., the 
qualifications of witnesses). The Act's sty- 
listic and substantive departures from ex- 
isting legislation were pursued for the 
purposes of clarity and simplicity. 



Comment to Section 1 (A.C.A. § 20-17-201) 



The Act's definition of "life-sustaining 
treatment" and "terminal condition" are 
interdependent and must be read to- 
gether. This has caused drafting problems 
in many existing acts, and the Act has 
been drafted to avoid the problems de- 
tected in existing legislation. 

Most of the "life-sustaining treatment" 
and "terminal condition" definitions in ex- 
isting statutes were considered problem- 
atical in that they (1) were tautological, 
defining "terminal condition" with respect 
to "life-sustaining treatment" and vice 
versa, and (2) defined terminal condition 
as requiring "imminent" death "whether 
or not" or "regardless of" the application of 



life-sustaining treatment. Strictly speak- 
ing, if death is "imminent" even with the 
full application of life-sustaining treat- 
ment, there is little point in having a 
statute permitting withdrawal of such 
procedures. The Act's definitions have at- 
tempted to avoid these problems. 

The "life-sustaining treatment" defini- 
tion found in many statutes inserts the 
clause "and when, in the judgment of the 
attending physician, death will occur 
whether or not such procedure or inter- 
vention is utilized," after the phrase "will 
serve only to prolong the dying process" 
found in the Act's provision. Because the 
Act's life-sustaining treatment definition 
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concerns only those procedures or inter- 
ventions applied to "qualified patients" 
(i.e., those who have been determined to 
be in a terminable condition), and because 
a terminable condition is defined as "in- 
curable or irreversible" with death result- 
ing "in a relatively short time," the re- 
quirement that death be "inevitable" has 
been satisfied by the presence of "qualified 
patient" in the life-sustaining treatment 
definition. Therefore, this additional 
clause was excluded because it was con- 
sidered repetitious and possibly confus- 
ing. 

The Act defines "life-sustaining treat- 
ment" in an all-inclusive manner, dealing 
with those procedures necessary for com- 
fort, care or alleviation of pain separately 
in Section 6(b) (A.C.A. § 20-17-206), 
where it is provided that such procedures 
need not be withdrawn or withheld pur- 
suant to a declaration. Most existing stat- 
utes incorporate "comfort care" as an ex- 
clusion from the definition of life- 
sustaining treatment. Because many such 
procedures are life-sustaining, however, 
the Act avoids definitional confusion by 
treating them in a separate provision that 
reflects the Act's policy more clearly, and 
better reflects the fact that comfort care 
does not involve a fixed group of proce- 
dures applicable in all instances. 

Subsection (9) of Section 1 (A.C.A. § 20- 
17-201(9)) is the "terminal condition" def- 
inition. The difficulty of trying to express 
such a condition in precise, accurate, but 
not unduly restrictive language is obvi- 
ous. A definition must preserve the physi- 
cians' professional discretion in making 
such determinations. Consequently, the 
Act's definition of terminal condition in- 
corporates not only selected language 
from various state acts, but also sugges- 
tions from medical literature in the field. 

The Act employs the term "terminal 
condition" rather than terminal illness, 
and it is important that these two differ- 
ent concepts be distinguished. Terminal 
illness, as generally understood, is both 
broader and narrower than terminal con- 
dition. Terminal illness connotes a disease 
process that will lead to death; "terminal 
condition" is not limited to disease. "Ter- 
minal illness" also connotes as inevitable 
process leading to death, but does not 
contain limitations as to the time period 
prior to death, or potential for 



nonreversibility, as does "terminal condi- 
tion." 

The terminal condition definition re- 
quires that the condition be "incurable or 
irreversible." These adjectives were cho- 
sen over the similar phrase, "no possibility 
of recovery," because of possible ambiguity 
in the term "recovery" (i.e., recovery to 
"normal" or to some other stage). A num- 
ber of state statutes now use "incurable" 
and/or "irreversible," and the terms ap- 
pear to comport with the criteria applied 
by physicians in terminal care situations. 
The phrase "incurable or irreversible" is to 
be read conjunctively when the circum- 
stances warrant. A condition which is re- 
versible but incurable is not a terminal 
condition. 

Subsection (9) (A.C.A. § 20-17-201(9)) 
also requires that the condition result in 
the death of the patient within a "relative- 
ly short time . . . without the administra- 
tion of life-sustaining treatment." This re- 
quirement differs to some degree from the 
language employed in most of the stat- 
utes. First, the decision that death will 
occur in a relatively short time is to be 
made without considering the possibilities 
of extending life with life-sustaining treat- 
ment. The alternative is that required by 
a number of states — that death be immi- 
nent whether or not life-sustaining proce- 
dures are applied. The President's Com- 
mission for the Study of Ethical Problems 
in Medicine and Biomedical Research has 
noted that such a definition severely lim- 
its the group of terminally-ill patients 
able to qualify under these acts. It is 
precisely because life can be prolonged 
indefinitely by new medical technology 
that these acts have come into existence. 
Though the Act intends to err on the side 
of prolonging life, it should not be made 
wholly ineffective as to the actual situa- 
tion it purports to address. The provisions 
which require that death be imminent 
regardless of the application of life-sus- 
taining procedures appear to have that 
effect. Therefore, such provisions have 
been excluded in the Act. 

The terminal condition definition of 
Subsection (9) (A.C.A. § 20-17-201(9)) re- 
quires that death result "in a relatively 
short time." Rejecting the "imminency^ 
language employed in a number of stat- 
utes, this alternative was chosen because 
it provides needed flexibility and reflects 
the balancing character of the time frame 
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judgment. Though the phrase, "relatively 
short time," does not eliminate the need 
for judgment, it focuses the physician's 
medical judgment and avoids the narrow- 
ing implications of the word "imminent." 
The "relatively short time" formulation 
is employed to avoid both the unduly 
constricting meaning of "imminent" and 
the artificiality of another alternative — 
fixed time periods, such as 6 months, 1 
year, or the like. The circumstances and 
inevitable variations in disorder and diag- 
nosis make unrealistic a fixed time period. 
Physicians may be hesitant to made pre- 
dictions under a fixed time period stan- 
dard unless the standard of physician 
judgment is so loose as to be unenforce- 
able. Under the Act's standard, consider- 
ations such as the strength of the diagno- 
sis, the type of the disorder, and the like 



can be reflected in the judgment that 
death will result within a relatively short 
time, as they are now reflected in judg- 
ments physicians must and do make. 

The life-sustaining treatment and ter- 
minal condition definitions exclude cer- 
tain types of disorders, such as kidney 
disease requiring dialysis, and diabetes 
requiring continued use of insulin. This is 
accomplished in the requirement that the 
terminal conditions be "irreversible," and 
that life-sustaining procedures serve 
"only to prolong the dying process." For 
purposes of the Act, diabetes treatable 
with insulin is "reversible," a diabetic per- 
son so treatable is not in the "dying pro- 
cess," and insulin is a treatment the ben- 
efits of which foreclose it serving "only" to 
prolong the dying process. 



Comment to Section 2 (A.C.A. § 20-17-202) 



Section 2 (A.C.A. § 20-17-202) sets out 
the minimal requirements regarding the 
making and executing of a valid declara- 
tion. A "sample" declaration form is of- 
fered in this section. The form is not 
mandatory, as some acts require; it "may, 
but need not be" followed. The form pro- 
vided also is not as elaborate as others. 
The drafters rejected a more detailed dec- 
laration for two reasons. First, the form is 
to serve only as an example of a valid 
declaration. A more elaborate form may 
have erroneously implied that a declara- 
tion more simply constructed would not be 
legally sufficient. Second, the sample 
form's simple structure and specific lan- 
guage attempts to provide notice of ex- 
actly what is to be effectuated through 
these documents to those persons desiring 
to execute a declaration and the physi- 
cians who are to honor it. 

The Act's provisions governing wit- 
nesses to a declaration have also been 
simplified. Section 2 (A.C.A. § 20-17-202) 
provides only that the declaration be 
signed by the declarant in the presence of 
two witnesses. The Act does not require 
witnesses to meet any specific qualifica- 
tions for two primary reasons. First, the 
interest in simplicity mandates as uncom- 
plicated a procedure as possible. It is 
intended that the Act present a viable 
alternative for those persons interested in 
participating in their medical treatment 



decisions in the event of a terminal condi- 
tion. 

Second, the absence of more elaborate 
witness requirements relieves physicians 
of the inappropriate and perhaps impossi- 
ble burden of determining whether the 
legalities of the witness requirements 
have been met. Many physicians under- 
standably and rightly would be hesitant to 
make such decisions and, therefore, the 
effectiveness of the declaration might be 
jeopardized. It should be noted, as well, 
that protection against abuse in these 
situations is provided by the criminal pen- 
alties in Section 9 (A.C.A. § 20-17-209). 
The attending physicians and other 
health care professionals will be able, in 
most circumstances, to discuss the decla- 
ration with the patient and family and 
any suspicion of duress or wrongdoing can 
be discovered and handled by established 
hospital procedures. 

Section 2(c) (A.C.A. § 20-17-202(d)) re- 
quires that a physician or health-care 
provider who is given a copy of the decla- 
ration record it in the declarant's medical 
records. This step is critical to the effectu- 
ation of the declaration, and the duty 
applies regardless of the time of receipt. If 
a copy of the same declaration is already 
in the record, its re-recording would not be 
necessary, but its receipt should be noted 
as evidence of its continued force. Section 
2(c) (A.C.A. § 20-17-202(d)) is not dupli- 



436 



UNIFORM RIGHTS OF THE TERMINALLY ILL ACT 



cative of Section 5 (A.C.A. § 20-17-205) 
which requires recording the terms of the 
declaration (or the document itself, when 
available, in the event of telephonic com- 
munication to the physician by another 
physician, for example) at the time the 
physician makes a determination of ter- 
minal condition. It was deemed important 
that knowledge of the declaration and its 
continued force be specifically noted at 
this critical juncture. 
Section 2(c) (A.C.A. § 20-17-202(d)) im- 



poses a duty on the physician or other 
health-care provider to inform the declar- 
ant of his or her unwillingness to comply 
with the provisions of the declaration. 
This will provide notice to the declarant 
that certain terms may be deemed medi- 
cally unreasonable (Section 10(f) (A.C.A. 
§ 20-17-210(f))), or that a different pro- 
vider who is willing to carry out the Act 
(Section 7 (A.C.A. § 20-17-207)) should be 
informed of the declaration. 



Comment to Section 3 (A.CA. § 20-17-203) 



Section 3 (A.C.A. § 20-17-203) estab- 
lishes the preconditions to the declaration 
becoming operative. Once operative, Sec- 
tion 3 (A.C.A. § 20-17-203) provides that 
the attending physician shall act in accor- 
dance with the provisions of the declara- 
tion or transfer care of the patient under 
Section 7 (A.C.A. § 20-17-207). This pro- 
vision is not intended to eliminate the 
physician's need to evaluate particular 
requests in terms of reasonable medical 



practice under Section 10(f) (A.C.A. § 20- 
27-2 10(f)), nor to relieve the physician 
from carrying out the declaration except 
for any specific unreasonable or unlawful 
request in the declaration. Transfer of the 
patient under Section 7 (A.C.A. § 20-17- 
207) is to occur if the physician, for rea- 
sons of conscience, for example, is unwill- 
ing to carry out the Act or to follow 
medically reasonable requests in the dec- 
laration. 



Comment to Section 4 (A.C.A. § 20-17-204) 



Section 4 (A.C.A. § 20-17-204) provides 
for revocation of a declaration and is mod- 
eled after North Carolina's similar provi- 
sion. Virtually every other statute sets out 
specific examples of how a declaration can 
be revoked — by physical destruction, by a 
signed, dated writing, or by a verbal ex- 
pression of revocation. A provision that 
freely allowed revocation and avoided pro- 
cedural complications was desired. The 
simple language of Section 4 (A.C.A. § 20- 
17-204) appears to meet these qualifica- 
tions. It should be noted that the revoca- 
tion is, of course, not effective until 
communicated to the attending physician 
or another health-care provider working 
under a physician's guidance, such as 



nursing facility or hospice staff. The Act, 
unlike many statutes, also does not explic- 
itly require that a person relaying the 
revocation be acting on the declarant's 
behalf. Such a requirement could impose 
an unreasonable burden on the attending 
physician. The communication is assumed 
to be in good faith, and the physician may 
rely on it. 

In employing a general revocation pro- 
vision, it was intended to permit revoca- 
tion by the broadest range of means. 
Therefore, for example, it is intended that 
a revocation can be effected in writing, 
orally, by physical defacement or destruc- 
tion of a declaration, and by physical sign 
communicating intention to revoke. 



Comment to Section 5 (A.C.A. § 20-17-205) 



Section 5 (A.C.A. § 20-17-205) of the 
Act requires that an attending physician 
record the determination that the patient 
is in a terminal condition in the patient's 
medical records. The section provides that 
an attending physician must know of the 
declaration's existence. It is anticipated 
that knowledge may in some instances 



occur through oral communication be- 
tween physicians. If the attending physi- 
cian determines that the patient is in a 
terminal condition and has been notified 
of the declaration, the physician is to 
make the determination of terminal con- 
dition, as defined in Section 1(8)*, part of 
the patient's medical records. There is no 
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explicit requirement that the physician 
inform the patient of the terminal condi- 
tion. That decision is to be left to the 
physician's professional discretion under 
existing standards of care. The Act also 
does not require, as do many statutes, 
that a physician other than the attending 
physician concur in the terminal condition 
determination. It appears to be the estab- 
lished practice of most physicians to re- 
quest a second opinion or, more often, 
review by a panel or committee estab- 
lished as a matter of hospital procedure, 
and the Act is not intended to discourage 
such a practice. Requiring it, however, 
would almost inevitably freeze in a single 
process or set of processes for review in 
this evolving area of medicine. Because 
existing policies and regulations typically 
address the review issue, requiring a spe- 
cific form of review in the Act was viewed 
as an unnecessary regulation of normal 
hospital procedures. Moreover, in smaller 
or rural health facilities a second qualified 



physician or review mechanism may not 
be readily available to confirm the attend- 
ing physician's determination. 

The physician must record the terms of 
the declaration in the medical record so 
that its specific language or any special 
provisions are known at later stages of 
treatment. It is assumed that "terms" of 
the declaration will be a copy of the dec- 
laration itself in most instances, although 
cases of an emergency character may 
arise, for example, in which the contents 
of a declaration can be reliably conveyed, 
and where obtaining a copy of the decla- 
ration prior to making decisions governed 
by it will be impracticable. In such cases, 
the terms of the declaration will suffice for 
recording purposes under Section 5 
(A.C.A. § 20-17-205). 



* Section 1(9), not Section 1(8), defines the 
terminal condition. 



Comment to Section 6 (A.C.A. § 20-17-206) 



Section 6(a) (A.C.A. § 20-17-206(a)) rec- 
ognizes the right of patients who have 
made a declaration and are determined to 
be in a terminal condition to make deci- 
sions regarding use of life-sustaining pro- 
cedures. Until unable to do so, such pa- 
tients have the right to make such 
decisions independently of the terms of 
the declaration. In affording patients a 
"right to make decisions regarding use of 
life-sustaining procedures," the Act is in- 
tended to reflect existing law pertaining to 
this issue. As Section 10(e) (A.C.A. § 20- 
17-210(e)) and (f) (A.C.A. § 20-17-210(f)) 
indicate, qualifications on a patient's right 
to force the carrying out of those decisions 
in a manner contrary to law or accepted 
standards of medical practice, for exam- 
ple, are not intended to be overridden. 

In Section 6(b) (A.C.A. § 20-17-206(b)) 
the Act uses the term "comfort care" in 
defining procedures that may be applied 
notwithstanding a declaration instructing 
withdrawal or withholding of life-sustain- 
ing treatment. The purpose for permitting 
continuation of life-sustaining treatment 
deemed necessary for comfort care or alle- 
viation of pain is to allow the physician to 
take appropriate steps to insure comfort 
and freedom from pain, as dictated by 



reasonable medical standards. Many ex- 
isting statutes employ the term "comfort 
care" in connection with the alleviation of 
pain, and the Act follows this example. 
Although the phrase "to alleviate pain" 
arguably is subsumed within the term 
comfort care, the additional specificity 
was considered helpful for both the doctor 
and layperson. 

Section 6(b) (A.C.A. § 20-17-206(b)) 
does not set out a separate rule governing 
the provision of nutrition and hydration. 
Instead, each is subject to the same con- 
siderations of necessity for comfort care 
and alleviation of pain as are all other 
forms of life-sustaining treatment. If nu- 
trition and hydration are not necessary 
for comfort care or alleviation of pain, they 
may be withdrawn. This approach was 
deemed preferable to the approach in a 
few existing statutes, which treat nutri- 
tion and hydration as comfort care in all 
cases, regardless of circumstances, and 
exclude comfort care from the life-sustain- 
ing treatment definition. 

It is debatable whether physicians or 
other professionals perceive the providing 
of nourishment through intravenous feed- 
ing apparatus or nasogastric tubes as 
comfort care in all cases or whether such 



438 



UNIFORM RIGHTS OF THE TERMINALLY ILL ACT 



procedures at times merely prolong the 
dying process. Whether procedures to pro- 
vide nourishment should be considered 
life-sustaining treatment or comfort care 
appears to depend on the factual circum- 
stances of each case and, therefore, such 
decisions should be left to the physician, 
exercising reasonable medical judgment. 
Declarants may, however, specifically ex- 
press their views regarding continuation 
or noncontinuation of such procedures in 
the declaration, and those views will con- 
trol. 

Section 6(c) (A.C.A. § 20-17-206(c)) ad- 
dresses the problem of a qualified patient 
who is pregnant. The states which ad- 
dress this issue typically require that the 
declaration be given no force or effect 
during the pregnancy. Because this re- 
quirement inadvertently may do more 
harm than good to the fetus, Section 6(c) 
(A.C.A. § 20-17-206(c)) provides a more 
suitable, if more complicated, standard. It 
is possible to hypothesize a situation in 
which life-sustaining treatment, such as 



medication, may prove possibly fatal to a 
fetus which is at or near the point of 
viability outside the womb. In such cases, 
the Act's provision would permit the life- 
sustaining treatment to be withdrawn or 
withheld as appropriate in order best to 
assure survival of the fetus. Also, for ex- 
ample, if the qualified patient is only a few 
weeks pregnant and the physician, pursu- 
ant to reasonable medical judgment, de- 
termines that it is not probable that the 
fetus could develop to a point of viability 
outside the womb even with application of 
life-sustaining treatment, such treatment 
may also be withheld or withdrawn. Thus, 
the pregnancy provision attempts to 
honor the terminally-ill patient's right to 
refuse life-sustaining treatment without 
jeopardizing in any respect the likelihood 
of life for the fetus. The declaration can, 
however, specifically address this issue, 
and should control the treatment pro- 
vided, whether it calls for continuation of 
life-sustaining treatment in all cases, or in 
none. 



Comment to Section 7 (A.C.A. § 20-17-207) 



Section 7 (A.C.A. § 20-17-207) is de- 
signed to address situations in which a 
physician or health-care provider is un- 
willing to make and record a determina- 
tion of terminal condition, or to respect 
the medically reasonable decisions of the 
patient regarding withholding or with- 
drawal of life-sustaining procedures, due 



to personal convictions or policies unre- 
lated to medical judgment called for under 
the Act. In such instances, the physician 
or health-care provider must promptly 
take all responsible steps to transfer the 
patient to another physician or health- 
care provider who will comply with appli- 
cable provisions of the Act. 



Comment to Section 8 (A.C.A. § 20-17-208) 



Section 8 (A.C.A. § 20-17-208) provides 
immunities for persons acting pursuant to 
the declaration and in accordance with 
the Act. Immunities are extended in Sec- 
tion 8(a) (A.C.A. § 20-17-208(a)) to physi- 
cians as well as persons operating under 
the physician's direction or with the phy- 
sician's authorization, and to facilities in 
which the withholding or withdrawal of 
life-sustaining procedures occurs. Section 
8(b) (A.C.A. § 20-17-208(b)) serves both to 
immunize physicians from liability as 



long as reasonable medical judgment is 
exercised, and to impose "reasonable med- 
ical standards" as the criterion that 
should govern all of the specific medical 
decisions called for throughout the Act. 
Section 8(b) (A.C.A. § 20-17-208(b)), in 
conjunction with Section 10(f) (A.C.A. 
§ 20- 17-2 10(f)), therefore, avoids the need 
to restate the medical standard in each 
section of the act requiring a medical 
judgment. 
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Comment to Section 9 (A.C.A. § 20-17-209) 



Section 9 (A.C.A. § 20-17-209) provides 
criminal penalties for specific conduct 
that violates the Act. Subsections (a) 
(A.C.A. § 20-17-209(a)) and (b) (A.C.A. 
§ 20-17-209(b)) provide that a physician's 
failure to transfer a patient or record the 
diagnosis of terminal condition consti- 
tutes a misdemeanor. Subsection (c) 
(A.C.A. § 20-17-209(c)) makes certain 
willful actions which could result in the 
unauthorized prolongation of life a misde- 
meanor. Subsection (d) (A.C.A. § 20-17- 
209(d)) governs acts which are intended to 
cause the unauthorized withholding or 
withdrawal of life-sustaining treatment, 
thereby advancing death. Subsections (e) 
(A.C.A. § 20-17-209(e)) and (f) (A.C.A. 
§ 20-17-209(0) concern situations that 
may be coercive, and therefore are against 
public policy. 

Some of the criminal penalties — par- 
ticularly Subsection (d) (A.C.A. § 20-17- 
209(d)) — depart significantly from most 
existing statutes. Most statutes provide 



penalties for intentional conduct that ac- 
tually causes the death of a declarant, and 
define such conduct as murder or a high 
degree felony. The Act does not take this 
approach. Assuming that such conduct 
will already be covered by a state's crimi- 
nal statutes, the Act only addresses the 
situations in which the actor willfully fal- 
sifies or forges the declaration of another 
or conceals or withholds knowledge of 
revocation. To be criminally sanctioned as 
a misdemeanor under the Act the circum- 
scribed conduct need not cause the death 
of a declarant. The approach taken by 
most states, that of providing a felony 
penalty for those acts that actually caused 
death, was considered unnecessary, as ex- 
isting criminal law will also apply pursu- 
ant to Section 9(g) (A.C.A. § 20-17- 
209(g)). A specific penalty for the conduct 
described in Section 9(d) (A.C.A. § 20-17- 
209(d)), however, was deemed appropri- 
ate, as existing criminal codes may not 
adequately address it. 



Comment to Section 12 (A.C.A. § 20-17-212) 



Section 12 (A.C.A. § 20-17-212) pro- 
vides that a declaration executed in an- 
other state, which meets the execution 
requirements of that other state or the 
enacting state (adult, two witnesses, vol- 



untary), is to be treated as validly exe- 
cuted in the enacting state, but its opera- 
tion in the enacting state shall be subject 
to the substantive policies in the enacting 
state's law. 



UNIFORM ANATOMICAL GIFT ACT 
(§ 20-17-601 ET SEQ.) 



Prefatory Note 



The Uniform Anatomical Gift -Act 
(A.CA. § 20-17-601 et seq.) was promul- 
gated in 1968. It has been adopted in all 
50 states and the District of Columbia. In 
the prefatory note it was observed: 

". . .if utilization of bodies and parts of 
bodies is to be effectuated, a number 
of competing interests in a dead body 
must be harmonized, and several 
troublesome legal questions must be 
answered.... Both the common law 
and the present statutory picture is 
one of confusion, diversity, and inad- 
equacy. ... The Uniform Anatomical 
Gift Act herewith presented by the 
National Conference of Commission- 
ers on Uniform State Laws carefully 
weighs the numerous conflicting in- 
terests and legal problems. Wherever 
adopted it will encourage the making 
of anatomical gifts, thus facilitating 
therapy involving such procedures. . . . 
It will provide a useful and uniform 
legal environment throughout the 
country for this new frontier of mod- 
ern medicine." 

The contemporary significance of the 
Uniform Anatomical Gift Act (A.CA. 
§ 20-17-601 et seq.) has been recently 
assessed by the Hastings Center; in the 
Preface to its Report of the project on 
organ transplantation, "Ethical, Legal 
and Policy Issues Pertaining to Solid Or- 
gan Procurement" (October, 1985), it is 
stated: 

"The issue of transplantation re- 
mained quiescent for many years. It 
was only with the successes occa- 
sioned by the introduction of powerful 
new immunosuppressive drugs such 
as Cyclosporine and improvements in 
surgical techniques for transplanting 
organs and tissues in the past few 
years that the issue of organ procure- 
ment was brought back into the cen- 
ter stage of public policy concern. En- 
hancements in the capacity to 



perform transplants increased the de- 
mand for solid organs. It has become 
apparent that the public policy insti- 
tuted in 1969 [by promulgation of the 
Uniform Anatomical Gift Act in 19681 
is not producing a sufficient supply of 
organs to meet the current or pro- 
jected demand for them." 

A 1985 Gallup Poll commissioned by the 
American Council on Transplantation re- 
ported that 93 percent of Americans sur- 
veyed knew about organ transplantation 
and, of these, 75 percent approved of the 
concept of organ donation. Although a 
large majority approves of organ donation, 
only 27 percent indicate that they would 
be very likely to donate their own organs, 
and only 17 percent have actually com- 
pleted donor cards. Of those who were 
very likely to donate, nearly half have not 
told family members of their wish, even 
though family permission is usually re- 
quested before an organ is removed. (Re- 
port of the Task Force on Organ Trans- 
plantation pursuant to the 1984 National 
Organ Transplant Act— P.L. 98-507— "Or- 
gan Transplantation: Issues and Recom- 
mendations" (April 1986)). 

The inadequacies in the present system 
of encouraging voluntary donation of or- 
gans were enumerated in the Hastings 
Center Report: 

"The key problems that hinder organ 
donation include: 

1. Failure of persons to sign written 
directives. 

2. Failure of police and emergency per- 
sonnel to locate written directives at acci- 
dent sites. 

3. Uncertainty on the part of the public 
about circumstances and timing of organ 
recovery. 

4. Failure on the part of medical per- 
sonnel to recover organs on the basis of 
written directives. 

5. Failure to systemically approach 
family members concerning donation. 

6. Inefficiency on the part of some or- 
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gan procurement agencies in obtaining 
referrals of donors. 

7. High wastage rates on the part of 
some organ procurement agencies in fail- 
ing to place donated organs. 

8. Failure to communicate the pro- 
nouncement of death to next of kin. 

9. Failure to obtain adequate informed 
consent from family members." 

State and federal legislation have ad- 
dressed several of these problems. For 
example, a majority of states have enacted 
a variety of "required request" laws that 
require hospital administrators to discuss 
with next of kin the option of donating, or 
requesting the donation of, the organs of a 
decedent. Congress enacted the National 
Organ Transplant Act in 1984 prohibiting 
the purchase of organs in interstate com- 
merce and providing grants to organ pro- 
curement agencies and a national organ- 
sharing system. The Act also provides for 
appointment of a Task Force on Organ 
Transplantation to conduct a comprehen- 
sive examination of organ donation and 
procurement, organ sharing within the 
United States, access by patients to donor 
organs and transplant procedures, diffu- 
sion and adoption of organ transplant 
technology, and future directions in re- 
search. The Task Force submitted a report 
in April 1986 entitled "Organ Transplan- 
tation: Issues and Recommendations." 
Among the findings: 

"An overriding problem common to all 
organ transplantation programs as 
well as to the well-established pro- 
grams in tissue banking (for corneal, 
skin and bone transplantation) is the 
serious gap between the need for the 
organs and tissues and the supply of 
donors. Despite substantial support 
for transplantation and a general 
willingness to donate organs and tis- 
sues after death, the demand far ex- 
ceeds the supply. At any one time, 
there are an estimated 8,000 to 
10,000 people waiting for a donor or- 
gan to become available." 

Citing a recommendation of the Task 
Force, the bill for the reconciliation of the 
1987 budget amended the Social Security 
Act to require that hospitals, as a condi- 
tion to receiving Medicare or Medicaid 
after October 1, 1987, establish written 
protocols "for the identification of poten- 



tial organ donors that [make families] . . . 
aware of the option of organ or tissue 
donation and their option to decline." (P.L. 
99-509 § 9318). 

Several amendments to the Uniform 
Act (A.C.A. § 20-17-601 et seq.) have been 
made since it was promulgated in 1968. In 
1980, the NCCUSL voted to make op- 
tional the language that previously re- 
quired the donor card to be signed "in the 
presence of two witnesses who must sign 
the document in his presence." Amend- 
ments have been made by several states 
authorizing individuals other than doc- 
tors to remove eyes and to address specific 
emerging problems. As a result, the objec- 
tive of the 1968 Uniform Act has been 
eroded, i.e., "When generally adopted, 
even if the place of death, or the residence 
of the donor, or the place of use of the gift 
occurs in a state other than that of the 
execution of the gift, uncertainty as to the 
applicable law will be eliminated and all 
parties will be protected." 

In 1984, the Executive Committee of 
NCCUSL approved the appointment of a 
study committee, and then in 1985 of a 
drafting committee, to propose amend- 
ments to the Uniform Anatomical Gift Act 
(A.C.A. § 20-17-601 et seq.). The Commit- 
tee has consulted with individuals and 
national organizations involved in organ 
procurement about possible changes in 
the generic provisions of the Uniform Act 
(A.C.A. § 20-17-601 et seq.) and to solicit 
comments and suggestions. A first draft of 
proposed amendments to the Uniform Act 
(A.C.A. § 20-17-601 et seq.) was consid- 
ered at the annual meeting of NCCUSL in 
1986. 

The sequence of sections in the original 
Act has been changed, to combine the 
concept of "persons who may make an 
anatomical gift" (original Section 2), 
"manner of making anatomical gifts" 
(original Section 4), and "amendment or 
revocation of the gift" (original Section 6). 
The authorization of gifts by next of kin or 
a guardian of the person contained in 
Section 2 of the original Act is Section 3 
(A.C.A. § 20-17-603) of the amended Act 
(A.C.A. § 20-17-601 et seq.). Several sub- 
sections of the original Act have been 
shifted to accommodate change in title 
and sequential arrangement of sections of 
the Act (A.C.A. § 20-17-601 et seq.) as 
amended. These changes are noted in the 
Comments. The scope of the Act (A.C.A. 
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§ 20-17-601 et seq.) continues to be lim- 
ited to procurement. It does not cover 
processing except for a provision requiring 
coordination of procurement and utiliza- 
tion between hospitals and procurement 
organizations (Section 9) (A.C.A. § 20-17- 
609). It does not cover distribution except 
for a provision prohibiting sale or pur- 
chase (Section 10) (A.C.A. § 20-17-610). 

The proposed amendments simplify the 
manner of making an anatomical gift and 
require that the intentions of a donor be 
followed. For example, no witnesses are 
required on the document of gift (Section 
2(b)) (A.C.A. § 20-17-602(b)) and consent 
of next of kin after death is not required if 
the donor has made an anatomical gift 
(Section 2(h)) (A.C.A. § 20-17-602(h)). 
The identification of actual donors is facil- 
itated by a duty to search for a document 
of gift (Section 5(c)) (A.C.A. § 20-17- 
605(c)) and of potential donors by the 
provisions for routine inquiry (Section 
5(a)) (A.C.A. § 20-17-605(a)) and required 
request (Section 5(b)) (A.C.A. § 20-17- 
605(b)). A gift of one organ, e.g., eyes, is 
not a limitation on the gift of other organs 
after death, in the absence of contrary 
indication by the decedent (Section 2(j)) 
(A.C.A. § 20-17-602(j)). The right to 
refuse to make an anatomical gift and the 
manner of expressing the refusal are spec- 
ified (Section 2(i)) (A.C.A. § 20-17-602(i)). 
Revocation by a donor of an anatomical 
gift that has been made is effective with- 
out communication of the revocation to a 
specified donee (Section 2(f)) (A.C.A. § 20- 
17-602(f)). Hospitals have been substi- 
tuted for attending physicians as donees 
of anatomical gifts (Section 6(b)) (A.C.A. 
§ 20-17-606(b)), and they are required to 
establish agreements or affiliations with 
other hospitals and procurement organi- 
zations in the region to coordinate the 
procurement and utilization of anatomical 
gifts (Section 9) (A.C.A. § 20-17-609). If a 



request for an anatomical gift has been 
made for transplant or therapy by a per- 
son specified in the Act (A.C.A. § 20-17- 
601 et seq.) and if there is no contrary 
indication by the decedent or known ob- 
jection by the next of kin to an anatomical 
gift, the [coroner] [medical examiner] or 
[local public health official] may authorize 
release and removal of a part subject to 
specific requirements (Section 4(a) and 
(b)) (A.C.A. § 20-17-604(a) and (b)). The 
categories of persons that may remove 
anatomical parts are expanded to include 
eye enucleators and certain technicians 
(Section 8(c)) (A.C.A. § 20-17-608(c)). The 
sale or purchase of parts is prohibited 
(Section 10) (A.C.A. § 20-17-610). Persons 
who act, or attempt to act, in good faith in 
accordance with the terms of the Act are 
not liable in any civil action or criminal 
proceeding. The categories of persons cov- 
ered by this exemption are specified (Sec- 
tion 11(c)) (A.C.A. § 20-17-611(c)). 

The growing promise of transplantation 
was described in the Hastings Center Re- 
port: 

"It is now possible to transplant vital 
organs such as hearts, livers and kid- 
neys. Efforts are currently underway to 
perfect the transplantation of the heart 
and lung together, the pancreas and the 
small bowel. Post-mortem donors of 
these vital organs must have sustained 
brain death under circumstances in 
which their respiration and circulation 
can be supported artificially. 

"Other human tissue such as corneas, 
bone and inner ear parts and skin can 
be utilized to restore important biologi- 
cal functions. These tissues may be re- 
moved some time after circulation and 
respiration have ceased. The cornea, for 
example, remains suitable for removal 
for transplantation for approximately 
six hours after the donor's heart has 
stopped beating." 



Comment to § 1 (A.C.A. § 20-17-601) 



This is Section 1 of the original Act. 
Definitions (1) "Anatomical Gift" and (3) 
"Document of Gift" (A.C.A. § 20-17-601(1) 
and (3)) have been added to reduce the 
length and complexity of operative provi- 
sions of the Act. 

In subsection (2) (A.C.A. § 20-17- 
601(2)) the committee decided it was un- 



necessary to expand the definition of "de- 
cedent" to include the definition of death 
contained in the Uniform Determination 
of Death Act. That Act provides: 

"An individual who has sustained ei- 
ther irreversible cessation of circula- 
tory and respiratory functions or irre- 
versible cessation of all functions of 
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the entire brain, including the brain 
stem, is dead. A determination of 
death must be made in accordance 
with accepted medical standards." 

Almost all states have similar definitions 
either by statute or appellate court deci- 
sions. 

The Report to Congress of the Task 
Force appointed under the 1984 National 
Organ Transplant Act (P.L. 98-507) recom- 
mends: 

"... that the Uniform Determination 
of Death Act be enacted by the legis- 
latures of states that have not 
adopted this or a similar act. . . . that 
each state medical association de- 
velop and adopt model hospital poli- 
cies and protocols for the determina- 
tion of death based upon irreversible 
cessation of brain function that will 
be available to guide hospitals in de- 
veloping and implementing institu- 
tional policies and protocols concern- 
ing brain death." 

In subsections (5) and (12) (A.C.A. § 20- 
17-601(5) and (12)), the individuals autho- 



rized to remove a part have been ex- 
panded to include enucleators for eyes and 
technicians. Satisfactory completion of a 
prescribed course of training and experi- 
ence is a prerequisite to certification of 
these nonphysician specialists. The type 
of certification and the person making it 
are bracketed. It may be done by a profes- 
sional peer group organization, an organ 
procurement organization, agency or asso- 
ciation, or by a hospital or state agency. 

In subsection (10) (A.C.A. § 20-17- 
601(10)), "procurement organization" has 
been substituted for "bank or storage fa- 
cility" and the function has been expanded 
to include procurement and distribution 
to reflect the diffusion of function, i.e., 
procurement, distribution or storage, and 
of objective, i.e., organs, tissues, eyes, 
bones, skin, fluids, etc. In the case of solid 
or visceral organs, they must be removed 
while bodily functions of the decedent are 
sustained with life support systems. If 
solid or visceral organs are not involved, 
life support systems are not required, al- 
though there are time limits following 
death within which removal must be com- 
pleted, e.g., six hours in the case of eyes. 



Comment to § 2 (A.C.A. § 20-17-602) 



The major structural changes from the 
original Act are found in Sections 2 and 3 
(A.C.A. §§ 20-17-602 and 20-17-603). The 
persons who may make an anatomical gift 
are divided into the individual donor (new 
Section 2) (A.C.A. § 20-17-602) and next 
of kin or guardians of the person (new 
Section 3) (A.C.A. § 20-17-603). The man- 
ner of executing (old Section 4), and 
amending or revoking (old Section 6) an- 
atomical gifts are incorporated in new 
Section 2 (A.C.A. § 20-17-602) as well as 
provisions of other sections that involve 
"making, amending, revoking, and refus- 
ing to make anatomical gifts by the indi- 
vidual." Provisions of old Section 2 that do 
not relate directly to this topic have been 
shifted to later sections. In the original 
Act there is the following Comment: 

"To minimize confusion there is merit 
in having a uniform provision through- 
out the country. Also it is desirable to 
enlarge the class of possible donors as 
much as possible. Subsection (a) of Sec- 
tion 2, providing that any person of 
sound mind and 18 years or more of age 



may execute a gift, will afford both 
nationwide uniformity and a desirable 
enlargement of the class of donors. Per- 
sons 18 years of age or more are of 
sufficient maturity to make the re- 
quired decisions and the Uniform Act 
takes advantage of this fact." 

In subsection (a) (A.C.A. § 20-17- 
602(a)) the Act (A.C.A. § 20-17-602) has 
been expanded by inserting the right to 
refuse to make an anatomical gift. The 
absence of a donor card or the lack of an 
entry authorizing a gift on a driver's li- 
cense are ambiguous and are not "con- 
trary indications" of a decedent prevent- 
ing an anatomical gift by next of kin under 
Section 2(b) of the original Act. This 
amendment and a provision specifying the 
manner of making a refusal (subsection 
(i)) (A.C.A. § 20-17-602(i)) provide the op- 
tion to individuals who are definitely op- 
posed to the donation for any purpose or of 
any part of their body as an anatomical 
gift. If the donor wishes to limit the ana- 
tomical gift to a specific purpose, e.g., 
transplantation, or to a specified part, 
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e.g., eyes, the limitation must be stated 
clearly, i.e., "transplantation only," "eyes 
only." 

Subsection (b) (A.C.A. § 20-17-602(b)) 
incorporates the provisions of Section 4(b) 
of the original Act. Section 4(a) of the 
original Act has been relocated to subsec- 
tion (e) (A.C.A. § 20-17-602(e)) to reflect 
the change from using wills to choosing 
other forms of documents of gift to make 
anatomical gifts. 

The requirement of two witnesses sign- 
ing a donor card or other document of gift 
has been deleted to simplify the making of 
anatomical gifts. Self authentication of a 
document of gift by a donor who cannot 
sign relieves the donee of the duty to 
search for the witnesses upon death of the 
donor. 

In the original Act there were several 
forms included in the Comments with this 
admonition: 

"As the Uniform act becomes widely 
accepted it will prove helpful if the 
forms by which gifts are made are sim- 
ilar in each of the participating states. 
Such forms should be as simple and 
understandable as possible." 

The forms in these Comments are sug- 
gested for the 1987 act. 

Anatomical Gift By a Living Donor 

Pursuant to the Anatomical Gift Act, upon 
my death, I hereby give (check boxes ap- 
plicable): 

1. [ 1 Any needed organs, tissues, or 

parts; 

2. [ ] The following organs, tissues or 

parts only ; 

3. [ ] For the following purposes only 

(Transplant-therapy-re- 
search-education) 



Date of Birth Signature of Donor 



Date Signed Address of Donor 

INSTRUCTIONS 

Check box 1 if the gift is unrestricted, i.e., 
of any organ, tissue, or part for any pur- 
pose specified in the Act; do not check box 
2 or box 3. If the gift is restricted to 
specific organ(s), tissue(s), or part(s) only, 
e.g., heart, cornea, etc., check box 2 and 



write in the organ or tissue to be given. If 
the gift is restricted to one or more of the 
purposes listed, e.g., transplant, therapy, 
etc., check box 3 and write in the purpose 
for which the gift is made. 

A gift category included in some forms 
"of my body for anatomical study if need- 
ed" has not been included. Although a gift 
of the entire body is authorized by the Act, 
the exercise of this option usually requires 
an agreement with a medical school before 
a gift is made. 

A simple form of refusal under the Act 
could provide: 

Pursuant to the Anatomical Gift Act, I 
hereby refuse to make any anatomical 
gift. 



Date of Birth Signature of Donor 



Address of Donor 



Date Signed 

Subsection (c) (A.C.A. § 20-17-602(c)) 
incorporates an amendment to the origi- 
nal Act in many states providing that an 
anatomical gift may be made by an attach- 
ment to the driver's license. The cross 
reference to subsection (b) (A.C.A. § 20- 
17-602(b)) incorporates the concept that a 
signature is required. A signature on the 
driver's license or on the card attached to 
the driver's license is sufficient. The hos- 
pital or other donee may rely on the ana- 
tomical gift even though the license has 
expired or has been terminated by official 
act. 

The following form is suggested for at- 
tachment to the driver's license: 



Print or Type Name of Donor 

Pursuant to the Anatomical Gift Act, 
upon my death, I hereby give (check boxes 
applicable): 

1. [ ] Any needed organs, tissues, or 

parts; 

2. [ ] The following organs, tissues, or 

parts only ; 

3. [ ] For the following purposes only 

(Transplant-therapy-re- 
search-education) 

Refusal: 

4. [ ] I refuse to make any anatomical 

gift. 



Signature 
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INSTRUCTIONS 

See Section 2(b) (A.C.A. § 20-17-602(b)) 
Comments. If the applicant for a driver's 
license refuses to make any anatomical 
gift, check box 4 only. 

Subsection (d) (A.C.A. § 20-17-602(d)) 
is Section 4(d) of the original Act. 

Subsection (e) (A.C.A. § 20-17-602(e)) is 
a restatement of Section 4(a) of the origi- 
nal A.ct 

Subsection (f) (A.C.A. § 20-17-602(0) is 
a restatement of Section 6(a) and (b) of the 
original Act. 

Subsection (g) (A.C.A. § 20-17-602(g)) 
is Section 6(a) of the original Act. 

Subsection (h) (A.C.A. § 20-17-602(h)) 
states expressly the intention of the orig- 
inal Act that an anatomical gift not re- 
voked by the donor cannot be revoked 
after the donor's death by any other per- 
son. This was explicit in the Comments to 
the original Act: "Subsection (e) [of Section 
2] recognizes and gives legal effect to the 
right of the individual to dispose of his 
own body without subsequent veto by oth- 
ers." The Hastings Center Report cited the 
results of a telephone survey of organ 
procurement agencies in the United 
States in 1983 as follows: 

"... the survey revealed that few 
transplant centers were willing to 
procure organs solely on the basis of a 
donor card or driver's license consent 
by the deceased. In situations in 
which family members could not be 
located, less than twenty-five percent 
of the respondents said they would 
proceed with organ procurement de- 
spite the presence of a written direc- 
tive." 

This subsection removes any uncertainty. 
Subsection (i) (A.C.A. § 20-17-602(i)) 
expands the original Act by providing a 
method of refusing to make an anatomical 
gift. A potential donor has several options. 
The donor may make an anatomical gift 
(Section 2(a)) (A.C.A. § 20-17-602(a)), 
may express or imply a contrary indica- 
tion that an anatomical gift shall not be 
made (Section 2(j)(k)) (A.C.A. § 20-17- 
602(j) and (k)), or may refuse to make an 
anatomical gift (Section 2(i)) (A.C.A. § 20- 
17-602(i)). Contrary indications may in- 
clude membership in organizations that 
do not approve of organ donation, state- 



ments or actions by the potential donor 
that are inconsistent with organ dona- 
tions, etc. To be effective as a limitation on 
a gift by next of kin under Section 3 
(A.C.A. § 20-17-603) or on a release of a 
part by other persons under Section 4 
(A.C.A. § 20-17-604), after death, the con- 
trary indications must be known to the 
persons authorized to act under Sections 3 
and 4 (A.C.A. §§ 20-17-603 and 20-17- 
604). The option of refusal to make an 
anatomical gift provided for by subsection 
(i) (A.C.A. § 20-17-602(i)) is a method of 
documenting contrary indications that 
might not be communicated otherwise 
and therefore not effective as a limitation 
on next of kin and other persons autho- 
rized to give or release a part under Sec- 
tions 3 and 4 (A.C.A. §§ 20-17-603 and 
20-17-604) of the Act. If the potential 
donor is unable to speak because of paral- 
ysis or other disability, any form of com- 
municating a refusal is sufficient, e.g., 
responding to a direct inquiry by a nod of 
the head, squeeze of the hand, blink of 
eyes, etc. 

Subsection (j) (A.C.A. § 20-17-602(j)) 
addresses the problem of donor cards that 
have been circulated by various organiza- 
tions and that appear to limit the anatom- 
ical gift to only one organ, e.g., eyes, 
kidneys, etc. This type of card should not 
be construed as an expression of the in- 
tention of the donor to limit the anatomi- 
cal gift to that organ only, in the absence 
of a refusal to give other organs or of other 
contrary indications. 

Subsection (k) (A.C.A. § 20-17-60200) 
provides that a revocation of an anatomi- 
cal gift made previously by a donor is 
neither a refusal to make any anatomical 
gift nor a contrary indication by the donor 
that no part shall be given or released for 
any purpose authorized by the Act (A.C.A. 
§ 20-17-601 et seq.). It merely restores 
the donor to the status of an individual 
who has neither made nor refused to 
make an anatomical gift. In the absence of 
any other action or contrary indication by 
that individual before death, the next of 
kin or guardian of the person may make 
an anatomical gift pursuant to Section 3 
(A.C.A. § 20-17-603) or the appropriate 
person may authorize release and removal 
of a part pursuant to Section 4 (A.C.A. 
§ 20-17-604). 
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An amendment of an anatomical gift 
made previously by the donor, whether 
the amendment relates to a part or a 
purpose, is not a refusal nor a limitation 
on a gift or release of other parts for any 
purpose specified in the Act (A.C.A. § 20- 
17-601 et seq.). If the amendment is in- 
tended to be a refusal it must be expressed 



clearly as provided in subsection (i) 
(A.C.A. § 20-17-602G)). 

Revocation or amendment of a previous 
anatomical gift is ambiguous. It does not 
indicate an intention of the donor to 
refuse to make an anatomical gift. This 
subsection removes that ambiguity. 



Comment to § 3 (A.C.A. § 20-17-603) 



Section 3 (A.C.A. § 20-17-603) com- 
bines Sections 2(b) and 4(e) of the original 
Act, clarifies the limited right of revoca- 
tion by next of kin and provides for the 
effect of failure to make a gift by persons 
other than the donor. Subsection (a) 
(A.C.A. § 20-17-603(a)), as explained in 
Comments to the original Act: 

". . .spells out the right of survivors to 
make the gift. Taking into account the 
very limited time available following 
death for the successful removal of 
such critical tissues as the kidney, the 
liver, and the heart, it seems desir- 
able to eliminate all possible question 
by specifically stating the rights of 
and the priorities among the survi- 
vors." 

The Act (A.C.A. § 20-17-601 et seq.) de- 
fines an anatomical gift as one "to take 
effect upon or after death." Survivors may 
execute the necessary documents of gift 
even prior to death. The following form is 
suggested: 

Anatomical Gift by Next of Kin 
or Guardian of the Person 

Pursuant to the Uniform Anatomical 
Gift Act, I hereby make this anatomical 

gift from the body of 

Name of Decedent 
at 



who died on 



in 



Date 



Place 



City and State 

The marks in the appropriate squares and 
the words filled into the blanks below 
indicate my relationship to the decedent 
and my wishes respecting the gift. 

I survive the decedent as [ ] spouse; 
[ ] adult son or daughter; [ ] parent; 
[ ] adult brother or sister; [ ] grandpar- 
ent; [ ] guardian of the person. 

I hereby give (check boxes applicable): 
[ ] Any needed organs, tissues, or 
parts; 



[ ] The following organs, tissues, or 

parts only .; 

[ ] For the following purposes only 



Date 



Signature of Survivor 
Address of Survivor 



INSTRUCTIONS 

See Section 2(b) Comments. 
As described in the Comments to the 
original Act, subsection (b): 

". . .provides for the effect of indicated 
objections by the decedent, and differ- 
ences of view among the survivors. . . . 
In view of the fact that persons under 
18 years of age are excluded from 
[Section 2] (a), it is especially desir- 
able to cover with care the status of 
survivors, so younger decedents may 
be included." 

"Knows" is substituted for "actual no- 
tice" in subsection (b) (A.C.A. § 20-17- 
603(b)) and throughout the Act (A.C.A. 
§ 20-17-601 et seq.). Knowledge, i.e., 
what is known, is a more useful concept 
than actual notice, i.e., what should be 
known. 

Subsection (c) (A.C.A. § 20-17-603(c)) is 
Section 4(e) of the original Act with the 
addition of "other form of communication." 

Subsection (d) (A.C.A. § 20-17-603(d)) 
limits the right of revocation of a gift 
made by other survivors pursuant to sub- 
section (a) (A.C.A. § 20-17-603(a)). If 
there is no prior knowledge of the revoca- 
tion by the individual removing the organ 
or tissue, the revocation is ineffective for 
any purpose and the anatomical gift may 
be procured and utilized as though no 
attempted revocation had occurred. 

Subsection (e) (A.C.A. § 20-17-602(e)) is 
based on the concept that failure to act is 
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ambiguous. This subsection removes that 
ambiguity. If a person of a prior class 
under subsection (a) (A.C.A. § 20-17- 
603(a)) is available but does not make a 
gift, subsection (e) (A.C.A. § 20-17-603(e)) 



authorizes a gift by a person of a lower 
class. If an anatomical gift is not made 
pursuant to Section 3 (A.C.A. § 20-17- 
603), the provisions of Section 4 (A.C.A. 
§ 20-17-604) apply. 



Comment to § 4 (A.C.A. § 20-17-604) 



Under Section 2(b) of the original Act, 
the last category of persons authorized to 
make an anatomical gift "in the absence of 
actual notice of contrary indications by 
the decedent or actual notice of opposition 
by a member of the same or a prior class" 
was: 

"(6) any other person authorized or 
under obligation to dispose of the 
body." 

This was a residuary authorization, to 
apply in situations in which an individual 
did not "give all or any part of his body for 
any purpose" and the next of kin or guard- 
ian of the person did not make a gift. This 
residuary authorization in the original Act 
has been deleted in the proposed amend- 
ments and replaced by the more limited 
provisions of new Section 4 (A.C.A. § 20- 
17-604). 

It is a residuary authorization for trans- 
plant or therapeutic purposes only. 

The Task Force on Organ Transplanta- 
tion reported that the number of potential 
donors annually is much smaller than the 
estimated one million deaths that occur 
each year in hospitals in the United 
States. The Hastings Center Report ex- 
plained the uncertainty: 

"There is no generally accepted figure 
for the number of persons who die 
each year in the United States under 
circumstances that would allow them 
to serve as cadaver organ donors. 
Studies conducted by the Centers for 
Disease Control of the U.S. Public 
Health Service suggest that at least 
12,000 [based upon an age range of 
brain-dead donors from five to fifty- 
five years] and perhaps as many as 
27,000 [based upon an age range of 
brain-dead donors from birth to age 
sixty-five] deaths which would permit 
cadaver organ recovery occur each 
year in hospitals in the United States. 
... Given the available estimates of 
the size of the donor pool, the current 



system for procuring organs yields 
somewhere between nine and twenty 
percent of the possible pool of donors 
for various types of organs and tis- 
sues." 

In several states, there are statutes 
authorizing the medical examiner to re- 
move eyes or corneal tissue under speci- 
fied circumstances. These statutes are 
constitutional, Georgia Lions Eye Bank 
Inc. v. Lavant, 255 Ga. 60, 335 S.E.2d 127, 
129 (1985)— "The protection of the public 
health is one of the duties devolving upon 
the State as a sovereign power;" cert, 
denied _ U.S. _, 106 S.Ct. 1464, 89 
L.Ed. 721 (1986); Florida v. Powell, Fla., 
497 So.2d 1188 (1986). There has been a 
significant increase in the number of cor- 
neal tissues available for transplant as a 
result of these statutes. For example, be- 
fore passage of the statute in Georgia in 
1978 approximately 25 corneal trans- 
plants were performed each year. In 1984, 
more than 1,000 persons regained their 
sight through transplants. In Florida, the 
increase was from 500 to more than 3,000. 

Section 4 (A.C.A. § 20-17-604) applies 
this statutory concept to the removal of 
"any part from a body" for transplant or 
therapy only. Specific circumstances must 
exist and conditions for removal are pre- 
scribed. The title of the public official is 
bracketed to permit each state to desig- 
nate the appropriate official. There is a 
variation among existing statutes in the 
requirement to inform or seek consent of 
next of kin before organs or tissues are 
removed. In several states, including 
Georgia and Florida, there is no require- 
ment to inform or seek consent if the other 
conditions prescribed by statute are satis- 
fied. In others, information and consent 
are required. Subsection (a)(2) (A.C.A. 
§ 20-17-604(a)(2)) seeks to balance soci- 
etal and family interests, that is, to in- 
crease the size of the donor pool and to 
give the family the opportunity to make or 
refuse to make an anatomical gift. The 
balance in this subsection is on the side of 
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increasing the size of the donor pool. The 
duty to search the medical record or to 
inform next of kin is limited to "a reason- 
able effort taking into account the useful 
life of the part. . . ." This reflects a concern 
expressed in the Comments to the original 
Act: "... the very limited time available 
following death for the successful recovery 
of such critical tissues. . . ." The time will 
vary depending upon the part involved. In 
the case of corneal tissue, the time is 
within six hours after death. In the case of 
organs, the need, availability, and efficacy 
of life support systems must be consid- 



ered. If removal must be immediate and 
there is no medical or other record and no 
person specified in Section 3(a) (A.C.A. 
§ 20-17-603(a)) is present, the require- 
ment of subsection (a)(2) (A.C.A. § 20-17- 
604(a)(2)) is satisfied. 

Subsection (b) (A.C.A. § 20-17-604(b)) 
is a companion provision to subsection (a) 
(A.C.A. § 20-17-604(a)) to cover similar 
situations but in cases where the [coronerl 
[medical examiner] is not authorized to 
act. Under both subsections, the removal 
and release is limited to transplant or 
therapeutic purposes. 



Comment to § 5 (A.C.A. § 20-17-605) 



Each individual upon admission to a 
hospital is asked a series of routine ques- 
tions, such as "Do you have insurance?" 
and "Are you allergic to any drugs?" Sub- 
section (a) (A.C.A. § 20-17-605(a)) adds to 
the list a routine inquiry about organ 
donation. It requires that a question be 
asked to identify organ donors and man- 
dates discussion about organ donation, 
after the consent of the attending physi- 
cian, with those who answer in the nega- 
tive. If there is an affirmative response, a 
request is made for the organ donor card, 
driver's license, or other document of gift 
to determine if there are limitations, e.g., 
of a particular part (eyes) or of a particu- 
lar purpose (transplant only) and to place 
a copy in the medical record as evidence of 
a valid gift to be effective at death. Al- 
though the amendment is limited to the 
admission process of hospitals, doctors are 
encouraged to include a similar routine 
inquiry of patients in their office proce- 
dures and hospitals are encouraged to 
extend the routine inquiry to outpatient, 
emergency, minor surgery, and similar 
procedures that do not require admission 
to the hospital. 

Among the major findings of the 
Hastings Center Report was the following: 

"While many Americans believe that 
signing a donor card or other written 
directive assures that their wishes 
will be respected and acted upon, it 
does not. . . . Few, if any, organs are 
donated solely on the basis of donor 
cards or written directives. Written 
directives are only effective if hospital 
protocols and practices are designed 
to discover and act upon the contents 
of such directives." 



Subsection (b) (A.C.A. § 20-17-605(b)) 
is a variation of the required request con- 
cept. All but a few states have passed a 
variety of the required request statutes 
since 1985. Some specify that next of kin 
be informed of the option to give, others 
that a request to give be made. Federal 
law requires written protocols by hospi- 
tals participating in Medicare or Medicaid 
that "assure that families of potential or- 
gan donors are made aware of the option 
of organ or tissue donation and their op- 
tion to decline." Subsection (b) (A.C.A. 
§ 20-17-605(b)) requires a discussion of 
the option and, if there is no response, a 
request to make an anatomical gift. No 
discussion or request is necessary if the 
medical record discloses a prior gift or a 
refusal to make a gift or if the gift would 
not be suitable according to accepted med- 
ical standards. 

The requirement is imposed on the in- 
stitution. The title of the chief executive 
officer should be substituted for [adminis- 
trator]. "Representative" is not limited to 
employees of the hospital. It may be a 
doctor, organ procurement specialist, etc. 

Subsection (c) (A.C.A. § 20-17-605(c)) is 
based upon the Uniform Duties to Dis- 
abled Persons Act promulgated by 
NCCUSL in 1972. The purpose of that Act 
is to provide, insofar as practicable, for a 
minimum level of duty towards persons in 
an unconscious state and toward those 
who are conscious but otherwise unable to 
communicate the existence of a condition 
requiring special treatment. 

Subsection (d) (A.C.A. § 20-17-605(d)) 
reflects a conclusion of The Hastings Cen- 
ter Report: 
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"Donor cards are often not found at 
accident sites, and even when they 
are, they are rarely located in hospi- 
tal settings when needed." 

This subsection requires that the hospi- 
tal be notified as soon as a document of 
gift or refusal is located and that it be sent 
to the hospital with the individual or the 
body to which it relates, not taken to the 
hospital at some later time. Notification of 
the hospital of the existence and the con- 
tents of the document will enable the 
hospital to notify the organ procurement 
organization if there is a gift, that there is 
a potential donor, and the limitations, if 
any, of the gift. 

Subsection (e) (A.C.A. § 20-17-605(e)) 
incorporates a recommendation of The 



Task Force Report pursuant to the Na- 
tional Organ Transplant Act of 1984 that 
"The Commission for Uniform State Laws 
develop model legislation that requires 
acute care hospitals to develop an affilia- 
tion with an organ procurement agency 
and to adopt routine inquiry policies and 
procedures." The present draft incorpo- 
rates this recommendation in Sections 5 
and 9 (A.C.A. §§ 20-17-605 and 20-17- 
609). 

Subsection (f) (A.C.A. § 20-17-605(f)) 
encourages hospital accrediting agencies, 
law enforcement, and other state agencies 
that have existing disciplinary procedures 
to impose sanctions for failure to dis- 
charge the duties imposed by Section 5 
(A.C.A. § 20-17-605). 



Comment to § 6 (A.C.A. § 20-17-606) 



Subsection (a) (A.C.A. § 20-17-606(a)) 
is Section 3 of the original Act changed to 
combine subsections (1) and (3) and to 
reverse the sequence of purposes for 
which anatomical gifts may be made, i.e., 
transplantation followed by therapy 
rather than education, research, therapy, 
or transplantation. This emphasizes 
transplantation as a primary purpose. 

Subsection (b) (A.C.A. § 20-17-606(b)) 
is a restatement of Section 4(c) of the 
original Act which provided that the at- 



tending physician would be the donee un- 
der specified circumstances. Hospitals are 
substituted for the attending physician. 
This will facilitate coordination of pro- 
curement and utilization of the gift pursu- 
ant to Section 9 (A.C.A. § 20-17-609). 

Subsection (c) (A.C.A. § 20-17-606(c)) is 
substantially Section 2(c) of the original 
Act. The last sentence has been deleted 
because it does not apply to donees or 
purposes. 



Comment to § 7 (A.C.A. § 20-17-607) 



Subsection (a) (A.C.A. § 20-17-607(a)) 
is the last sentence of Section 4(b) of the 
original Act. 

Subsection (b) (A.C.A. § 20-17-607(b)) 
is Section 5 of the original Act. The Com- 
ments to that subsection include the fol- 
lowing: 



". . . in the great majority of the states, 
no provision is made for filing, record- 
ing, or delivery to the donee. The gift 
is by implication effective without 
such formality. ... permissive filing 
provisions [are included] to expedite 
post mortem procedures." 



Comment to § 8 (A.C.A. § 20-17-608) 



In subsection (a) (A.C.A. § 20-17- 
608(a)) the first sentence is a restatement 
of Section 2(e) of the original Act. The 
remainder of the subsection is Section 7(a) 
of the original Act. 

The Comments to the original Act state: 

"Subsection 2(e) recognizes and gives 
legal effect to the right of the individ- 
ual to dispose of his own body without 



subsequent veto by others. ... If the 
donee accepts the gift, absolute own- 
ership vests in him. ... The only re- 
strictions are that the part must be 
removed without mutilation and the 
remainder of the body vests in the 
next of kin." 

Subsection (b) (A.C.A. § 20-17-608(b)) 
is a restatement of Section 7(b) of the 
original Act. 
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The Comments to that original subsec- 
tion include the following: 

"... because time is short following 
death for a transplant to be success- 
ful, the transplant team needs to re- 
move the critical organ as soon as 
possible. Hence there is a possible 
conflict of interest between the at- 
tending physician and the transplant 
team, and accordingly subsection (b) 



excludes the attending physician 
from any part in the transplant pro- 
cedures. . . . However, the language of 
the provision does not prevent the 
donor's attending physician from 
communicating with the transplant 
team or other relevant donees. This 
communication is essential to permit 
the transfer of important knowledge 
concerning the donor " 



Comment to § 9 (A.C.A. § 20-17-609) 



Among the recommendations of the 
Task Force pursuant to the 1984 National 
Organ Transplant Act, was the following: 

"The Joint Commission on the Accred- 
itation of Hospitals develop a stan- 
dard that requires all acute care hos- 
pitals to both have an affiliation with 
an organ procurement agency and 
have formal policies and procedures 



for identifying potential organ and 
tissue donors and providing next of 
kin with appropriate opportunities 
for donation." 

The failure of a hospital to establish the 
agreements or affiliations specified in this 
section will not affect gifts made to the 
hospital or gifts by patients in the hospi- 
tal. 



Comment to § 10 (A.C.A. § 20-17-610) 



The report of the Task Force pursuant 
to the 1984 National Organ Transplant 
Act recommended that states pass laws 
prohibiting "the sale of organs from cadav- 
ers or living donors within their bound- 
aries." 

This section is not limited to donors. It 
applies to any person and to both pur- 
chases and sales for transplantation or 
therapy. It does not cover the sale by 
living donors if removal is intended to 
occur before death. 

A major finding of the Hastings Center 
Report is: 



"Altruism and a desire to benefit 
other members of the community are 
important moral reasons which moti- 
vate many to donate. Any perception 
on the part of the public that trans- 
plantation unfairly benefits those 
outside the community, those who are 
wealthy enough to afford transplan- 
tation, or that it is undertaken prima- 
rily with an eye toward profit rather 
than therapy will severely imperil the 
moral foundations, and thus the effi- 
cacy of the system." 



Comment to § 11 (A.C.A. § 20-17-611) 



Subsection (a) (A.C.A. § 20-17-611(a)) 
is Section 2(d) of the original Act. 

The purpose of this subsection was ex- 
plained in a Comment to the original Act: 

"[It] is added at the suggestion of 
members of the medical profession 
who regard a post mortem examina- 
tion, to the extent necessary to ascer- 
tain freedom from disease that might 
cause injury to the new host for trans- 
planted parts, as essential to good 
medical practice." 



Subsection (b) (A.C.A. § 20-17-611(b)) 
is a restatement of Section 7(d) of the 
original Act. The Comments to the origi- 
nal Act gave the reason for this subsec- 
tion: 

"[It] is necessary to preclude the frus- 
tration of the important medical ex- 
aminers' duties in cases of death by 
suspected crime or violence. However, 
since such cases often can provide 
transplants of value to living persons, 
it may prove desirable in many if not 
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most states to reexamine and amend, 
the medical examiner statutes to au- 
thorize and direct medical examiners 
to expedite their autopsy procedures 
in cases in which the public interest 
will not suffer." 

In 1986 the Task Force on Organ Trans- 
plantation made a similar recommenda- 
tion: 

"To enact laws that would encourage 
coroners and medical examiners to 
give permission for organ and tissue 
procurement from cadavers under 
their jurisdiction." 

Subsection (c) (A.C.A. § 20-17-611(c)) is 
a restatement of Section 7(c) of the origi- 



nal Act. It provided in part that "a person 

who acts in good faith " Concern was 

expressed that the term person was not 
sufficiently descriptive and may be con- 
strued to exclude hospitals and individu- 
als. The present provision is more explicit. 
"Attempts to act in good faith" has also 
been added to the subsection. 

Subsection (d) (A.C.A. § 20-17-611(d)) 
provides for limitation of liability for the 
benefit of the individual making a gift 
under the Act (A.C.A. § 20-17-601 et seq.) 
and that individual's estate. Some states 
have amended the uniform act by describ- 
ing an anatomical gift as a service and not 
a sale or disclaiming any warranty of the 
part that is given. Similar provisions are 
found in statutes relating to blood banks. 



MODEL STATE VITAL STATISTICS ACT 
(§ 20-18-101 ET SEQ.) 



A.C.R.C. Notes. These commentaries 
are reprinted through the permission of 
the National Conference of Commission- 
ers on Uniform State Laws. Copies of the 



commentaries may be ordered from them 
at a cost of $3.00 at 676 North St. Clair 
Street, Suite 1700, Chicago, Illinois 
60611, (312)915-0195. 



Preface 



The Model State Vital Statistics Act is a 
document designed to be used by State 
Registrars of Vital Statistics and State 
Legislators when considering revision of 
the Vital Statistics laws. The main objec- 
tives of the 1977 Revision of the Model Act 
are: (1) To incorporate current social cus- 
toms and practices and current technology 
into the policies and procedures of the 
vital statistics system in the various 
States; (2) to promote the uniformity of 
these policies and procedures to the end 
that all vital records will be readily ac- 
ceptable in all places as prima facie evi- 
dence of the facts therein recorded; (3) to 
enhance the level of comparability of vital 
statistics data among the various States; 
and (4) to minimize duplication within the 
vital statistics system and thereby 
achieve maximum administrative econ- 
omy. 

The historical philosophy of the vital 
statistics systems in the United States is 
that vital events be registered only in the 
State in which they occur. This concept is 
maintained in this Revision of the Model 
Act. The jurisdiction of the State Regis- 
trar extends only to boundaries of his 
State and standards for registration may 
be set and enforced only for those events 
occurring within those boundaries. This is 
a very important concept in maintaining 
the validity of vital records in their use for 
legal purposes. If it is to be respected, the 
appropriate procedures for recording birth 
and death information for United States 
citizens born or dying in foreign countries' 
and certification of birth information for 
aliens adopted by United States citizens 
must continue to be the responsibility of 
those Federal Agencies which retain juris- 
diction over recording these events. 

While this revision of the Model Act 
does not constitute an abrupt departure 



from earlier Model Vital Statistics Acts, 
there are several modifications that 
should be noted. The most significant 
change relates to the establishment of a 
centralized system for the collection, pro- 
cessing, registration and certification of 
vital records in each State, whereby all 
vital events are reported directly to the 
State Office of Vital Statistics. However, 
the Model Act contains authorization for 
local offices to perform those functions the 
State Registrar may direct, including the 
receipt and processing of vital records and 
the issuance of certified copies, when such 
offices can be shown to be an aid to effi- 
cient and effective operation of the sys- 
tem. The Model Act further provides for 
the options of allowing such local offices to 
work with records only for their desig- 
nated geographic area or to be given ac- 
cess to the entire State file and allowing 
them to issue certified copies without re- 
gard to where the event occurred within 
the State. The important concept, how- 
ever, is that these offices are part of the 
State Office of Vital Statistics and are 
under the direct control of the State Reg- 
istrar. 

The recommendation for a change from 
a locally-oriented vital statistics system to 
a centralized system is based on several 
considerations: (DA centralized system 
produces more timely registration of the 
records, thereby improving the timeliness 
of all operations, including publication of 
statistical data as well as the fulfillment 
of citizens' needs for vital records services; 
(2) it decreases duplication and cost since 
many activities presently performed at 
local vital records offices are repeated at 
the State Office; (3) it reduces the oppor- 
tunity for fraudulent use of certified cop- 
ies because amendments to the records 
will be easier to control and certified cop- 
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ies will be issued only from the original 
record and not from copies of the original 
record; and (4) due to the mobility of the 
population it frequently is of no benefit to 
maintain a file of records in the county or 
town of birth or death because many peo- 
ple do not reside in the place where they 
were born or where a family member dies. 
This revision of the Model Act also 
makes a significant change in the regis- 
tration of fetal deaths. Spontaneous fetal 
deaths of 20 completed weeks gestation or 
more and all induced terminations of 
pregnancy, irrespective of duration of ges- 
tation, will be reported as legally required 
statistical reports, which will not be incor- 
porated into the official vital records file. 
This change recognizes the fact that spon- 
taneous fetal death and induced abortion 
are not legal events in the sense that they 



neither create nor change a legal status. 

This revision of the Model Act also rec- 
ognizes concerns about invasion of pri- 
vacy, confidentiality, and fraudulent use of 
vital records and includes specific provi- 
sion concerning these matters. In particu- 
lar, the penalty provisions of the Model 
Act have been strengthened to serve as 
deterrent to illegal use of vital records and 
to provide adequate penalties when pros- 
ecution is necessary. 

In addition to this Model Act, Model 
Regulations have been developed to stan- 
dardize many of the administrative prac- 
tices and procedures in effect in vital 
statistics offices. The Model Act and the 
Model Regulations should be considered 
jointly whenever vital statistics statutes 
are to be revised. 



UNIFORM NARCOTIC DRUG ACT 
(AS AMENDED 1958) 

(§ 20-64-201 ET SEQ.) 
Commissioners' Prefatory Note 



The Uniform Narcotic Drug Act, 
adopted by the National Conference of 
Commissioners on Uniform State Laws in 
1932, is an act which has received the 
study of the committee in charge and 
many experts for the past five years. 

It is difficult for one not familiar with 
the subject to understand how many dif- 
ferent organizations and associations 
have an interest in the provisions of this 
act. The fact was recognized in drafting 
that a social problem, as well as an eco- 
nomic question, was involved, and that 
the act must protect those using narcotic 
drugs legally, as well as provide punish- 
ment for those using such drugs illegally. 
Manufacturers, wholesalers, retailers, 
apothecaries, doctors, dentists, nurses, in- 
terns and attendants had to be protected 
in their legitimate use of the substances 
known as narcotic drugs. The idea was 
never absent, however, that those who 
were protected in the use of drugs by the 
act might in some cases use such drugs 
illegally. The committee also had to learn 
something of the medical effects of opium, 
coca leaves, cannabis and their deriva- 
tives, in order better to frame an act that 
would be enforceable. 

Provisions in regard to addiction and 
search and seizure were omitted from this 
act, so that each state might provide its 
own method for the care and cure of ad- 
dicts, and methods by which drugs used in 
illegal traffic might be forfeited. In consid- 
eration of the subject of addiction, it was 
evident that each state, in order to care for 
its addicts, must expend quite a large 
amount of money for hospital service. The 
subject of addiction and its cure, however, 



is so important that no state should delay 
in making immediate and thorough study 
of this great social problem. As each state 
now has in its laws some provisions for 
search, seizure and forfeiture, it was 
deemed best that each state provide such 
methods for search, seizure and forfeiture 
as would best harmonize with its consti- 
tution and laws already enacted. 

The committee took into consideration 
the fact that the federal government had 
already passed the Harrison Act [26 
U.S.C.A. former § 2550 et seq.] and the 
Federal Import and Export Act [21 
U.S.C.A. § 171 et seq.]. Many persons 
have assumed that the Harrison Act was 
all that was necessary. The Harrison Act, 
however, is a revenue producing act, and 
while it provides penalties for violation, it 
does not give the states themselves au- 
thority to exercise police power in regard 
to seizure of drugs used in illicit trade, or 
in regard to punishment of those respon- 
sible therefor. Every provision which 
would cause duplication of record was 
omitted from the act, and a section was 
inserted providing against double jeop- 
ardy. 

Great care had to be exercised not to 
violate the provisions of any treaties be- 
tween the United States and foreign coun- 
tries in regard to traffic in narcotic drugs. 

The demand for uniform state legisla- 
tion on this subject was very extensive. It 
was argued that the traffic in narcotic 
drugs should have the same safeguards 
and the same regulation in all of the 
states. This act is recommended to the 
states for that purpose. 



Supplementary Prefatory Note With Respect To 
Amendments Adopted in 1942 



In amending the Act the Conference 
added Sub-paragraphs (13) and (14) of 
Section 1* of the Act as it appears in the 
enclosed pamphlet. The reason for adding 



these amendments appears in the "Sup- 
plementary Comment of 1942" which ap- 
pears after Section 1 (A.C.A. § 20-64- 
201). The Conference also amended Sub- 
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paragraph (2)(b) of Section 5 (A.C.A. § 20- 
64-205(2)(b)) and Sub-paragraph (5) of 
Section 5 (A.C.A. § 20-64-205(5)). The 
reasons for these amendments appear in 
the "Comment of 1942," which appears 
after Section 5 (A.C.A. § 20-64-205). The 
Conference also amended Section 8 
(A.C.A. § 20-64-208) of the Act, the rea- 
sons therefor being set forth in the "Com- 
ment of 1942" which appears after Section 
8 (A.C.A. § 20-64-208). 

The Conference also amended Sub- 
paragraph (5) of Section 9 (A.C.A. § 20- 
64-209(5)) of the Act as originally drafted 



by adding at the end of the first sentence 
of Sub-paragraph (5) of Section 9 the lan- 
guage "and the proportion of resin con- 
tained in or producible from the plant 
Cannabis Sativa L." The reason for this 
amendment was to make Sub-paragraph 
(5) of Section 9 (A.C.A. § 20-64-209(5)) 
conform to Sub-paragraph (14) of Section 
1*. 



* The Arkansas version of this uniform act 
is different after the 1987 amendment by 
the Arkansas General Assembly. 



1942 Commissioners' Comments to § 1 (A.C.A. § 20-64-201)* 



When the Uniform Law was being 
drafted by the Conference of Commission- 
ers on Uniform State Laws, certain op- 
tional provisions were inserted as foot- 
notes to the regular text for consideration 
in the event the State Legislature wished 
to extend the plan of narcotic drug control 
to cannabis. Thus the first of these op- 
tional provisions represented a definition 
of cannabis as the dried flowering or fruit- 
ing tops of the pistillate (female) plant, 
Cannabis Sativa L., etc. At that time it 
was assumed that the dangerous drug 
principle of the plant was limited to the 
flowering tops of the female plant. Subse- 
quently, however, it has been definitely 
established that this dangerous drug prin- 
ciple is contained also in the leaves or 
foliage of both the female and male plants 
of cannabis. Consequently when the Fed- 
eral Marihuana Tax Act of 1937 was en- 
acted, there was contained in Section 1(b) 



[26 U.S.C.A. § 3238, now § 4761] an all- 
inclusive definition of marihuana (canna- 
bis) which in effect exempts from the 
operation of the law only the matured 
stalks of the plant, the devitalized seed 
and seed products. It is obvious that in 
order to be effective as a drug control 
measure, the Uniform State Narcotic Law 
should be made to apply to all the poten- 
tially dangerous parts of the cannabis 
plant, and to accomplish this purpose, the 
revised definition of cannabis, in confor- 
mity with the definition in the Federal 
Law, [26 U.S.C.A. § 3238, not § 4761] has 
been prepared and has been inserted in 
the text. 



*The definition of "cannabis" was omitted 
from the 1987 amendment of § 20-64-201 
by the Arkansas General Assembly. 



1952 Commissioners' Comments to § 1 (A.C.A. § 20-64-201) 



This suggested revision of Section 
1(14)* of the Uniform Narcotic Drug Act 
would add to the definition of "narcotic 
drugs" covered by the act, any drugs to 
which the Federal laws on the subject now 
apply, and any drug which may be found 
by the State Commissioner of Health or 
other competent state officer to have an 
addiction-forming or addiction-sustaining 
liability. 

This amendment has been proposed by 
the Bureau of Narcotics of the U.S. Trea- 
sury Department as a result of the discov- 
ery and development in recent years of 
various synthetically produced drugs 



which create or sustain drug addiction. 
The Narcotics Bureau recommends enact- 
ment of this amendment by the several 
states in order that the provisions of their 
narcotic drug laws may cover the same 
drugs covered by Federal laws and also to 
provide a means by which additional syn- 
thetics may be added from time to time as 
their discovery and development may 
make necessary. 

No states have enacted legislation ex- 
actly similar to this proposed amendment. 
However, the following twenty-five states 
and one territory have adopted amend- 
ments to their narcotic drug laws which 
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apply to one or more of the synthetics, 
indicating the growing awareness of the 
need for covering synthetic drugs which 
have been or in the future may be released 
commercially: Alabama, California, Colo- 
rado, Connecticut, Florida, Georgia, Illi- 
nois, Iowa, Kentucky, Louisiana, Michi- 
gan, Minnesota, Mississippi, Missouri, 
Nebraska, New Jersey, New York, North 



Dakota, Oregon, Pennsylvania, South 
Carolina, South Dakota, Vermont, Vir- 
ginia, Wisconsin and the Territory of 

Alaska. 



*The Arkansas version is different from 
the Uniform Act. 



1958 Commissioners' Comments to § 1 (A.C.A. § 20-64-201) 



The first suggested revision of Section 
1(14)* of the Uniform Narcotic Drug Act, 
as amended, would add to the definition of 
"narcotic drugs" covered by the Act any 
drugs to which the Federal Laws on the 
subject now apply or to which such Fed- 
eral Laws might prove applicable at the 
time of the occurrence of any event to 
which this statute may be applied. In 
other words, such an amendment would 
apply to the laws of the United States 
presently in force and effect or such laws 
as the same are or may hereafter be 
modified or changed. 

The second [alternative] suggested revi- 
sion of Section 1(14)* is made in order to 



avoid, if possible, constitutional questions 
in those states where the adoption of Fed- 
eral Laws and regulations to be imposed 
in the future would be regarded as an 
unconstitutional delegation of legislative 
authority. If the governmental agency in 
charge is authorized to keep the defini- 
tions of the law in harmony with Federal 
enactments concerning narcotics, presum- 
ably the constitutional difficulty will be 
eliminated. Cf. U.S. v. Howard, 77 S.Ct. 
303, 352 U.S. 212, 1 L.Ed.2d 261. 



*The Arkansas version is different from 
the Uniform Act. 



1942 Commissioners' Comments to § 5 (A.C.A. § 20-64-205) 



Under Subsection 2(b) of Section 5 
(A.C.A. § 20-64-205(2)(b) of the Uniform 
Narcotic Drug Act, as originally drafted, 
the master of a ship, or a person in charge 
of any aircraft (upon which no physician is 
employed) may obtain narcotics for actual 
medical needs of persons on board such 
ship or aircraft when not in port, upon a 
special order form provided by a commis- 
sioned medical officer or acting assistant 
surgeon of the United States Public 
Health Service. The master of the ship or 
person in charge of aircraft cannot so 
obtain narcotics when a physician is em- 
ployed upon the ship or aircraft. The phy- 
sician can only obtain narcotics for use on 
board ship or aircraft in an irregular man- 
ner; that is, pursuant to an official order 
form issued by the collector of internal 
revenue under which the narcotics can be 
delivered only to the registered address 



indicated thereon, which may be a consid- 
erable distance from the port. The pro- 
posed amendment authorizes the sale of 
drugs by a manufacturer or wholesaler to 
a physician or retired commissioned med- 
ical officer of the United States Army, 
Navy or Public Health Service employed 
upon such ship or aircraft in pursuance of 
a special order form which had been pro- 
cured from a commissioned medical officer 
or acting assistant surgeon of the United 
States Public Health Service. 

The proposed amendment of Subpara- 
graph 5 of Section 5 (A.C.A. § 20-64- 
205(5)) of the Uniform Narcotic Drug Act 
authorizes the administering or dispens- 
, ing of the narcotics obtained in pursuance 
of the special order form approved by the 
commissioned medical officer or acting as- 
sistant surgeon of the Public Health Ser- 
vice only on board the vessel or aircraft. 
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1942 Commissioners' Comments to § 8 (A.C A. § 20-64-208) 



Section 8 (A.C.A. § 20-64-208) of the 
Uniform Narcotic Drug Act in its original 
form exempts from the general require- 
ments of that law preparations which con- 
tain certain small proportions of narcot- 
ics, putting all other preparations in the 
prescription class. This provision may 
now be deemed too liberal in view of 
existing world conditions. Every effort 
should be made to conserve the quantity 
of narcotics on hand for legitimate medi- 
cal purposes. Persons addicted to the use 
of narcotics who do not have a medical 
need therefor had had increasing diffi- 
culty in obtaining a supply of narcotics 
from illicit sources. As a result they have 
turned to druggists and are obtaining 
their narcotic dosage through the pur- 
chase of narcotic preparations condition- 
ally exempted from the operation of the 
Uniform Act by Section 8 (A.C.A. § 20-64- 
208) thereof. There has been a large in- 
crease in the number of cases reported 
against druggists for violation of the Fed- 
eral narcotic law. The majority of these 
cases indicate that the druggists were 
selling preparations conditionally ex- 
empted from the provisions of the law to 
persons who do not have a medical need 
for the same. Many of the reports indicate 
that the druggists were wilfully violating 
the law for monetary gain only, as evi- 



denced in part by the large volume sold, 
while in other cases the violation could be 
considered as resulting from negligence 
rather than wilfulness. For example, 
many addicts are obtaining large quanti- 
ties of paregoric by going from one phar- 
macy to another and not entering one 
apothecary the second time until they 
have covered all pharmacies at which the 
preparation is obtainable. In this manner 
their names do not appear so often on the 
records of any one pharmacy. They often 
obtain paregoric on more than one occa- 
sion on the same date from the same 
pharmacy, usually, however, from differ- 
ent employees thereof, sometimes by the 
use of the same name, but more often by 
giving fictitious names. 

The proposed revision should have the 
effect of conserving the supply of opium 
derivatives on hand as well as drastically 
reducing the possibility of sale of the nar- 
cotic-containing preparations for abusive 
use. It will be noted that the revision still 
permits the sale, without written pre- 
scription, of preparations containing not 
more than one grain of codeine to the 
ounce as this classification includes many 
commonly-used cough preparations con- 
cerning which there has been no evidence 
of abusive use. 



1952 Commissioners' Comments to § 8 (A.C.A. § 20-64-208) 



The Uniform Narcotic Drug Act was 
amended by the National Conference of 
Commissioners on Uniform State Laws in 
1942 in such a manner as to restrict the 
sale of narcotic drugs, without prescrip- 
tion, to preparations containing not more 
than one grain of codeine to the ounce 
(Section 8) (A.C.A. § 20-64-208) since this 
classification includes many commonly- 
used cough preparations concerning 
which there had been no evidence of abu- 
sive use. Thus the dispensation of the 
more dangerous drugs such as opium, 
morphine, and heroin and sales of prepa- 
rations such as paregoric were made sub- 
ject to sale by prescription. 

The Federal Bureau of Narcotics recom- 
mends that dihydrocodeinone, a compara- 
tively new codeine derivative found useful 
in the treatment of cough, be added to the 



exempt classification but only to the ex- 
tent of 1/6-grain of dihydrocodeinone to 
the ounce because this drug is about six 
times as potent as codeine and, reputedly, 
more dangerous than codeine with refer- 
ence to addiction liability. 

No states have adopted the proposed 
amendment in its entirety. However, 
eleven states — Colorado, Iowa, Ken- 
tucky, Louisiana, Minnesota, Montana, 
North Dakota, Oregon, South Dakota, 
Vermont, Wisconsin — and Alaska have 
acted to limit the exemption to prepara- 
tions containing not more than one grain 
of codeine to the ounce; and five states — 
Arkansas, Maryland, Nebraska, Rhode Is- 
land, and Tennessee — while not enacting 
the amendment have deferred to the prin- 
ciple by restricting the exempt classifica- 
tion in other ways. 
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1958 Commissioners' Comments to § 8 (A.C.A. § 20-64-208) 

The above amendment is suggested to culty which may arise as to changing 
circumvent insofar as possible any dim"- exemptions from time to time. 

1942 Commissioners' Comments to § 9 (A.C.A. § 20-64-209) 

The Conference amended paragraph (5) said paragraph conform to paragraph (14) 
(A.C.A. § 20-64-209(5)) by adding to the of section 1*. 
second sentence therein "and the propor- 
tion of resin contained in or producible 

from the plant Cannabis Sativa L." The *The Arkansas version is different from 

reason for this amendment was to make the Uniform Act. 

Commissioners' Note to § 11 (A.C.A. § 20-64-211) 

It is recommended by the committee search, seizure, and forfeiture, of narcotic 
that each state provide its own method of drugs. 



TITLE 21 
PUBLIC OFFICERS AND EMPLOYEES 

UNIFORM FACSIMILE SIGNATURES OF 

PUBLIC OFFICIALS ACT 

(§ 21-10-101 ET SEQ.) 

Prefatory Note 

The National Conference of Commis- that the act should be broadened in its 

sioners on Uniform State Laws was re- scope to include not only the issuance of 

quested some years ago through the Coun- securities, such as bonds, by the states, 

cil of State Governments to draft a permitting the use of facsimile signatures, 

uniform act permitting the use of facsim- but should also be broadened to cover 

ile signatures by fiscal officers of the checks, drafts, and warrants issued by the 

states on particularly large bond issues, states, as well as by all of the political 

At the present time, in most states, all subdivisions of the states, counties, school 

bonds issued by states must be signed by, districts, cities, etc.; hence the present 

as a rule, the State Treasurer. This re- draft of the act is all inclusive and, if 

quires hours of time to sign each and adopted, would permit the use of facsimile 

every bond that will ultimately be sold by signatures by the various disbursing and 

the underwriters. fiscal officers of the governmental units 

The Investment Bankers Association and agencie s involved. It would be a tre- 

likewise has urged the passage of acts in mendous time sav er in the operation of 

various states permitting the use of fac- these various state offices The act makes 

simile signatures by imprint, engraving or it ft fel to Qr improperl use ^ 

y ^ m M mechamc f al f me ^ ns • facsimile signature or facility for making 

When this act came into the Conference, r • -i • ± 

., , , .j ,. r ,. ' a facsimile signature, 

it was determined, as a matter of policy, ° 

Comment to Section 1(a) (A.CA § 21-10-101(a))* 

The term "public bodies" in the brack- 

eted portion of Section 1(a) is to permit *That language is not included in the 
any state that would have any body poli- Arkansas Code, 
tic, public or quasi public corporation to 
insert the appropriate language in the 
definition to cover its particular situa- 
tion.* 

Comment to Section 1(c) (A.CA § 21-10-101(c)) 

Refer to comment under subparagraph 
(a) above. 

Comment to Section 4 (A.C.A. § 21-10-104)* 

The penalty provisions have been left 

blank to be determined by each state in *The Arkansas General Assembly has re- 
accordance with its penal policy. pealed this section. 
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TITLE 23 
PUBLIC UTILITIES AND REGULATED INDUSTRIES 

UNIFORM INSURERS LIQUIDATION ACT 

(§ 23-68-101 ET SEQ.) 



Prefatory Note 



Depression conditions have resulted in 
recent years in the forced liquidation or 
reorganization of many insurance compa- 
nies. These proceedings have brought to 
light certain problems peculiar to the liq- 
uidation of businesses having assets and 
liabilities distributed in two or more 
states. Insurance company assets take the 
form, for the most part, of special deposits 
required by state law, balances in the 
hands of insurance agents, policy premi- 
ums due but unpaid, and investments of 
reserve funds. The greater number of 
these assets naturally have their situs in 
the state of domicile of the company, but a 
substantial portion is normally scattered 
over the entire territory within which the 
company carries on its business. This is 
necessarily true of the special deposits 
required by the laws of non-domiciliary 
states and the balances in the hands of 
non-resident agents. On the other side of 
the balance sheet the liabilities of insur- 
ance companies, consisting primarily of 
policy obligations, are also distributed 
over the several states in which the com- 
panies do business. This wide distribution 
of assets and liabilities creates a formida- 
ble array of problems when liquidation, 
rehabilitation or reorganization proceed- 
ings become necessary for an insurer 
which has drifted into financial difficul- 
ties. The equitable and expeditious solu- 
tion of these problems is rendered the 
more difficult by wide differences in the 
provisions of the statutes of the several 
states regarding such matters as special 
deposits, preferred claims, securities, set- 
off, and the administrative and judicial 
procedures to be followed. If statutory 
means can be provided which will facili- 
tate delinquency proceedings by eradicat- 
ing these difficulties they will be of great 
service. 



Specific features of insurer delinquency 
proceedings causing the greatest embar- 
rassment are the following: 

1. In some states the statutes provide 
that the Insurance Commissioner shall 
serve as receiver; in others, the courts 
appoint receivers as their discretion dic- 
tates. In the latter states experience has 
shown that efficient administration is less 
likely to ensue. 

2. Very frequently the domiciliary re- 
ceivers, whether or not deemed statutory 
successors to the defunct companies, have 
but little authority in non-domiciliary 
states, and in some states they receive no 
recognition whatsoever. As a consequence, 
company assets located outside the home 
states are likely to be dissipated, and, 
unless ancillary proceedings are started, 
debtors living in such states are all too 
frequently able to avoid meeting their just 
obligations. 

3. There is much confusion in the law 
concerning the title and right to posses- 
sion of the property of a defunct non- 
resident insurance company. In some 
states the title and the right to possession 
are recognized as reposing in the domicil- 
iary receiver; in others, they are in the 
ancillary receiver. The absence of clear 
definition of the law as to these matters 
hampers effective administration. 

4. Serious inconvenience in making 
proof of claims is experienced by creditors 
who are so unfortunate as to live outside 
the state of the defunct insurer's domicile. 
It frequently happens that ancillary re- 
ceivership proceedings are not com- 
menced, or, if commenced, the property in 
the hands of the ancillary receiver is in- 
sufficient to meet the obligations of local 
creditors. As a consequence, such credi- 
tors are forced to bear the expense, annoy- 
ance, and hardship of proceeding in the 
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courts of the domicile of the insurance 
company to prove their claims. Statutory 
provisions which would make possible the 
proof of claims in the states of creditors' 
residence would be a great boon. 

5. Another difficulty arises from the di- 
versity of state laws concerning prefer- 
ences, such as wage claims, compensation 
claims, tax claims and the like. Adminis- 
tration would be simplified and greater 
equity would be obtained if the laws of a 
single state, preferably the state of domi- 
cile of the insurance company, were made 
to govern all such preferences. 

6. Finally, inequity often results from 
the fact that creditors in nondomiciliary 
states may, if they are sufficiently well 
informed and diligent, obtain preferences 
for themselves by commencing attach- 
ment or similar proceedings against such 
property as may be found in their respec- 
tive states. Such proceedings can easily be 
commenced by properly informed credi- 
tors before ancillary proceedings are 



started, and as a result other less well- 
informed creditors suffer accordingly. 
There is no just reason for permitting 
such preferences to prevail. 

All of the foregoing difficulties may be 
easily eliminated if the several states will 
adopt a properly formulated uniform act 
containing appropriate reciprocal provi- 
sions. The Uniform Insurers Liquidation 
Act is designed to accomplish this end. 
The Act has been prepared by the Na- 
tional Conference of Commissioners on 
Uniform State Laws after collaboration 
with the Insurance Law Section of the 
American Bar Association, the National 
Association of Insurance Commissioners, 
the Insurance Departments of several of 
the states and other qualified authorities. 
It is believed that a general adoption of 
the Act will greatly facilitate proceedings 
commenced for the liquidation, rehabilita- 
tion or reorganization of insurance compa- 
nies and will promote the equitable distri- 
bution of the assets of defunct insurers. 



TITLE 25 
STATE GOVERNMENT 



UNIFORM LAW COMMISSIONERS' REVISED 

MODEL STATE ADMINISTRATIVE 

PROCEDURE ACT 

(§ 25-15-201 ET SEQ.) 



AC.R.C. Notes. The Arkansas version 
of this act does not follow the same section 
order as the uniform law. The comments 



set out below follow the section order of 
the uniform law and, consequently, do not 
appear in A.C A. order. 



Prefatory Note 



Administrative agencies have, during 
the last four decades, become an essential 
and accepted part of state governmental 
organization, and the procedures by which 
such agencies adopt their rules and reach 
their decisions have attained paramount 
importance. Due very largely to the influ- 
ence of the American Bar Association, the 
National Conference of Commissioners on 



Uniform State Laws and the state bar 
associations, substantial progress has 
been made in the direction of statutory 
codification of the procedures of state ad- 
ministrative agencies. Assurance has 
thereby been given of reasonable unifor- 
mity of practice and fair procedural meth- 
ods for the benefit of all persons affected 
by state administrative action. 



Preparation of the Model State Administrative Procedure Act 



A brief resume of the steps taken in the 
development of the Model State Adminis- 
trative Procedure Act will reveal the care- 
ful attention it has received throughout 
the years. The act had its origin in the 
Section of Judicial Administration of the 
American Bar Association. In 1937, that 
Section created a Committee on Adminis- 
trative Agencies and Tribunals. In 1938, 
at the American Bar Association meeting, 
the Committee presented a comprehen- 
sive report on the subject of Judicial Re- 
view of State Administrative Action in 
State Courts. The report was a scholarly 
and comprehensive document and drew 
much favorable comment. Again, in 1939, 
at the winter Section meeting, the same 
Committee reported — this time setting 
forth a draft of a proposed act dealing with 
certain major phases of state administra- 
tive procedure. The act was prepared to 
serve as a model for state legislation on 
the subject. 

In accordance with established practice, 
this draft act was referred by the Section 
to the National Conference of Commis- 
sioners on Uniform State Laws, and at the 



1939 meeting of the Conference after dis- 
cussion of a measure, a Conference Com- 
mittee was appointed for the purpose of 
further study and development of the 
measure. 

During the year 1939-1940, the Confer- 
ence Committee met with the Committee 
of the Section on Judicial Administration, 
and numerous changes in the original 
draft were mutually agreed upon. A re- 
vised draft was presented at the 1940 
session of the National Conference, and 
after careful revision it was adopted and 
forwarded to the House of Delegates of the 
American Bar Association for approval. 
However, in January of 1941, before ac- 
tion was taken by the House of Delegates 
the United States Attorney General's 
Committee on Administrative Procedure 
filed its notable final report on the subject 
of federal administrative law, setting forth 
majority and minority drafts of bills for 
the regulation of federal administrative 
procedure. Thereafter, the Executive 
Committee of the National Conference de- 
cided that, in view of the Attorney Gener- 
al's Committee Report, it would be advis- 
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able to give still further consideration to 
the Conference measure, and accordingly 
it was recalled from the House of Dele- 
gates and recommitted to the Conference 
Committee. 

Then in March of 1942, the so-called 
"Benjamin Report" was submitted to the 
Governor of New York. This report, enti- 
tled "Administrative Adjudication in the 
State of New York," was prepared by Rob- 
ert M. Benjamin of the New York Bar as 
Commissioner appointed under Section 8 
of the Executive Law of New York, for the 
purpose of studying the exercise of quasi- 
judicial functions of boards, commissions, 
and departments within the state. The 
report is a thorough critique of state ad- 
ministrative practice in New York and is 
at the same time a most valuable contri- 
bution to the general subject of state ad- 
ministrative procedure. The value of the 
report is by no means limited to New York 
State. It does for state administrative law 
and procedure what the Attorney Gener- 
al's Committee Report did for federal pro- 
cedure. 

With the advantage afforded by these 
two reports, a completely revised and 
much improved draft of the Model State 
Administrative Procedure Act was pre- 
pared and submitted for consideration at 
the 1942 session of the National Confer- 
ence. There the act was re-examined once 
more and was again recommitted for final 
study. During the succeeding year the act 
was specially printed and widely submit- 
ted to members of state administrative 
commissions and also to bar associations, 
and other interested persons and groups 
in every state of the Union. Hundreds of 
helpful suggestions were received and 
acted upon. The then current draft of the 
measure was enacted almost verbatim by 
the state legislature of Wisconsin, where 
it received careful attention and much 
favorable comment. Again, at the 1943 
session the process of careful Conference 
examination was repeated and the mea- 
sure was set up for final action at the next ' 
session of the Conference. 

In the meantime, there was additional 
activity in the federal field. The Special 
Committee on Administrative Law of the 
American Bar Association had prepared a 
draft of a proposed federal administrative 
procedure statute, paralleling in general 
nature the minority report of the Attorney 
General's Committee. This federal pro- 



posal finally was presented to and re- 
ceived the approval of the House of Dele- 
gates of the American Bar Association at 
its meeting held in March of 1944, and it 
was introduced into Congress, sponsored 
by the Association. This measure, after 
being thoroughly studied by the Judiciary 
Committees of Congress and revised in 
many particulars, was finally adopted on 
June 11, 1946. It is known as the Federal 
Administrative Procedure Act. 

Finally, the Model State Administrative 
Procedure Act, after being held in abey- 
ance pending Congressional action on the 
federal measure, was approved by the 
National Conference of Commissioners at 
its October, 1946 annual meeting. For the 
last fifteen years it has been available as 
an aid to states' considering such legisla- 
tion. 

During the intervening years since the 
adoption of the original Model Act, further 
considered study has been given the sub- 
ject of administrative procedure at both 
federal and state levels. 

On April 29, 1953, the President of the 
United States, at the instance of the Chief 
Justice of the Supreme Court in his capac- 
ity as chairman of the Judicial Confer- 
ence, called a conference concerning un- 
necessary delays, expense and volume of 
records in adjudication and rule-making 
proceedings in the federal agencies. Some 
56 agencies were represented in this Con- 
ference. Also present were members of the 
Federal Judiciary, Federal trial examin- 
ers and members of the bar. The Confer- 
ence formulated its recommendations and 
reported to the President in March, 1955. 

Also on July 10, 1953, Congress, by 
Public Law 108, established the Commis- 
sion on Organization of the Executive 
Branch of the Government, known as the 
"Second Hoover Commission." One of the 
Task Forces of this Commission was the 
Task Force on Legal Services and Proce- 
dure. It consisted of 14 members under 
the Chairmanship of James M. Douglas, 
former Chief Justice of the Supreme Court 
of Missouri. This Task Force undertook a 
major study of the procedures of federal 
administrative agencies. Its report in- 
cluded some 74 recommendations, to- 
gether with proposed legislation for com- 
plete recodification of federal legal 
services and procedures. This report was 
submitted to Congress with the Hoover 
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Commission Report dated March 28, 
1955. 

Subsequently, in May of 1955, the 
Board of Governors of the American Bar 
Association established a Special Commit- 
tee on Legal Services and Procedure, un- 
der the chairmanship of Ashley Sellers, 
Esq., a member of the Washington, D.C. 
Bar. This Committee, in cooperation with 
the Section on Administrative Law of the 
American Bar Association, undertook a 
thorough re-examination of the Federal 
Administrative Procedure Act in the light 
of the recommendations of the Hoover 
Commission Task Force. As a result, a 
new "Code of Federal Administrative Pro- 
cedure" has been prepared and introduced 
into Congress. It was known as S-1070 of 
the 86th Congress. Many of the changes 
herein recommended in the revision of the 
Model State Administrative Procedure Act 
herewith presented are derived from 
S-1070. 

At the same time, all through the years, 
there has been a substantial amount of 
activity at the state level. In recent years 
in the following states statutes have been 
enacted based in whole or in part on the 
Model State Administrative Procedure 
Act: 

(1) North Dakota — Uniform Prac- 
tice Act. Adopted in 1941, this act was 
the first of the general remedial acts. It 
specified basic procedures, both for rule- 
making and for adjudication. See North 
Dakota Laws, 1941, ch. 240; Rev. Code 
1943, §§ 28-3201 to 28-3222. See also 
Hoyt, "North Dakota Leads in Adminis- 
trative Law Field," 25 J. Am. Jud. Soc. 
114 (1941). 

(2) Wisconsin — Uniform Adminis- 
trative Procedure Act. Adopted in 1943, 
this act, as has been stated, was mod- 
eled closely on the tentative draft of the 
Model Act being prepared by the Na- 
tional Conference of Commissioners on 
Uniform State Laws. In the Wisconsin 
legislature it was acclaimed as an im- 
portant and significant procedural re- 
form. See Wisconsin Laws of 1943, ch. 
375. For a careful discussion of the 
measure, see Hoyt, "Wisconsin's Admin- 
istrative Procedure Act," Wis. L. Rev. 
(1944), pp. 214-239. 

(3) North Carolina — Revocation of 
License Act. Adopted in 1939, and ex- 
tensively amended in 1953, this act pro- 
hibits the cancellation of certain speci- 



fied types of licenses without prior 
notice and hearing, and provides for 
appeal from cancellation orders to the 
superior courts. See North Carolina 
General Statutes, §§ 150-1 to 150-34. 

(4) Ohio — Uniform Administrative 
Procedure Act. Also adopted in 1943 on 
recommendation of a special adminis- 
trative law commission created by the 
preceding legislature. The act pre- 
scribes procedure for licensing agencies 
— licensing being broadly defined to 
include all orders determining "the 
rights, duties, privileges, benefits, or 
legal relationships of a specified person 
or persons." See Ohio General Code 
(1943), §§ 154-161 to 154-173. For a 
description of the work of the Ohio Ad- 
ministrative Commission that drafted 
the bill, see 15 Ohio State Bar Associa- 
tion Reports 581 (1943). 

(5) Virginia — Administrative 
Agency Act. This act, adopted in 1944, 
contains a general and comprehensive 
treatment of the entire administrative 
process. See ch. 160, Acts of 1944, as 
amended by ch. 234, Acts of 1946. 

(6) California — Administrative Pro- 
cedure Act, Gov. Code, Title 2, Div. 3, 
Part 1, chaps. 4 and 5, effective Septem- 
ber 9, 1953. Previously, three separate 
acts relating to the principal aspects of 
procedure and review had been adopted 
in 1945, the result of two years of care- 
ful and thorough study by the Califor- 
nia Judicial Council. The Council took 
advantage of previous studies and leg- 
islation, with the result that the provi- 
sions are exceedingly well-considered 
and effectively drafted. See the Admin- 
istrative Procedure Act, Stats. 1945, ch. 
867; Government Code, Titl. 2, Div. 3, 
Pt. 1. The Division of Administrative 
Procedure Act, Stats. 1945, ch. 869; 
Business and Professions Code, Sees. 
110.5, 110.6; and the Judicial Review 
Procedure Act, Stats. 1945, ch. 868; 
Code Civil Procedure, § 1094.5. 

(7) Illinois — Administrative Review 
Act. This act was adopted in 1945 and is 
limited to provisions concerning judicial 
review of administrative action. See 
Laws of Illinois (1945), p. 1144. 

(8) Pennsylvania — Administrative 
Agency Law. This act, adopted in 1945 
and amended in 1951, is a comprehen- 
sive act, including provisions for filing 
and publication of administrative rules 
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as well as provisions concerning adjudi- 
cation procedure and judicial review. 
See 71 Purdon Penn. Stat. Sec. 1710.1. 

(9) Missouri — Administrative Pro- 
cedure and Review Act. In 1945, Mis- 
souri enacted a comprehensive act, fol- 
lowing the adoption of constitutional 
amendments designed to place suitable 
curbs and limits on administrative dis- 
cretion. An interesting and highly infor- 
mative account of the Missouri experi- 
ence, by Richard D. Shewmaker of the 
St. Louis Bar, is printed with the provi- 
sions of the statute, 37 Vernon's Anno- 
tated Missouri Statutes, ch. 536, p. 145. 

(10) Indiana — Administrative Adju- 
dication Act. Indiana (which had previ- 
ously adopted certain provisions appli- 
cable to administrative rulemaking) in 
1947 enacted provisions regulating ad- 
judicatory procedures of the agencies, 
and providing for judicial review. Burns 
Indiana Statutes, ch. 30, Sec. 63.3001. 

(11) Michigan — Administrative Pro- 
cedure Act. Michigan in 1952 adopted a 



statute which follows closely the provi- 
sions of the Model State Act and im- 
poses considerably more rigorous provi- 
sions as to the publication of 
administrative rules. Mich. Stat. Ann. 
§§ 3.560 (21.1-21.10). 

(12) Massachusetts — Fair Adminis- 
trative Procedure Act. An excellently 
drafted, comprehensive and far-reach- 
ing statute was adopted by Massachu- 
setts in 1954. Mass. Acts, 1954, ch. 681. 
All of the foregoing activities have re- 
sulted in a very substantial maturing of 
ideas with respect to administrative pro- 
cedures which must be fair to the parties 
and at the same time effective from the 
standpoint of government. This ripening 
of thought has induced the National Con- 
ference of Commissioners on Uniform 
State Laws to undertake a revision of the 
1946 edition of its Model Act. In 1958, a 
special committee was appointed for the 
purpose. The present revision is the result 
of committee studies and Conference ac- 
tion. 



Content of the Model State Administrative Procedure Act 



A brief explanation of the content of the 
Model Act and the principles involved in it 
will be helpful. The act deals primarily 
with major principles, not with minor 
matters of detail. Every student of admin- 
istrative law recognizes that many of the 
procedural details involved in administra- 
tive action must necessarily vary more or 
less from state to state and even from 
agency to agency within the same state. 
Each state and each agency must work 
out these details for itself according to the 
necessities of the situation. However, 
there are certain basic principles of com- 
mon sense, justice, and fairness that can 
and should prevail universally. The pro- 
posed act incorporates these principles, 
with only enough elaboration of detail to 
support the essential major features. 

The major principles embraced in the 
Act as adopted by the Conference are: 

(1) Requirement that each agency 
shall adopt essential procedural rules, 
and, except in emergencies, that all 
rule-making, both procedural and sub- 
stantive, shall be accompanied by notice 
to interested persons, and opportunity 
to submit views or information; 

(2) Assurance of proper publicity for 
all administrative rules; 



(3) Provision for advance determina- 
tion of the validity of administrative 
rules, and for "declaratory rulings," af- 
fording advance determination of the 
applicability of administrative rules to 
particular cases; 

(4) Assurance of fundamental fair- 
ness in administrative adjudicative 
hearings, particularly in regard to such 
matters as notice, rules of evidence, the 
taking of official notice, the exclusion of 
factual material not properly presented 
and made a part of the record, and 
proper separation of functions; 

(5) Assurance of personal familiarity 
with the evidence on the part of the 
responsible deciding officers and agency 
heads in quasi-judicial cases; 

(6) Provision for proper proceedings 
for and scope of judicial review of ad- 
ministrative orders, thus assuring cor- 
rection of administrative errors. 
There is no good reason why these gen- 
eral principles should not govern through- 
out the entire administrative structure. 
They are not details, they are essential 
safeguards of fairness in the administra- 
tive process. Yet too many state statutes 
are altogether deficient in regard to them. 
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Recent years have, however, been bring- 
ing forth in many quarters profound ap- 
prehension over the undisciplined growth 
of administrative powers, and this is the 
reason why the Congress and several 
state legislatures have been sufficiently 
concerned to take affirmative action. 

The Model State Administrative Proce- 
dure Act is offered by the National Con- 
ference of Commissioners in the hope that 



it will serve a good purpose in states that 
may be considering the adoption of such 
legislation or the revision of acts already 
on the statute books. The Model Act will, 
of course, require careful adjustment to 
the special statutory conditions peculiar 
to the state under consideration but the 
general principles set forth are of univer- 
sal applicability and the suggested lan- 
guage will also be found helpful. 



Comment to Section 1(1) (A.C.A. § 25-15-202(1)) 



The several sections of the Revised 
Model Act are annotated with appropriate 
comments and also by setting forth the 
corresponding or related provisions of the 
Federal Administrative Procedure Act, 
thus affording opportunity for comparison 
with the measure designed to cover the 
much larger and more complex federal 
agencies. 

The following are the provisions of the 
Federal Administrative Procedure Act cor- 
responding to Section 1(1) (A.C.A. § 25- 
15-202(1)) of the Revised Model Act: 

"Sec. 2(a) Agency. — 'Agency' means 
each authority (whether or not within or 
subject to review by another agency) of the 
Government of the United States other 
than Congress, the courts, or the govern- 
ments of the possessions, Territories, or 
the District of Columbia. Nothing in this 
Act shall be construed to repeal delega- 
tions of authority as provided by law. 
Except as to the requirements of section 3, 
there shall be excluded from the operation 
of this Act (1) agencies composed of repre- 
sentatives of organizations of the parties 
to the disputes determined by them, (2) 
courts-martial and military commissions, 



(3) military or naval authority exercised 
in the field in time of war or in occupied 
territory, or (4) functions which by law 
expire on the termination of present hos- 
tilities, within any fixed period thereafter, 
or before July 1, 1947, and the functions 
conferred by the following statutes: Selec- 
tive Training and Service Act of 1940; 
Contract Settlement Act of 1944; Surplus 
Property Act of 1944.) 

It will be noted that the term "agency" 
in the Model Act is made all inclusive. It is 
desirable that it be so, although it is not 
always possible to get it through the leg- 
islature in that form. In Michigan, for 
example, the Workmen's Compensation 
Commission, the Employment Security 
Commission, the Department of Revenue, 
and the Security Commission have been 
expressly excluded from the term "agen- 
cy." 

It may also be desirable, at least in 
certain states, to add some of the city or 
county agencies. Where they have sub- 
stantial powers over persons and property 
it is proper to expect them to be governed 
by the same procedural standards as 
those prescribed for statewide agencies. 



Comment to Section 1(2)* 



The correspondent section of the Fed- 
eral Administrative Procedure Act reads 
as follows: 

"Sec. 2(d) Order and Adjudication. — 
'Order' means the whole or any part of the 
final disposition (whether affirmative, 
negative, injunctive, or declaratory in 
form) of any agency in any matter other 
than rule making but including licensing. 
'Adjudication' means agency process for 
the formulation of an order." 

The term "contested case" is used in the 
Model Act, instead of the word "adjudica- 



tion" as found in the Federal Act, to avoid 
the possible confusion in terminology that 
might result from the fact that 
ratemaking under the Federal Act is clas- 
sified as "rule making" with special proce- 
dures applicable to it, whereas under the 
Model Act it is desired to apply the con- 
tested case procedures to ratemaking. 

"Price fixing" is bracketed for two rea- 
sons, first, certain states do not have price 
fixing laws and hence will not wish to 
include the reference, and, second, some 
states that have price fixing on their stat- 
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ute books may prefer to utilize less formal 
procedures than those set up for contested 
cases under the Model Act. 



*The Arkansas version is different from 
the Model Act. 



Comment to Section 1(7) (A.C.A. § 25-15-202(4)) 



The corresponding section of the Fed- 
eral Administrative Procedure Act reads 
as follows: 

"Sec. 2(c). Rule and Rule Making. — 
'Rule' means the whole or any part of an 
agency statement of general or particular 
applicability and future effect designed to 
implement, interpret, or prescribe law or 
policy or to describe the organization, pro- 
cedure, or practice requirements of any 
agency, and includes the approval or pre- 
scription for the future of rates, wages, 
corporate or financial structures or reor- 
ganizations thereof, prices, facilities, ap- 
pliances, services or allowances therefor 
or of valuations, costs, or accounting, or 



practices bearing upon any of the forego- 
ing. 'Rule making' means agency process 
for the formulation, amendment, or repeal 
of a rule." 

The phrase "or particular applicability" 
in the federal act is omitted from the 
Model Act, thus limiting its scope but 
clarifying its meaning. Attention should 
be called to the fact that rules, like statu- 
tory provisions, may be of "general appli- 
cability" even though they may be of im- 
mediate concern to only a single person or 
corporation, provided the form is general 
and others who may qualify in the future 
will fall within its provisions. 



Comment to Section 2 (A.CA § 25-15-203) 



This section goes far beyond the provi- 
sions of Section 2 of the original Model 
State Administrative Procedure Act. Pub- 
lic information is substantially increased 
in scope. Subsection (a)(1) (A.C.A. § 25- 
15-203(a)(l)) is made mandatory, whereas 
under the original act the obligation to 
promulgate descriptions of organization 
and the general course of operations was 
required only "so far as practicable." Also 
included are recommendations of the 
Hoover Commission Task Force to the 
effect that statements of policy and inter- 
pretive materials, as well as rules, orders, 
and opinions shall be made available for 
public inspection. Finally, the sanctions of 
Subsection (b) (A.CA. § 25-15-203(b)) are 
included for the first time. 

The corresponding provisions of the 
Federal Administrative Procedure Act are 
as follows: 

"Sec. 3. Except to the extent that there 
is involved (1) any function of the United 
States requiring secrecy in the public in- 
terest or (2) any matter relating solely to 
the internal management of an agency — 

"(a) Rules. — Every agency shall sepa- 
rately state and currently publish in the 
Federal Register (1) descriptions of its 
central and field organization including 
delegations by the agency of final author- 
ity and the established places at which, 



and methods whereby, the public may 
secure information or make submittals or 
requests; (2) statements of the general 
course and method by which its functions 
are channeled and determined, including 
the nature and requirements of all formal 
or informal procedures available as well 
as forms and instructions as to the scope 
and contents of all papers, reports, or 
examinations; and (3) substantive rules 
adopted as authorized by law and state- 
ments of general policy or interpretations 
formulated and adopted by the agency for 
the guidance of the public, but not rules 
addressed to and served upon named per- 
sons in accordance with law. No person 
shall in any manner be required to resort 
to organization or procedure not so pub- 
lished. 

"(b) Opinions and Orders. — Every 
agency shall publish or, in accordance 
with published rule, make available to 
public inspection all final opinions or or- 
ders in the adjudication of cases (except 
those required for good cause to be held 
confidential and not cited as precedents) 
and all rules. 

"(c) Public records. — Save as otherwise 
required by statute, matters of official 
record shall in accordance with published 
rule be made available to persons properly 
and directly concerned except information 
held confidential for good cause found." 
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Comment to Section 3 (A.C.A. § 25-15-204(a)-(c)) 



This section corresponds to, but is a 
substantial enlargement of the require- 
ments of Section 2(3) of the original Model 
State Administrative Procedure Act. It 
prescribes the specific method of giving 
advance notice of intended rule making. 
Also it insures, so far as feasible, that all 
interested persons will have an opportu- 
nity to present their views, and it adopts a 
Hoover Commission Task Force recom- 
mendation intended to give some degree 
of assurance that the agency will, in fact, 
consider the arguments advanced by the 
affected parties. Finally in subsection (c)* 
it includes a sanction of considerable 
force. 

The corresponding provisions of the 
Federal Administrative Procedure Act are 
as follows: 

"Sec. 4. Except to the extent that there 
is involved (1) any military, naval, or for- 
eign affairs function of the United States 
or (2) any matter relating to agency man- 
agement or personnel or to public prop- 
erty, loans, grants, benefits, or con- 
tracts — 

"(a) Notice. — General notice of pro- 
posed rule-making shall be published in 
the Federal Register (unless all persons 
subject thereto are named and either per- 
sonally served or otherwise have actual 
notice thereof in accordance with law) and 
shall include (1) a statement of the time, 
place, and nature of public rule-making 
proceedings; (2) reference to the authority 
under which the rule is proposed; and (3) 
either the terms or substance of the pro- 
posed rule or a description of the subjects 
and issues involved. Except where notice 
or hearing is required by statute, this 
subsection shall not apply to interpreta- 



tive rules, general statements of policy, 
rules of agency organization, procedure, 
or practice, or in any situation in which 
the agency for good cause finds (and incor- 
porates the finding and a brief statement 
of the reasons therefor in the rules issued) 
that notice and public procedure thereon 
are impracticable, unnecessary, or con- 
trary to the public interest. 

"(b) Procedures. — After notice required 
by this section, the agency shall afford 
interested persons an opportunity to par- 
ticipate in the rule-making through sub- 
mission of written data, views, or argu- 
ments with or without opportunity to 
present the same orally in any manner; 
and, after consideration of all relevant 
matter presented, the agency shall incor- 
porate in any rules adopted a concise 
general statement of their basis and pur- 
pose. Where rules are required by statute 
to be made on the record after opportunity 
for an agency hearing, the requirements 
of sections 7 and 8 shall apply in place of 
the provisions of this subsection." 

It should be noted that the Revised 
Model Act goes beyond the Federal Act by 
requiring notice prior to the promulgation 
of "interpretative rules, general state- 
ments of policy, [and] rules of agency or- 
ganization, procedure, or practice." This 
accords with the Hoover Commission Task 
Force recommendations and seems wholly 
desirable although it may involve a cer- 
tain amount of administrative inconve- 
nience in application in certain agencies. 



*The Arkansas version is substantially 
different from the Model Act. 



Comment to Section 4 (A.C.A. § 25-15-204(d)-(f)) 



This section differs from the corre- 
sponding section of the original Model 
State Administrative Procedure Act by 
making the rule effectual 20 days after 
filing instead of on the filing date. This is 
a more realistic arrangement. 

The corresponding provisions of the 
Federal Administrative Procedure Act 
read as follows: 

"Sec. 4(c). Effective Dates. — The re- 



quired publication or service of any sub- 
stantive rule (other than one granting or 
recognizing exemption or relieving restric- 
tion or interpretative rules and state- 
ments of policy) shall be made not less 
than thirty days prior to the effective date 
thereof except as otherwise provided by 
the agency upon good cause found and 
published with the rule." 
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Comment to Section 5 (A.C.A. § 25-15-205) 



Basic principles of fairness require that 
before individuals are required to comply 
with administrative rules, a reasonable 
attempt should be made to give notice and 
opportunity to become familiar with their 
contents. Sections 3 (A.C.A. § 25-15- 
204(a)-(c)) and 5 (A.C.A. § 25-15-205) 
should accomplish the desired result. Sim- 
ilar considerations gave rise to the Fed- 
eral Register Act adopted by Congress in 
1935. That act provides for the filing with 
and the serial publication of administra- 
tive rules by a division of the National 
Archives Establishment. Federal Register 



Act, 44 U.S.C.A., Sees. 302 and 303. Sec- 
tion 307 of that act provides that no rule 
shall be valid as against any person who 
has not had actual knowledge thereof un- 
til it has been filed and made available for 
public inspection. In view of the fact that 
the Federal Register Act already covers 
the subject of publication of Federal ad- 
ministrative rules, no provision corre- 
sponding to Section 5 (A.C.A. § 25-15- 
205) of the Model State Act is to be found 
in the Federal Administrative Procedure 
Act. 



Comment to Section 6* 



The original Model Act contained the 
substance of the first two sentences, but 
the third sentence has been added, in 
conformity with recommendations of the 
Hoover Commission Task Force, to bring 
pressure to bear on the agency to induce 
action on petitions. 

The corresponding provision of the Fed- 
eral Administrative Procedure Act reads 
as follows: 



"Sec. 4(d) Petitions. — Every agency 
shall accord any interested person the 
right to petition for the issuance, amend- 
ment, or repeal of a rule." 



* Arkansas did not adopt Section 6 of the 
Model Act. 



Comment to Section 7 (A.C.A. § 25-15-207) 



It should be noted that in Section 3 
(A.C.A. § 25-15-204(a)-(c)) setting up the 
procedure for the adoption of rules, it is 
provided in subsection (c)* that failure to 
comply substantially with the prescribed 
procedures shall be ground for invalidat- 
ing the rule. However, actions on this 
ground must be brought within two years, 
whereas no such time limitation is in- 
cluded in Section 7 (A.C.A. § 25-15-207). 

Under the Federal Administrative Pro- 
cedure Act rule making is reviewable un- 
der the provisions of the section dealing 



with judicial review of administrative or- 
ders. Hence, there is no section in that act 
similar to Section 7 (A.C.A. § 25-15-207). 
The Uniform Declaratory Judgments 
Act does not reach invalid administrative 
rules and, therefore, there is no possibility 
of conflict with that act or with state acts 
conforming thereto. 



*The Arkansas version is different from 
the Model Act. 



Comment to Section 8 (A.C.A. § 25-15-206) 



The following is the corresponding pro- 
vision of the Federal Administrative Pro- 
cedure Act: 

"Sec. 5(d). Declaratory Orders. — The 
agency is authorized in its sound discre- 



tion, with like effect as in the case of other 
orders, to issue a declaratory order to 
terminate a controversy or remove uncer- 
tainty." 
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Comment to Section 9 (A.C.A. § 25-15-208) 



This section enlarges considerably upon 
the corresponding provisions of the origi- 
nal Model Act. The contents of the notice 
are spelled out in greater detail, as are the 
contents of the record. Of especial signifi- 
cance is the provision that includes in the 
record "all staff memoranda submitted to 
the hearing officer or members of the 
agency in connection with their consider- 
ation of the case." In some circumstances 
it may prove desirable to go even further 
and prescribe that such staff memoranda 
shall be submitted for the record in time 
to permit adverse parties to offer evidence 
in reply. This careful specification of the 
content of the record is in accordance with 
the recommendations of the Hoover Com- 
mission Task Force report. 

The corresponding provisions of the 
Federal Administrative Procedure Act 
are: 

"Sec. 4. In every case of adjudication 
required by statute to be determined on 
the record after opportunity for an agency 
hearing, except to the extent that there is 
involved (1) any matter subject to a sub- 
sequent trial of the law and the facts de 
novo in any court; (2) the selection or 
tenure of an officer or employee of the 
United States other than examiners ap- 
pointed pursuant to section 1010 of this 
title; (3) proceedings in which decisions 



rest solely on inspections, tests, or elec- 
tions; (4) the conduct of military, naval, or 
foreign affairs functions; (5) cases in 
which an agency is acting as an agent for 
a court; and (6) the certification of em- 
ployee representatives — 

"(a) Persons entitled to notice of an 
agency hearing shall be timely informed of 
(1) the time, place, and nature thereof; (2) 
the legal authority and jurisdiction under 
which the hearing is to be held; and (3) the 
matters of fact and law asserted. In in- 
stances in which private persons are the 
moving parties, other parties to the pro- 
ceeding shall give prompt notice of issues 
controverted in fact or law; and in other 
instances agencies may by rule require 
responsive pleading. In fixing the times 
and places for hearing, due regard shall be 
had for the convenience and necessity of 
the parties or their representatives. 

"(b) The agency shall afford all inter- 
ested parties opportunity for (1) the sub- 
mission and consideration of facts, argu- 
ments, offers of settlement, or proposals of 
adjustment where time, the nature of the 
proceeding, and the public interest per- 
mit, and (2) to the extent that the parties 
are unable so to determine any contro- 
versy by consent, hearing, and decision 
upon notice and in conformity with sec- 
tions 1006 and 1007 of this title." 



Comment to Section 10* 



In this section, two substantial changes 
from the original Model Act are included: 
(1) Agencies are required (not merely per- 
mitted) to exclude irrelevant, immaterial 
and unduly repetitious evidence; (2) agen- 
cies are required to follow the rules of 
evidence applied in [non-jury] civil cases 
in the state courts (subject to the "escape 
clause" in cases of hardship). Accordingly 
the standards of proof in administrative 
adjudication are equated in reasonable 
degree and so far as possible with those 
applicable in the courts, thus leading to 
uniform treatment of evidence in all types 
of adjudication within the state. The 
phrase "non-jury" is bracketed because in 
some states it is difficult to differentiate 
between the rules followed in jury and 
non-jury cases. 

It is difficult to provide any single stan- 
dard of evidence which is suitable for all 



agencies, in all circumstances. A review of 
State legislation in this area reveals wide 
departures from the standards of the 
present Model Act. The departures are in 
all directions — some, in the direction of 
permitting the agencies to receive any 
testimonial offer; others, in the direction 
of limiting them to common law rules of 
evidence. The proposed language repre- 
sents a compromise that owes much to the 
suggestions of the Hoover Commission 
Task Force and to provisions in the Cali- 
fornia, Michigan, North Dakota, Virginia, 
and Wisconsin statutes. 

In addition to these two changes which 
are of substantial importance, several mi- 
nor refinements in the provisions of the 
original Model Act are included. 

Provision is made in subsection (2) for 
use of copies of documentary evidence. 
This subsection is bracketed to indicate 
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that it is intended for states where the 
rules of evidence applied in court proceed- 
ings impose stricter limits on the use of 
copies of documentary evidence. 

Again the right of cross-examination is 
made more explicit than in the original 
Model Act by the use of language similar 
to that found in the Federal Administra- 
tive Procedure Act. 

The following are the corresponding 
provisions of the Federal Act: 

"Sec. 7(c). Evidence. — Except as stat- 
utes otherwise provide, the proponent of a 
rule or order shall have the burden of 
proof. Any oral or documentary evidence 
may be received, but every agency shall as 
a matter of policy provide for the exclusion 
of irrelevant, immaterial, or unduly repe- 
titious evidence and no sanction shall be 
imposed or rule or order be issued except 
upon consideration of the whole record or 
such portions thereof as may be cited by 
any party and as supported by and in 
accordance with the reliable, probative, 
and substantial evidence. Every party 
shall have the right to present his case or 
defense by oral or documentary evidence, 



to submit rebuttal evidence, and to con- 
duct such cross-examination as may be 
required for a full and true disclosure of 
the facts. In rule-making or determining 
claims for money or benefits or applica- 
tions for initial licenses any agency may, 
where the interest of any party will not be 
prejudiced thereby, adopt procedures for 
the submission of all or part of the evi- 
dence in written form. 

"Sec. 7(c). Record. — The transcript of 
testimony and exhibits, together with all 
papers and requests filed in the proceed- 
ing, shall constitute the exclusive record 
for decision in accordance with section 8 
and, upon payment of lawfully prescribed 
costs, shall be made available to the par- 
ties. Where any agency decision rests on 
official notice of a material fact not ap- 
pearing in the evidence in the record, any 
party shall on timely request be afforded 
an opportunity to show the contrary." 



* Arkansas did not adopt Section 10 of the 
Model Act. 



Comment to Section 11 (A.C.A. § 25-15-210(a)) 



The purpose of this section is to make 
certain that those persons who are re- 
sponsible for the decision shall have mas- 
tered the record, either by hearing the 
evidence, or reading the record or at the 
very least receiving briefs and hearing 
oral argument. It is intended to preclude 
"signing on the dotted line." 

The corresponding provisions of the 
Federal Administrative Act are: 

"Sec. 8(a). Action by Subordinates. — In 
cases in which the agency has not pre- 
sided at the reception of the evidence, the 
officer who presided (or, in cases not sub- 
ject to subsection (c) of section 5, any other 
officer or officers qualified to preside at 
hearings pursuant to section 7) shall ini- 
tially decide the case or the agency shall 
require (in specific cases or by general 
rule) the entire record to be certified to it 
for initial decision. Whenever such officers 
make the initial decision and in the ab- 
sence of either an appeal to the agency or 



review upon motion of the agency within 
time provided by rule, such decision shall 
without further proceedings then become 
the decision of the agency. On appeal from 
or review of the initial decisions of such 
officers the agency shall, except as it may 
limit the issues upon notice or by rule, 
have all the powers which it would have in 
making the initial decision. Whenever the 
agency makes the initial decision without 
having presided at the reception of the 
evidence, such officers shall first recom- 
mend a decision except that in rule mak- 
ing or determining applications for initial 
licenses, (1) in lieu thereof the agency may 
issue a tentative decision or any of its 
responsible officers may recommend a de- 
cision or (2) any such procedure may be 
omitted in any case in which the agency 
finds upon the record that due and timely 
execution of its functions imperatively 
and unavoidably so requires." 
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Comment to Section 12 (A.C.A. § 25-15-210(b)) 



An attempt is here made to require 
agency findings to go beyond a mere state- 
ment of a general conclusion in the statu- 
tory language (e.g., that "public interest, 
convenience and necessity" will be served) 
or in language of similar generality. The 
intent is to require the degree of explicit- 
ness imposed by such decisions as 
Saginaw Broadcasting u. Federal Commu- 
nications Commission (Ct. App. D.C., 
1938), 96 Fed. 2d 554, where the court 
required a statement of the "basic or un- 
derlying facts." Several states have con- 
cerned themselves with this problem. Mis- 
souri has adopted the requirement that 
findings of fact and conclusions of law 
shall be "separated." North Dakota and 
Virginia require that findings shall be 
"explicit." The desire is to find the proper 
middle course between a detailed reciting 
of the evidence on the one hand and the 
bare statement of the conclusions of fact 
or the "ultimate" facts on the other. The 
phrase "underlying facts supporting the 
finding" seems about right. 

The following are the provisions of the 
Federal Administrative Procedure Act: 



"Sec. 8(b). Submittals and Decisions. — 
Prior to each recommended, initial, or 
tentative decision, or decision upon 
agency review of the decision of subordi- 
nate officers the parties shall be afforded a 
reasonable opportunity to submit for the 
consideration of the officers participating 
in such decisions (1) proposed findings 
and conclusions, or (2) exceptions to the 
decisions or recommended decisions of 
subordinate officers or to tentative agency 
decisions, and (3) supporting reasons for 
such exceptions or proposed findings or 
conclusions. The record shall show the 
ruling upon each such finding, conclusion, 
or exception presented. All decisions (in- 
cluding initial, recommended, or tentative 
decisions) shall become a part of the 
record and include a statement of (1) find- 
ings and conclusions, as well as the rea- 
sons or basis therefor, upon all the mate- 
rial issues of fact, law, or discretion 
presented on the record; and (2) the ap- 
propriate rule, order, sanction, relief, or 
denial thereof." 



Comment to Section 13 (A.C.A. § 25-15-209) 



This section is intended to preclude liti- 
gious facts reaching the deciding minds 
without getting into the record. Also pre- 
cluded is ex parte discussion of the law 
with the party or his representative. No 
objection is interposed to discussion of the 
law with other persons, e.g., the attorney 
general, or an outside expert. 

The following are somewhat related 
provisions of the Federal Administrative 
Procedure Act: 

"Sec. 5(c). Separation of Functions. — 
The same officers who preside at the re- 
ception of evidence pursuant to section 7 
shall make the recommended decision or 
initial decision required by section 8 ex- 
cept where such officers become unavail- 
able to the agency. Save to the extent 
required for the disposition of ex parte 
matters as authorized by law, no such 
officer shall consult any person or party on 
any fact in issue unless upon notice and 



opportunity for all parties to participate; 
nor shall such officer be responsible to or 
subject to the supervision or direction of 
any officer, employee or agent engaged in 
the performance of investigative or prose- 
cuting functions for any agency. No officer, 
employee, or agent engaged in the perfor- 
mance of investigative or prosecuting 
functions for any agency in any case shall, 
in that or a factually related case, partic- 
ipate or advise in the decision, recom- 
mended decision, or agency review pursu- 
ant to section 8 except as witness or 
counsel in public proceedings. This sub- 
section shall not apply in determining the 
applications for initial licenses or to pro- 
ceedings involving the validity or applica- 
tion of rates, facilities, or practices of 
public utilities or carriers; nor shall it be 
applicable in any manner to the agency or 
any member or members of the body com- 
prising the agency." 
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Comment to Section 14 (A.CA. § 25-15-211) 



In this revision of the Model State Ad- 
ministrative Procedure Act licensing has 
been specifically included among "contest- 
ed cases" (see Section 1(2)* and (3)*, and 
in view of the widespread importance of 
the subject in state affairs, it would seem 
desirable to take notice of certain other 
facets of the matter. Hence this section is 
included. There is a corresponding provi- 
sion in the Federal Administrative Proce- 
dure Act reading as follows: 

"Sec. 9(b). In any case in which applica- 
tion is made for a license required by law 
the agency, with due regard to the rights 
or privileges of all the interested parties 
or adversely affected persons and with 
reasonable dispatch, shall set and com- 
plete any proceedings required to be con- 
ducted pursuant to sections 1006 and 
1007 of this title or other proceedings 
required by law and shall make its deci- 
sion. Except in cases of willfulness or 
those in which public health, interest, or 



safety requires otherwise, no withdrawal, 
suspension, revocation, or annulment of 
any license shall be lawful unless, prior to 
the institution of agency proceedings 
therefor, facts or conduct which may war- 
rant such action shall have been called to 
the attention of the licensee by the agency 
in writing and the licensee shall have 
been accorded opportunity to demonstrate 
or achieve compliance with all lawful re- 
quirements. In any case in which the 
licensee has, in accordance with agency 
rules, made timely and sufficient applica- 
tion for a renewal or a new license, no 
license with reference to any activity of a 
continuing nature shall expire until such 
application shall have been finally deter- 
mined by the agency." 



*The Arkansas version is different from 
the Model Act. 



Comment to Section 15 (A.CA. § 25-15-212) 



An important question that arises un- 
der subsection (a)* is whether or not the 
review provisions should be made exclu- 
sive and all other review provisions on the 
statute books should be repealed. Each 
state will have to deal with this matter as 
the local circumstances dictate. On the 
one hand, if there is but one mode and 
scope of review, the state procedural struc- 
ture is greatly simplified. On the other 
hand, local considerations, including prac- 
tical considerations connected with ob- 
taining adoption of the Model Act, may 
indicate or even require the retention, at 
least for the moment, of the pre-existing 
methods of judicial review. 

Two important changes are made in 
subsection (g)* from the corresponding 
provisions in the original Model Act. 

First, the "substantial evidence rule" 
has been replaced by the "clearly errone- 
ous rule," thus following the recommenda- 
tion of the Hoover Commission Task Force 
and the American Bar Association Special 
Committee on Legal Services and Proce- 
dure. This change places court review of 
administrative decision on fact questions 
under the same principle as that applied 
under the Federal Rules of Civil Proce- 



dure in connection with review of trial 
court decision. See Rule 52(a). Also see 
United States v. U.S. Gypsum Company 
(1948), 333 U.S. 364, 68 Sup. Ct. 525, and 
Barron and Holtzoff, Federal Practice and 
Procedure, Par. 1133. This standard of 
review does not permit the court to 
"weigh" the evidence, or to substitute its 
judgment on discretionary matters, but it 
does permit setting aside "clearly" errone- 
ous decisions. Certainly a clearly errone- 
ous decision should not be permitted to 
stand. 

Second, it should be noted that "clearly 
unwarranted exercise of discretion" has 
been specifically equated to "arbitrary ac- 
tion" — as it should be. A clearly unwar- 
ranted exercise of discretion should be set 
aside. 

The following are the corresponding 
provisions of the Federal Administrative 
Procedure Act: 

"Sec. 10. Except so far as (1) statutes 
preclude judicial review or (2) agency ac- 
tion is by law committed to agency discre- 
tion — 

"(a) Right of Review. — Any person 
suffering legal wrong because of any 
agency action, or adversely affected or 
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aggrieved by such action within the mean- 
ing of any relevant statute, shall be enti- 
tled to judicial review thereof. 

"(b) Form and Venue of Action. — The 
form of proceeding for judicial review 
shall be any special statutory review pro- 
ceeding relevant to the subject matter in 
any court specified by statute or, in the 
absence or inadequacy thereof, any appli- 
cable form of legal action (including ac- 
tions for declaratory judgments or writs of 
prohibitory or mandatory injunction or 
habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal pro- 
ceedings for judicial enforcement except to 
the extent that prior, adequate, and exclu- 
sive opportunity for such review is pro- 
vided by law. 

"(c) Reviewable Acts. — Every agency 
action made reviewable by statute and 
every final agency action for which there 
is no other adequate remedy in any court 
shall be subject to judicial review. Any 
preliminary, procedural, or intermediate 
agency action or ruling not directly re- 
viewable shall be subject to review upon 
the review of the final agency action. Ex- 
cept as otherwise expressly required by 
statute, agency action otherwise final 
shall be final for the purposes of this 
subsection whether or not there has been 
presented or determined any application 
for a declaratory order, for any form of 
reconsideration, or (unless the agency oth- 
erwise requires by rule and provides that 
the action meanwhile shall be inopera- 
tive) for an appeal to superior agency 
authority. 

"(d) Interim Relief. — Pending judicial 
review any agency is authorized, where it 
finds that justice so requires, to postpone 
the effective date of any action taken by it. 
Upon such conditions as may be required 
and to the extent necessary to prevent 



irreparable injury, every reviewing court 
(including every court to which a case may 
be taken on appeal from or upon applica- 
tion for certiorari or other writ to a re- 
viewing court) is authorized to issue all 
necessary and appropriate process to post- 
pone the effective date of any agency ac- 
tion or to preserve status or rights pend- 
ing conclusion of the review proceedings. 
"(e) Scope of Review. — So far as neces- 
sary to decision and where presented the 
reviewing court shall decide all relevant 
questions of law, interpret constitutional 
and statutory provisions, and determine 
the meaning or applicability of the terms 
of any agency action. It shall (A) compel 
agency action unlawfully withheld or un- 
reasonably delayed; and (B) hold unlawful 
and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, ca- 
pricious, an abuse of discretion, or other- 
wise not in accordance with law; (2) con- 
trary to constitutional right, power, 
privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) with- 
out observance of procedure required by 
law; (5) unsupported by substantial evi- 
dence in any case subject to the require- 
ments of sections 7 and 8 or otherwise 
reviewed on the record of an agency hear- 
ing provided by statute; or (6) unwar- 
ranted by the facts to the extent that the 
facts are subject to trial de novo by the 
reviewing court. In making the foregoing 
determinations the court shall review the 
whole record or such portions thereof as 
may be cited by any party, and due ac- 
count shall be taken of the rule of preju- 
dicial error." 



*The Arkansas version is substantially 
different from the Model Act. 



Comment to Section 18* 



The preparation of this section will re- 
quire careful and detailed work in each 
state. General repealers will ordinarily 
not suffice, and hence attention must be 
paid to each agency enabling act and the 
changes necessary therein. 



*The repealer is not codified for the Ar- 
kansas version of the Model Act. 



TITLE 26 
TAXATION 

UNIFORM DIVISION OF INCOME FOR TAX PURPOSES 
(§ 26-51-701 ET SEQ.) 

Prefatory Note 



The Uniform Division of Income for Tax 
Purposes Act is designed for enactment in 
those states which levy taxes on or mea- 
sured by net income. 

The need for a uniform method of divi- 
sion of income for tax purposes among the 
several taxing jurisdictions has been rec- 
ognized for many years and has long been 
recommended by the Council of State Gov- 
ernments. There is no other practical 
means of assuring that a taxpayer is not 
taxed on more than its net income. At 
present there are various formulae for 
determining the amount of income to be 
taxed in use by the states, and the differ- 
ences in the formulae produce inequitable 
results. Many states now use the three 



factor formulae of this Act. The problem 
has been well analyzed and its historical 
background outlined in an article appear- 
ing in 18 Ohio State Law Journal page 84. 
The Uniform Division of Income for Tax 
Purposes Act is the result of conferences 
with the representatives of the Control- 
ler's Institute of America, the Council of 
State Governments and various inter- 
ested individuals. It was promulgated in 
1957. The comments in the present re- 
printing of the Act were revised and ex- 
tended in February 1966 in order to clar- 
ify the solutions to some of the problems 
which have been experienced in securing 
enactment of the Act in the several states. 
March 1, 1966 



Comment to Section 1(a) (A.C.A. § 26*51-701(a)) 



This definition refers to "the" taxpayer's 
trade or business as if he had one busi- 
ness. It is not intended by this language to 
require a taxpayer having several "busi- 
nesses" to use the same allocation and 
apportionment methods for the busi- 
nesses. The language permits separate 



treatment of different businesses of a sin- 
gle taxpayer. Section 18 (A.C.A. § 26-51- 
718) clearly permits separate treatment. 
Income from the disposition of property 
used in a trade or business of the taxpayer 
is includible within the meaning of busi- 
ness income. 



Comment to Section 1(b) (A.C.A. § 26-51-701(b)) 



The phrase "directed or managed" is not 
intended to permit both the state where 
the board of directors meets and the state 
where the company is managed to claim 



the commercial domicile. The phrase "di- 
rected or managed" is intended as two 
words serving the same end; not as two 
separate concepts. 



Comment to Section 1(c) (A.C.A. § 26-51-701(c)) 



This definition is derived from the 
Model Unemployment Compensation Act 
which has been adopted in all states. 

Compensation paid to "employees" be- 
comes important in the payroll fraction in 
section 13 (A.C.A. § 26-51-713). If a cor- 
poration is employed to provide personal 



services, section 18 (A.C.A. § 26-51-718) 
may be used to include compensation paid 
to corporations in the fraction if exclusion 
of compensation paid to corporate agents 
fails to reflect adequately the business 
activity within the state. 
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Comment to Section 1(d) (A.C.A. § 26-51-701(d)) 



This definition and the definition of have separate legislation for apportion- 



"public utility" in subsection (f) is neces- 
sary because section 2 (A.C.A. § 26-51- 
702) excludes from allocation and appor- 
tionment under this Act, income from 
these two types of business activity.- The 
exclusion is proposed because some states 



ment and allocation of income of such 
taxpayers. If not, and the state proposes to 
change subsection (2) so as to apply the 
Act to such taxpayers, this would not 
necessarily detract from the uniformity 
objective of this Act. 



Comment to Section 1(f) (A.C.A. § 26-51-701(f» 



It is expected that "public utility" will be 
defined to include all taxpayers subject to 
the control of the state's regulatory bodies 
on the theory that separate legislation 
will provide for the apportionment and 
allocation of the income of such taxpayers. 

See Comment to the definition of "finan- 
cial organization" for purpose of this defi- 
nition. "Oil, oil products or gas" is not 



intended to be so restrictive as to treat 
differently a public utility, if any, which 
transmits or produces "gas products." The 
essential point of the definition is the 
requirement that the business excluded 
by this definition and subsection 2 be a 
"public utility." Private transmission lines 
and private production or storage compa- 
nies are thus not excluded. 



Comment to Section 1(g) (A.C.A. § 26-51-701(g)) 



This all inclusive definition of sales is 
intended to make apportionable all in- 
come not allocated under sections 4 
(A.C.A. § 26-51-704) through 8 (A.C.A. 
§ 26-51-708). As indicated in the Com- 



ment to subsection 1(a) (A.C.A. § 26-51- 
701(a)) income from sales or property used 
in trade or business is included in 
apportionable income. 



Comment to Section 3 (A.C.A. § 26-51-703) 



This section defines, for purposes of 
section 2 (A.C.A. § 26-51-702), where a 
taxpayer is "taxable both within and with- 
out this state." To bring this Act into 
operation a taxpayer must have income 
from business activity, and he must be 
taxable in this state, and also in some 
other state. 

Two tests are used by this section to 
determine when a taxpayer is "taxable in 
another state." The first test is a fairly 
obvious one, the taxpayer is taxable in 
another state if he is actually subjected to 
the type of taxes listed in subparagraph 
(1). 

The second test, in subparagraph (2) 
uses a "notional" or "hypothetical" stan- 
dard rather than an actual one. Thus, if a 
corporation has its commercial domicile in 
state X, which has only a sales tax and no 
tax measured by net income, but that 
corporation has business activity in state 
A, which has this apportionment Act, 
state A must apportion the business in- 
come as provided in this Act so that some 



of it is allocated to state X, even though as 
a result of the tax system of state X a 
portion of the business income escapes 
income taxation. This is desirable in order 
to treat the business of all states equally, 
and in order to avoid having this Act as a 
factor in inducing a state to have an 
income tax. If it does not wish to tax 
income, that is no reason for a state which 
does wish to tax income to attempt to 
obtain more than its share of taxable 
income. 

It should be noted that in subsection 
1(h) (A.C.A. § 26-51-701(h)) the word 
"state" is defined broadly enough to in- 
clude a foreign country. This means that 
"taxable in another state" within section 3 
(A.C.A. § 26-51-703) may mean a foreign 
country. The apportioning state, however, 
need consider only whether the foreign 
country "could have" taxed the income 
under the constitution of the United 
States if it had been a state. 

While subparagraph (1) lists several 
types of taxes which might be actually in 
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effect in another state, the reference in 
subparagraph (2) only to a "net income" 
tax is not intended to be more restricted in 



the hypothetical tax than the section is 
with respect to an actual tax. 



Comment to Section 4 (A.C.A. § 26-51-704) 



This section is the general section on 
"allocating" non-business income to a 
state just as section 9 (A.C.A. § 26-51- 
709) is the general section on apportion- 
ment of business income. Section 2 (A.C.A. 
§ 26-51-702) refers to an allocation and 
an apportionment of "net income." In "al- 
locating" nonbusiness income to a state, 
the states concerned with this allocation 



may desire to allocate the expenses prop- 
erly attributable to nonbusiness but allo- 
cable income in the same way that income 
is allocated so that these expenses will not 
be involved in determining net income 
from business activity where apportion- 
ment is used. Section 18 (A.C.A. § 26-51- 
718) of this Code empowers the state to 
make this adjustment if it wishes. 



Comment to Section 5 (A.C.A. § 26-51-705) 



Rents from mobile tangible property are 
to be allocated in accordance with section 
5(c) (A.C.A. § 26-51-705(c)). This subsec- 
tion apportions the rents by a fraction 
based on the number of days in the state 
on the assumption that the rents are gen- 
erally based on time of use. If the rent 
itself is calculated on the basis of some 
factor other than time, section 18 (A.C.A. 



§ 26-51-718) would permit a state to sub- 
stitute a fraction based on this substitute 
factor. Thus, if the rent for a drilling rig is 
calculated on the basis of number of feet 
drilled, the "extent of utilization" in the 
state might also be determined on the 
basis of a fraction which uses "feet drilled" 
rather than days in the state. 



Comment to Section 10 (A.C.A. § 26-51-710) 



The property to be included in the nu- 
merator and denominator is property pro- 
ducing the net income to be apportioned. 
If net income from property is allocated 



property under sections 5 (A.C.A. § 26-51- 
705) through 8 (A.C.A. § 26-51-708) such 
property should be excluded in construct- 
ing the fraction. 



Comment to Section 11 (A.C.A. § 26-51-711) 



This section is admittedly arbitrary in 
using original cost rather than depreci- 
ated cost, and in valuing rented property 
as eight times the annual rental. This 
approach is justified because the act does 
not impose a tax, nor prescribe the depre- 
ciation allowable in computing the tax, 
but merely provides a basis for division of 
the taxable income among the several 
states. The use of the original cost obvi- 
ates any differences due to varying meth- 
ods of depreciation, and has the advan- 
tage that the basic figure is readily 
ascertainable from the taxpayer's books. 
No method of valuing the property would 
probably be universally acceptable. 

In any situation where it is impossible 



to ascertain original cost, section 18 
(A.C.A. § 26-51-718) may be used to de- 
termine a fair value for such property. 
Section 18 (A.C.A § 26-51-718) may also 
be necessary to aid in determining "net 
annual rental value" of tangible personal 
property where the actual rent is so re- 
lated to services that the part attributable 
to the object is difficult to determine. 

Section 18 (A.C.A § 26-51-718) may 
also be used to determine a reasonable 
rental rate for this fraction where the 
actual rent is zero or nominal such as may 
be the case where a local government in 
attempting to induce an industry to come 
to a community supplies the property at a 
nominal rental. 
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Comment to Section 13 (A.C.A. § 26-51-713) 



Payroll attributable to management or 
maintenance or otherwise allocable to 
nonbusiness property should be excluded 
from the fraction. 

Payroll "paid" should be determined by 



the normal accounting methods of the 
business so that if the taxpayer "accrues" 
such matters the payroll should be treated 
as "paid" for the purpose of this section. 



Comment to Section 14 (A.C.A. § 26-51-714) 



This section is derived from the Model 
Unemployment Compensation Act. This is 
the same figure which will be used by 



taxpayers for unemployment compensa- 
tion purposes. 



Comment to Section 15 (A.C.A. § 26-51-715) 



The sales to be included in the fraction 
are only the sales which produce business 
income. Sales which produce "capital 
gains" are under section 6 (A.C.A. § 26- 



51-706) and are to be allocated rather 
than apportioned. 

"Total sales" means "total net sales" 
after discounts and returns. 



Comment to Section 16 (A.C.A. § 26-51-716) 



The phrase "delivered or shipped to a 
purchaser" in this state includes ship- 
ments, at the designation of the pur- 
chaser, to a person in this state such as 
designating, while a shipment is en route, 
the ultimate recipient. 

Sales to the United States are treated 
separately. It is thought that this is justi- 
fied because sales to the United States are 
not necessarily attributable to a 
martoexisting in the state to which the 
goods are originally shipped. This differ- 
ent treatment may also be justified be- 
cause, if the goods are defense or war 



materials, it may be impossible to deter- 
mine whether the goods ever come to rest 
in the state due to use of coded delivery 
instructions. 

The section does not specify how sales 
from a subsidiary in the state to an out- 
of-state parent, such as a marketing cor- 
poration who thereupon redirects the 
goods back into the state, should be 
treated. If returns are not consolidated 
under existing state tax law, it may be 
necessary to use section 18 (A.C.A. § 26- 
51-718) to make a fair representation of 
the business income in this situation. 



Comment to Section 18 (A.C.A. § 26-51-718) 



It is anticipated that this Act will be 
made a part of the income tax acts of the 
several states. For that reason, this sec- 
tion does not spell out the procedure to be 
followed in the event of a disagreement 
between the taxpayer and the tax admin- 
istrator. The income tax acts of each state 
presumably outline the procedure to be 
followed. 

Section 18 (A.C.A. § 26-51-718) is in- 
tended as a broad authority, within the 
principle of apportioning business income 
fairly among the states which have con- 
tact with the income, to the tax adminis- 
trator to vary the apportionment formula 



and to vary the system of allocation where 
the provisions of the Act do not fairly 
represent the extent of the taxpayer's 
business activity in the state. The phrases 
in section 18(d) (A.C.A § 26-51-718(d)) do 
not foreclose the use of one method for 
some business activity and a different 
method for a different business activity. 
Neither does the phrase "method" limit 
the administrator to substituting factors 
in the formula. The phrase means any 
other method of fairly representing the 
extent of the taxpayer's business activity 
in the state. 



TITLE 27 
TRANSPORTATION 

UNIFORM VEHICLE CODE 
(§ 27-49-101 ET SEQ.) 



This act has been substantially modi- 



fied, amended, and repealed by the Arkan- * The Arkansas version of this act is codi- 
sas General Assembly so that it is ques- fied throughout subtitle 4 of Title 27. 
tionable whether it is still uniform.* For 
the commentary to this act, see Uniform 
Vehicle Code: Rules of the Road with Stat- 
utory Annotations. 
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TITLE 28 
WILLS, ESTATES, AND FIDUCIARY RELATIONSHIPS 

PROBATE CODE OF 1949 
(§ 28-1-101 ET SEQ.) 

A.C.R.C. Notes. These commentaries utes of 1947 Annotated (A.S.A.) rather 
follow the section order of the Probate than the section order of the Arkansas 
Code as it appeared in the Arkansas Stat- Code of 1987 Annotated. 

Committee Comment to A.S.A. § 60-401 (A.C.A. § 28-25-101) 

Sections 14510-11, Pope's Digest, pro- The committee feels that no distinction 

vide that every person of the age of twen- should be made between the right to dis- 

ty-one years and of sound mind may exe- pose of personalty and the right to dispose 

cute a will for all purposes and that every of realty, and that the general intelligence 

person at the age of eighteen years and of and business judgment of minors has been 

sound mind may dispose of personalty by raised substantially since the adoption of 

will. the Revised Statutes, now in force. 

Committee Comment to A.S.A. § 60-402 (A.C.A. § 28-25-102) 

This section is a restatement of the The Supreme Court of Arkansas has 

existing law as to interested witnesses. held that one who is an executor under a 

Subsection a is new, the old law being will is not an "interested" witness to the 

covered in Section 14510-11, Pope's Di- execution of the will: Fontaine v. Fontaine 

gest. (1925), 169 Ark. 1077, 277 S. W. 867; 

Subsection d. Section 14547, Pope's Di- Section 14553, Pope's Digest [§ 60-112 — 

gest, requires that an interested witness repealed], 
may be compelled to testify respecting the 
execution of the will. 

Committee Comment to A.S.A. § 60-403 (A.C.A. § 28-25-103) 

Subsection a (3). This follows closely Subsection a (4) follows Section 14513, 
Section 13258, Pope's Digest, with refer- Pope's Digest. 
ence to signing by mark. 

Committee Comment to A.SA. § 60-404 (A.C.A. § 28-25-104) 

This section is similar to Section 14512, not supersede an existing will executed 
paragraph Fifth, Pope's Digest, omitting according to the statute. 
the limitation that a holographic will can 

Committee Comment to A.S.A. § 60-405 (A.C A. § 28-25-105) 

This is covered by Section 14557, Pope's the testator's domicile even if executed 
Digest, with an added provision that a will elsewhere, 
is valid as executed according to the law of 
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Committee Comment to A.S.A. § 60-406 (A.C.A. § 28-25-1 09(a) and (c)) 

Section 14519, Pope's Digest, contains 
essentially the same provisions as the 
foregoing. 

Committee Comment to A.S.A. § 60-407 (A.CA § 28-25-109(b)) 

This section repeals Section 14521, there is outstanding at the time of his 

Pope's Digest, which provides that mar- wife's death a will made by her prior to 

riage of a woman revokes a will previously marriage has been covered in Section 33 

executed by her. [§ 60-501 (A.CA. § 28-39-401)]. 

The husband's right of curtesy where 

Committee Comment to A.S.A. § 60-408 (A.C.A. § 28-25-110) 

Section 14528, Pope's Digest, touches 
this subject, but the Committee feels the 
foregoing is more clearly stated. 

Committee Comment to A.SA. § 60-409 (A.C.A. § 28-26-102) 

This is already the law in Arkansas by Probate Code merely for the purpose of 
decision. Patty v Goolsby (1888), 51 Ark. clarification and indicating that no change 
61, 9 S.W. 846. It is inserted in the 1949 in the case law is intended. 

Committee Comment to A.SA. § 60-410 (A.C.A. § 28-26-104) 

This follows Section 14527 of Pope's further change that wherever used in this 
Digest with the addition of the reference section the term "child" includes a child by 
to devises to members of a class and with adoption. 

Committee Comment to A.S.A. § 60-411 (A.C.A. § 28-26-103) 

This is merely a declaration of the 
present case law. 

Committee Comment to A.S.A. § 60-412 (A.C.A. § 28-24-101) 

This is a restatement of Section 14522, Probate Code, without any change in the 
Pope's Digest in the language of the 1949 substance. 

Committee Comment to A.S.A. § 60-413 (A.C.A. § 28-26-105) 

This restates, without change in sub- 
stance, Section 14523, Pope's Digest. 

Committee Comment to A.S.A. § 60-414 (A.CA § 28-24-102) 

Ademption is the revocation or taking committee feels that this section would 

away of a devise, ordinarily by the per- prevent many inequities from resulting 

sonal act of the testator in the selling of where the testator became mentally in- 

specifically devised property. It is not the competent and the guardian disposed of 

purpose of the 1949 Probate Code to treat specifically devised property. Since the 

generally of the law of ademption, but the sale of items of property can, to a large 
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measure, be controlled by the judgment of guardian at a time when the testator was 

the guardian, it seems to the committee unable to exercise control of his property, 

that this provision would prevent gross or to change the provisions of his will, 
injustice resulting from an act of the 

Committee Comment to A.SJL § 60-415 (A.CA § 28-25-108) 

Section 14514, Pope's Digest is in sub- 
stantial harmony with the draft. 

Committee Comment to A.S.A. § 60-416 (A.CA § 28-26-101) 

Authority to construe a will has already bate proceeding to another court is cov- 

been mentioned in Section 4 [§ 62-2004 ered in Section 41c [§ 62-2102 (A.C.A. 

(A.C.A. §§ 28-l-104(a)-(c), 28-1-105, 28-1- § 28-40-102)]. 
Ill, 28-l-114(b))]. The transfer of a pro- 
Committee Comment to A.S.A. § 60-501 (A.CA § 28-39-401) 

The 1949 Probate Code does not alter or rights of the person so taking. Nor has 
in any manner affect the substantive law there been any attempt to deal with pro- 
of dower, curtesy, and homestead. It deals cedure for assignment of dower, curtesy or 
exclusively with procedure relating to homestead, 
election to take against the will and not 

Committee Comment to A.S.A, § 60-507 (A.C.A. § 28-39-407) 

This is a restatement, with an effort at administration of the estate has been corn- 
clarification of Sections 14524 and 14525, pleted, or so nearly completed as not to 
Pope's Digest. Section 14526, Pope's Di- allow him a complete remedy in the dis- 
gest, is omitted because the committee tribution of that portion of the estate 
feels that it is not necessary to designate remaining undistributed at the time his 
the court or courts in which the pretermit- rights are adjudicated, 
ted child may have his remedy if the 

Committee Comment to A.SA. § 62-2004 (A.CA §§ 28-l-104(a)-(c), 28-1-105, 

28-1-111, 28-l-114(b)) 

Amendment No. 24 to the Constitution, ered by existing statutes and is not em- 
adopted November 28, 1938, defines the braced in the 1949 Probate Code. The 
jurisdiction of Probate Courts. By it the determination of heirship and the right to 
"judge of the court having jurisdiction in construe wills and establish lost wills con- 
matters of equity" shall be judge of the currently are additions to the general 
Court of Probate. Article 7, Section 15 of grant of jurisdictional control over estates 
the Constitution of 1874 provides that of decedents and probate of wills pursuant 
until the General Assembly shall estab- to the authority contained in Amendment 
lish Courts of Chancery, the Circuit Court No. 24. Amendment No. 24 gives exclusive 
shall have jurisdiction in matters of eq- jurisdiction to Probate Courts relative to 
uity. Subsequently Courts of Chancery matters above enumerated and such other 
were created by the Legislature. matters as "may be hereafter prescribed 

The foregoing section follows each enu- by law." Subsection d above embodies and 

meration of jurisdictional functions enlarges upon the provisions of Act 268 of 

granted in Amendment No. 24 and adds 1945 [Repealed], which in turn, was an 

determination of heirship, adoption, and enlargement of Act 3 of 1939 [Repealed] 

concurrent jurisdiction to construe wills, and Act 417 of 1941 [§§ 22-437 — 22-440 

and establish lost wills. Adoption is cov- (A.CA. § 16-13-311), 22-503 — repealed]. 
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Committee Comment to A.SA. § 62-2006 (A.CA. § 28-l-106(a) and (b)) 

Provision for referees in probate is to be 205)] as amended by Act 84 of 1943 [§ 22- 
found in Act 448 of 1941 [§§ 22-508 — 508 (A.C.A. §§ 16-14-202 — 16-14-204)]. 
22-512 (A.C.A. §§ 16-14-201 — 16-14- 

Committee Comment to A.S.A. § 62-2008 (A.C.A. § 28-l-106(c)) 

Section 19 of Article 7 of the Constitu- general powers of the clerk it is desirable 

tion defines who shall be clerk of the to avoid the granting of any general power 

probate court. which might be construed as vesting a 

It is our thought that in outlining the quasi-judicial power in the clerk. 

Committee Comment to A.S A. § 62-2014 (A.CA. § 28-1-107) 

To the same effect see Act 3 of 1939 
[§§ 22-502 — 22-504 — repealed]. 

Committee Comment to A.SA. § 62-2016 (A.C.A. § 28-1-116) 

The provisions of subsections c and d for Supreme Court in the same probate pro- 
postponing appeals as to particular orders ceeding. 

are designed to mitigate the evils involved Subsection f is in conformity with See- 
in permitting numerous appeals to the tion 2886, Pope's Digest [Repealed]. 

Committee Comment to A.S.A. § 62-2103 (A.CA § 28-40-105) 



Section 14533, Pope's Digest, provides 
for the production of a will. The foregoing 
draft further provides for civil liability 



because of refusal to produce a will. The 
committee feels that this is declaratory of 
the common law. 



Committee Comment to A.S.A. § 62-2105 (A.C.A. § 28-40-107(a) and (b)) 



Section 14560, Pope's Digest [§ 60-301 
(A.C.A. § 28-40-301)], covers establish- 
ment of a lost will in chancery. The Pro- 
bate Court is given concurrent authority 



by Section 4 [§ 62-2004 (A.C.A. §§ 28-1- 
104(a)-(c), 28-1-105, 28-1-111, 28-1- 
114(b))] and 56 [§ 62-2117 (A.CA. § 28- 
40-117(a)-(c))] of the 1949 Probate Code. 



Committee Comment to A.S.A. § 62-2106 ( A.C.A. § 28-40-107(c)) 



The foregoing meets every venue factor 
of Section 41 [§ 62-2102 (A.C.A. § 28-40- 
102)] and requires information which is 
obviously helpful, if not necessary. 



Contents of the application for letters 
testamentary or of administration and of 
petition for probate are covered by Section 
16 et seq., Pope's Digest. 



Committee Comment to A.SA. § 62-2108 (A.CA § 28-40-108(b)) 



This section is new and is believed to be 
salutary. The committee is strongly in 
favor of a change in probate procedure 
which will assure interested parties ac- 
tual notice of any proceedings in an estate 
in which they may be interested. 



It should be noted that there is no 
amplification in this section of the form of 
notice or method of delivering it since 
Section 14 [§ 62-2014 (A.CA. § 28-1- 
107)] is an overall section governing the 
subject of notice. 
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Committee Comment to A.S.A. § 62-2109 (A.C.A. § 28-40-109) 



The committee feels that the appoint- 
ment of an administrator, even in the case 
of intestacy, is a judicial act and should be 
performed by the court as distinguished 



from the clerk. The committee feels that 
the admission of a will to probate is a 
judicial act and should not be delegated to 
the clerk as a ministerial act. 



Committee Comment to A.S.A. § 62-2110 (A.C.A. § 28-40-110) 



This section gives the court jurisdiction 
over the property even if the person whose 
estate is to be administered be not in fact 
deceased. It should be pointed out that 
under the provisions of Section 61 [§ 62- 
2122 (A.C.A. § 28-40-121)] of the 1949 
Probate Code even if the court has juris- 
diction over the presumed deceased when 



he is not in fact dead, he has a very good 
chance of recovering his property. How- 
ever, his attack on the probate proceed- 
ings must be direct. He cannot make a 
collateral attack. Thus, the personal rep- 
resentative who has acted in good faith 
and persons who have delivered property 
to him are protected. 



Committee Comment to A.S.A. § 62-2111 (A.C.A. § 28-40-111) (1967 

Amendment) 



It is felt that this Section of the 1949 
Probate Code should be made more spe- 
cific as to the time within which a copy of 
the notice should be served upon heirs and 
devisees. This becomes important in cer- 
tain fact situations in determining the 
time within which a will may be contested 
under Section 62-2114 (A.C.A. §§ 28-40- 
113(b), 28-40-115). 

The Committee considered recommend- 
ing change of the word "promptly" in this 
Section to provide more specifically the 
time within which a personal representa- 
tive would be required to cause publica- 
tion of a notice of his appointment, but 
decided not to recommend such change. 
Changes are being recommended, how- 
ever, in Section 62-2114 (A.C.A. §§ 28-40- 
113(b), 28-40-115), which will make the 
law more specific as to the time within 



which a will contest must be filed, even 
when a notice of appointment of a per- 
sonal representative has not been filed 
"promptly". 

The proposed amendment makes clear 
a point which is not entirely so in the 
present law, that a will may be probated 
without having an administration of the 
estate of the testator. 

In the last paragraph of the Section, the 
proposed amendment changes the word 
"shall" to "may", so that when there is 
some doubt as to whether the value of the 
estate to be administered upon does or 
does not exceed $1,000.00 exclusive of 
homestead, the notice may be given by 
publication even though it may subse- 
quently develop that the value of the es- 
tate exclusive of homestead is less than 
$1,000.00. 



Committee Comment to A.S.A. § 62-2112 (A.C.A. § 28-40-112) 



While the situation to which this section 
applies will infrequently occur, the com- 
mittee feels that the inclusion of this pro- 
vision would be of occasional benefit. Fur- 
thermore the requirements of due process 
against the decedent seem to be satisfied 



so as to make the administration of his 
estate valid as to the personal representa- 
tive and persons who have delivered prop- 
erty to him in good faith prior to the 
discovery that the alleged decedent was 
alive. 
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Committee Comment to A.S.A. § 62-2113 (A.C.A. § 28-40-113(a)) 



No attempt has been made to enumer- 
ate the grounds of contest. 

The annotation at 62 A.L.R. 1129 sup- 
ports the proposition that the great 
weight of authority permits an attack on a 



portion of a will procured by undue influ- 
ence provided that the parts so affected 
are separable and that the remainder is 
complete and intelligible. 



Committee Comment to A.S.A. § 62-2116 (A.C.A. § 28-40-116) 



This Section and Sections 53 [§ 62-2114 
(A.C.A. §§ 28-40-113(b), 28-40-115)] and 
54 [§ 62-2115 (A.C.A. § 28-40-114)] over- 
lap somewhat, but all are necessary. A 
subsequently presented will may have a 
double function: it may revoke a prior will 
and thus be the basis of a contest of that 
prior will, and it may also contain dispos- 
itive provisions which the proponent 
wishes to have recognized by securing its 
probate. Sections 53, 54 and 55 [§§ 62- 
2114 (A.C.A. §§ 28-40-113(b), 28-40-115), 
62-2115 (A.C.A. § 28-40-114), 62-2116 
(A.C.A. § 28-40-116)] provide that the 
contest of the old will and the probate of 
the new are both determined at the same 
hearing. 

However, the attempted probate of an- 
other will may not necessarily constitute a 
contest of the first. Thus, if the testator 
makes one will disposing of all his real 
estate and another will disposing of all his 
personal estate, these wills are obviously 
not inconsistent. Nevertheless, since the 



order admitting the first of these wills to 
probate would be a determination that 
such will was the testator's last and only 
will and that as to all property not covered 
by it he died intestate, it would be neces- 
sary to reopen the order or judgment 
made at the first hearing, but it would not 
be necessary to revoke the probate of the 
first will. 

Much confusion exists in the statutes 
and cases as to the matter of introducing a 
subsequent will. Some jurisdictions bar it 
by the ordinary period of contest; others 
allow it to be introduced after the period 
for contest has expired; some allow it to be 
probated at any time. Logically, it does not 
differ from any other newly discovered 
evidence, and time limitations on contest 
should apply to it. On the other hand, if a 
later will is discovered before the order of 
distribution, it seems reasonable that it 
should be admitted. This code takes the 
latter position. 



Committee Comment to A.S.A. § 62-2118 (A.C.A. § 28-40-117(d)) 



Common law rules as to the proof of the 
execution of wills are assumed to be in 
force without the necessity of any statute. 
Thus, if attesting witnesses are not avail- 
able, it is possible to prove the genuine- 
ness of their signatures and to raise a 



presumption that the will was duly exe- 
cuted. 5 Wigmore, Evidence (3d ed., 1940) 
Sections 1511, 1512. Rogers v. Diamond, 
13 Ark. 474. Section 57 [this section] 
states the common law rule. 



Committee Comment to A.S.A. § 62-2119 (A.C.A. § 28-40-118) 



This section applies to holographic as 
well as attested wills, but has no bearing 
upon contests after probate. 
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Committee Comment to A.S.A. § 62-2121 (A.C.A. § 28-40-120) (1949 Act) 



This section is a redraft of Section 
14534, Pope's Digest, to harmonize this 
section with Section 21 of the 1949 Pro- 
bate Code, and with the provisions of the 
1949 Probate Code eliminating the dis- 
tinction between wills of personalty and 
realty. Where the execution of the will is 
in accordance with Section 18 [§ 60-402 
(A.C.A. § 28-25-102)] of the 1949 Probate 
Code, the time and place of the will's 



execution and the domicile of the testator 
are not material. Since this code permits 
the admission to probate of wills which 
are not executed in accordance with Sec- 
tion 18 [§ 60-402 (A.C.A. § 28-25-102)], 
the petition for the probate of a foreign 
will not complying with Section 18 [§ 60- 
402 (A.C.A. § 28-25-102)] must show af- 
firmatively the facts entitling it to probate 
in Arkansas. 



Committee Comment to A.S.A. § 62-2121 (A.C.A. § 28-40-120) (1967 

Amendment) 



It is intended by this proposed amend- 
ment to clarify matters of venue and no- 
tice, where the will of a nonresident of the 



State of Arkansas, probated in the State of 
the decedent's domicile, is probated also in 
this State. 



Committee Comment to A.S.A. § 62-2122 (A.C.A. § 28-40-121) 



The effect of the first part of this section 
is that the order admitting a will to pro- 
bate determines that it is the last and only 
effective will of the testator and that the 
order granting administration to a per- 
sonal representative, when no will is ad- 
mitted to probate, determines that the 
decedent died intestate. Hence, any pre- 
sentation of a will at a later time can be 
made only by reopening the order admit- 
ting the first will to probate or the order 
granting administration. However, the 
later will may be admitted by reopening 
the order at any time before the order of 
final distribution is made. 

The third exception to the conclusive- 
ness of these orders is with respect to the 
fact of death. According to the decision in 
the case of Scott v. McNeal, 154 U.S. 34, 
38 L. Ed. 896, 14 Sup. Ct. 1108 (1894), an 
ordinary probate proceeding in which the 
alleged decedent is not made a party and 



is not given notice does not bind him, and 
he may attack the whole proceeding col- 
laterally. This is because due process re- 
quirements have not been complied with. 
But if reasonable notice is given to the 
alleged decedent, and he is made a party 
to the proceeding, he is bound. The form of 
notice provided for in the 1949 Probate 
Code makes the alleged decedent a party; 
and if the steps referred to in exception c 
hereof are taken, he would receive reason- 
able notice. This simply means that he is 
bound by the proceeding and cannot at- 
tack it collaterally. But, according to the 
provisions of this section, he can recover 
his property to the extent that it is in the 
hands of the personal representative or 
distributees. He cannot recover it from 
creditors, and the personal representative 
is protected to the extent that he acted in 
good faith. 



Committee Comment to A.S.A. § 62-2123 (A.C.A. § 28-40-122) 



Section 14532, Pope's Digest provides 
for admissibility of will in evidence. 
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Committee Comment to A.S.A. § 62-2124 (A.C.A. § 28-40-123) 



This section is an adaption of Section 
14556, Pope's Digest, adding a require- 
ment that the executor, at the expense of 



the estate, shall cause the will to be re- 
corded in each county where lands of the 
estate are situated. 



Committee Comment to A.S.A. § 62-2125 (A.C A. § 28-40-103) 



The Committee Comment in the bound 
volume should read: Although no admin- 
istration may be granted after five years 
from the date of death there may be a 



determination of heirship under Section 
173 [§ 62-2914 (A.C.A. § 28-53-101)] and 
claims are barred after five years by Sec- 
tion 110 [§ 62-2601 (A.C.A. § 28-50-101)]. 



Committee Comment to A.S.A. § 62-2127 (A.C.A. § 28-41-101) (1967 

Amendment) 



This amendment increases from 
$1,000.00 to $3,000.00 the amount of an 
estate which may be distributed without 



appointment of a personal representative 
when the other necessary conditions have 
been met. 



Committee Comment to A.S.A. § 62-2128 (A.C.A. § 28-41-102) 

See Section 1, Pope's Digest, as 
amended by Act 426 of 1947 [Repealed]. 

Committee Comment to A.S.A. § 62-2201 (A.C.A. § 28-48-101) 



This section follows very closely, but 
clarifies, the provisions of Section 8 of 
Pope's Digest in regard to priority of 
rights as personal representative and in- 
cludes executors as well as administra- 
tors. The provisions of subsection b re- 
store the policy of the law with respect to 
non-resident personal representatives 
substantially as it was prior to Act 33 of 



1945, and Act 21 of 1943 with the addition 
of a requirement that such nonresident 
personal representative have a local agent 
authorized to accept service in litigation 
with respect to the estate. Act 190 of 1945 
provided that a nonresident who had been 
named in a will as executor or trustee 
could serve. 



Committee Comment to A.S.A. § 62-2208 (A.C.A. § 28-48-108) (1949 Act) 



a. The committee feels that the case 
law of Arkansas to the effect that an 
executor who acts under a will fixing the 
fees for his services, is bound by the sched- 
ule named in the will, should be contin- 
ued. 

b. It is the opinion of the committee 
that situations arise in which the statu- 
tory percentages allowed as compensation 
to a personal representative are inade- 
quate, primarily because a substantial 
part of the value of the estate of the 
decedent may consist of real estate. This 
frequently involves additional services by 
the personal representative although the 
title to such real estate does not pass 
through him. Accordingly provision was 



made that the court may in its discretion 
supplement the statutory percentages al- 
lowed where there is a substantial 
amount of real estate. Often a tremendous 
amount of time is spent by the personal 
representative in the evaluation of real 
estate for estate tax purposes. According 
to the variety of interests this effort may 
result in a benefit to persons owning the 
real estate or to the legatees. For these 
reasons the court should charge the fee 
allowed for these services to those who 
benefit from the efforts. 

d. This sub-section substantially reen- 
acts the provisions of Section 117, Pope's 
Digest. 

This section authorizes the employment 
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of an attorney without a court order, while 
the other skilled persons may be employed 
only if employment is authorized by the 



will or by the court. There is complete 
historical and practical justification for 
the distinction. 



Committee Comment to A.S.A. § 62-2208 (A.C.A. § 28-48-108) (1967 

Amendment) 



The Committee feels that the amount of 
the allowance of attorneys' fees should be 
commensurate with the value of the legal 
services rendered, and that the fee sched- 
ule contained in this provision should not 
be mandatory but merely a guide. 



It is also the purpose of the proposed 
amendment to clarify any uncertainty 
which might have been created as a result 
of the decision of Black v. Thompson, 235 
Ark. 725 (at 729 and 730), 361 S.W. (2d) 
753 (1962). 



Committee Comment to A.S.A. § 62-2209 (A.C.A. § 28-48-109) (1949 Act) 

This section is in harmony with our Driver (1940), 199 Ark. 1058, 136 S.W. 
present case law as expressed in Quinn v. (2d) 1015. 

Committee Comment to A.S.A. § 62-2209 (A.C.A. § 28-48-109) (1967 

Amendment) 

This amendment is recommended so will, even if this should be done by some- 
there will be statutory authority for pay- one other than the nominated executor or 
ing expense of defending or probating a administrator with the will annexed. 

Committee Comment to A.S.A. § 62-2211 (A.C.A. § 28-48-201(a)) 



This section follows closely Act 203 of 
1943 which amended Section 22, Pope's 
Digest. The measure of the amount of the 
bond is the estimated value of property 
passing through the hands of the personal 
representative, which the committee feels 
is much better than the fixing of a speci- 
fied minimum based on valuation of the 
estate, or a particular type of asset. This 



section eliminates the obscurity of the 
language of Section 22, Pope's Digest, as 
amended, which fixes the amount of the 
bond on the "estimated value of the es- 
tate," which has been construed not to 
include real property when same does not 
come into the hands of the personal rep- 
resentative. 



Committee Comment to A.S.A. § 62-2212 (A.C.A. 

Act) 



28-48-206(b) and (c)) (1949 



Provisions of subsection (a) are new to 
our statutory law but are in harmony with 
the decisions of our courts. The provision 



of subsection (b) is a restatement 
condensation of Act 324 of 1937. 



and 



Committee Comment to A.S.A. § 62-2212 (A.C.A. § 28-48-206(b) and (c)) (1967 

Amendment) 



The Committee feels that in many cases 
where there is a sole beneficiary of the 
estate or all distributees are adult and in 
full accord, administration is necessary 
only for the purpose of clearing title to real 
estate and settlement of estate taxes, if 
any. In such cases where no creditors are 
involved, the requirement of bond, inven- 



tory and accounting may be burdensome 
and serve no useful purpose. On the other 
hand, in any case where the rights of 
creditors may be affected or there is any 
possibility of adverse interests in the es- 
tate, the Committee feels that all doubts 
should be resolved in favor of protecting 
the rights of such claimants and that in 
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such cases the requirements of bond, in- 
ventory and accounting should be ob- 
served unless it can be demonstrated to 
the Court that there are, in fact, no such 
adverse interests. 

It is believed that the recommended 
amendment covers a situation where a 
distributee has filed a waiver and wishes 



to withdraw or revoke same, in that when 
the Court reduces or dispenses with bond, 
such action is subject to subsequent revo- 
cation. If a distributee sought to revoke or 
withdraw his waiver, the Court would 
have the power, in a proper case, to revoke 
its prior action to reduce or dispense with 
bond. 



Committee Comment to A.S.A. § 62-2213 (A.C.A. § 28-48-209) 



This is virtually a copy of Act 94 of 1947 
[§ 58-105 (A.C.A. § 28-69-101)] with the 
additional provision that joint control 



does not operate to alter the liability of the 
personal representative and the surety. 



Committee Comment to A.S.A. § 62-2221 (A.C.A. § 28-48-208) 



The committee is of the opinion that the 
1949 Probate Code and the Constitution 
make it clear that the probate court is one 
of record with exclusive jurisdiction over 
matters relative to estates of deceased 
persons, and, that the provisions of this 
section are amply justified. Section 672 of 
the Civil Code, being Section 5262, Pope's 
Digest, provides for the issuance of execu- 
tion upon any "final judgment, order or 
decree of the court of record." 



Subsection c affords an interested party 
the right to proceed separately in a court 
of competent jurisdiction for the relief he 
seeks; so in any event the remedy is pre- 
served to the injured party for the recov- 
ery of money from a defaulting personal 
representative and his sureties. 

The limitation on actions on the bond 
appears in Section 8936, Pope's Digest 
[§ 37-211 (A.C.A. § 16-56-113)]. 



Committee Comment to A.S.A. § 62-2401 (A.C.A. § 28-49-101) 



This section is new. There are many 
situations in which control of real estate 
by the personal representative is desir- 
able, even though neither control nor sale 
be necessary for the payment of claims. 
For example, serious loss could result if a 
will were contested, a protracted suit 
maintained for the construction of a will, 
or the heirs are beyond the seas or their 
whereabouts unknown. This section per- 



mits a receivership control of real estate 
for purpose of preservation thereof until 
rights are determined or beneficial inter- 
ests ascertained and vested. Such preser- 
vation of the real property of the estate 
may also be desirable when it is not cer- 
tain, but probably, that there may be need 
for resort thereto to pay claims, including 
estate taxes. 



Committee Comment to A.S.A. § 62-2402 (A.C.A. § 28-49-109) 



This section follows Section 69, Pope's 
Digest, with the addition that the section 
is now applicable to personal property and 



the proceeds of any property which cannot 
be recovered, whether real or personal. 



Committee Comment to A.S.A. § 62-2403 (A.C.A. § 28-49-104) 



This section is consonant with the pro- 
visions of Section 121, Pope's Digest, and 
the common law in Arkansas as stated in 
Treadway v. St. Louis, I. M. & S. Ry. Co. 



(1917), 127 Ark. 211, 191 S.W. 930 and 
Wilks v. Slaughter (1887), 49 Ark. 235, 4 
S.W. 766. 
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Committee Comment to A.S.A. § 62-2406 (A.CA § 28-49-102) 



The committee has found no Arkansas 
Statute dealing with conversion as cov- 
ered by this section. The case law is sub- 



stantially the same as prescribed herein. 
This section includes and replaces Section 
122, Pope's Digest. 



Committee Comment to A.S.A. § 62-2408 (A.C.A. § 28-49-105) 



The decisions in Arkansas do not recog- 
nize the concept of an executor de son tort. 
Rust v. Witherington, 17 Ark. 129, 



Barasien v. Odum, 17 Ark. 122. The sec- 
tion merely restates the theory of these 
cases. 



Committee Comment to A.S.A. § 62-2409 (A.C.A. § 28-49-103) 



This section supplants Sections 55, 56, 
and 57, Pope's Digest enlarging the right 
of discovery on the part of any person 
interested in the estate and making it 
clear that the proceedings under this sec- 
tion are limited to those in the nature of 



discovery. See Moss v. Sandefur (1854), 15 
Ark. 381. The right of the probate court to 
attach property belonging to the decedent 
is withdrawn since the committee feels 
that such attachment may more properly 
be enforced in other courts. 



Committee Comment to A.SA. § 62-2501 (A.C.A. § 28-39-101) (1949 Act) 



The committee feels that the allowance 
of $300 to the widow and children should 
be raised to $500 as against creditors and 
$1000 as against next of kin and legatees. 
These amounts represent no greater pur- 
chasing power today than the smaller 
amounts at the time of the earlier legisla- 
tion. 



The committee cannot make it too plain 
that it has not touched the substantive 
law of dower, curtesy and homestead. In 
the foregoing section it has endeavored to 
collect under one head all statutory allow- 
ances on account of death, as distin- 
guished from dower, curtesy and home- 
stead. 



Committee Comment to A.S.A. § 62-2501 (A.C A. § 28-39-101) (1967 

Amendment) 



The Committee recommends amend- 
ment of subsection a, in accordance with 
changed economic conditions since the 
Probate Code was first enacted, to provide 
allowances of $2,000 as against 
distributees, or $1,000 as against credi- 
tors. 

It is also recommended that subsection 
a be amended to provide that the allow- 
ances are vested, and therefore qualify 
under the marital deduction provisions of 
the Federal Estate Tax Act. This part of 
the recommended amendment is based 



upon Public Act No. 370 of the Connecti- 
cut Legislature, effective October 1, 1961, 
discussed in Second National Bank of 
New Haven v. United States, 222 F. Supp. 
446 (D. Conn. 1963), stating that the Con- 
necticut amendment qualifies the widow's 
allowance for the marital deduction. 

The Committee also recommends 
amendment of subsection a to clarify its 
application to the situation where there 
may be minor children in the home who 
are not minor children of the decedent. 



Committee Comment to A.S.A. § 62-2601 (A.C.A. § 28-50-101) 



Although subsection a. provides that a 
claim of the state or subdivision thereof is 
barred unless the claim is presented 
within a required period, the right of the 
state, or a subdivision thereof, to enforce a 



claim for taxes or other indebtedness, 
which by statute is secured by a lien, is 
preserved in subsection e. The committee 
feels that any claim of the state, or a 
political subdivision thereof, other than a 
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lien claim for taxes, should stand on a 
parity with claims of natural persons or 



corporations against the decedent's es- 
tate. 



Committee Comment to A.S.A. § 62-2603 (A.C .A. § 28-50-103) 



The foregoing re-enacts substantially 
Sections 101-104, Pope's Digest, but in 
fewer words. Section 105, Pope's Digest, 
entitled "Nonsuit of unverified demand" is 



not re-enacted. This section provided for 
the dismissal of the claim if it had not 
been verified prior to the filing of an action 
against the personal representative. 



Committee Comment to A.S.A. § 62-2604 (A.C.A. § 28-50-104) (1967 

Amendment) 



The Committee recommends amend- 
ment to authorize the use of ordinary mail 
rather than registered mail. It appears 
that in several counties in the State, 
Clerks are using ordinary mail to notify 



the personal representative of the filing of 
claims, and in the opinion of the Commit- 
tee the additional trouble and expense of 
registered mail is not justified in this 
situation. 



Committee Comment to A.S.A. § 26-2605 (A.C.A. § 28-50-105) (1949 Act) 



The purpose of subsection c. is to permit 
a personal representative to pay small 
claims against the decedent's estate with- 
out the necessity of any formal claim 
whatever. Under the present law, if the 
personal representative makes such pay- 
ments, he does so at his peril, even though 
the debt paid may be valid. The personal 
representative must, if his acts are ques- 
tioned, establish the validity of any of 



these small claims which he has paid. 
This subsection is intended to permit the 
payment of utility bills and other house- 
hold expenses which have accrued within 
a short time before the decedent's death, 
although by its terms it may also be used 
for other claims. It is designed to reduce 
the cost of administration involved in the 
filing of small claims, whose validity is not 
subject to question. 



Committee Comment to A.S.A. § 62-2605 (A.C.A. § 28-50-105)(1967 

Amendment) 



This recommended amendment [subsec. 
a.] is intended to change the holding of 
Brown v. Hanauer (1887), 48 Ark. 277 (at 
281-282), 3 S.W. 27, that the 10-year stat- 
ute of limitations generally applicable to 
judgments does not begin to run until the 
closing of an estate. It is also intended to 
change the holding of Rose v. Thompson, 
36 Ark. 254 (1880), that the statute for 
reviving judgments does not apply to Pro- 
bate Court judgments. 



In view of the change in economic con- 
ditions since the Probate Code was first 
enacted in 1949, the Committee recom- 
mends change of this subsection c. to the 
extent of authorizing payment of claims 
before they have been formally allowed, 
not to exceed $600.00 in the aggregate, 
and not to exceed $50.00 for any one 
claim. 



Committee Comment to A.S.A. § 62-2609 (A.C.A. § 28-50-109) (1949 Act) 



This section clarifies procedure with ref- 
erence to secured claims not covered by 
our existing statutes, but in a manner the 
committee believes to be in harmony with 
the policy of our law as expressed by 
judicial decisions. On first impression 
there may be thought to be a duplication 



in the provisions in subsection e. with 
reference to the Probate Court authoriz- 
ing a sale of the equity in property which 
the decedent has mortgaged or pledged, 
and the similar process found in Section 
98 (A.C.A. 5 28-49-108). It will be ob- 
served, however, that Section 98 (A.C.A. 
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§ 28-49-108) applies to encumbered as- 
sets of the estate, irrespective of whether 
the secured creditor has filed a claim 
against the estate, whereas Section 118 



(A.C.A. § 28-50-109) applies only to the 
case in which the creditor has voluntarily 
filed a claim which is secured. 



Committee Comment to A.S.A. § 62-2609 (A.C.A. § 28-50-109) (1967 

Amendment) 



Read literally, Section 62-2609 (A.C.A. 
§ 28-50-109) would give the Probate 
Court jurisdiction of all property which is 
security for a secured claim, but it cannot 
apply to the security given to a creditor by 
a codebtor, not the decedent, on a contin- 
gent claim. For example, it could not apply 
where the maker of a note has given a 
mortgage to the payee-creditor, and the 
decedent was an indorser or guarantor, 
and there has been no default on the note. 
The claimant (payee-creditor) cannot sur- 



render the security to the decedent's es- 
tate, and since the main debtor is not in 
default, the claimant cannot foreclose the 
mortgage. The proposed amendment 
would clarify the Section by providing 
that it does not apply to contingent claims, 
except as to security given by the decedent 
to the creditor who has the contingent 
claim. Contingent claims excluded from 
this Section are covered under Sections 
62-2610 (A.C.A. § 28-50-110) and 62-2611 
(A.C.A. § 28-50-111). 



Committee Comment to A.S.A. § 62-2610 (A.C.A. § 28-50-110) 



This section covers (a) claims which do 
not become absolute prior to the order of 
distribution of the estate, in which cases 
the creditor may elect to file his claim, (b) 
claims which are contingent at the incep- 
tion of the estate but which become abso- 
lute at least six months prior to the order 
of final distribution, in which case there is 
the requirement that the claim be filed, 
and (c) the rights of the holders of contin- 
gent claims who were not required to and 
did not present their claims (whose rights 
are not barred thereby) and whose claims 
become absolute more than six months 
prior to the order of final distribution. 

As early as 1853 in Walker v. Byers, 14 
Ark. 246, the Supreme Court held that 
there was no requirement to file a contin- 
gent claim against an estate. Upon the 
claim becoming absolute subsequent to 
the termination of the estate, the court 
held that the creditor could pursue the 
distributees to the extent of the property 
received by them. 

Hall v. Cole, 71 Ark. 601, 76 S.W. 1076 
(1903), and Planters' Mutual Insurance 
Association v. Nelson, 80 Ark. 103, 96 S.W. 
123 (1906), also state the rule that equity 
will enforce contribution out of lands held 
by the heirs in an action by a contingent 
creditor whose claim had matured. 



It is to be observed that the distributee 
is liable, in the case of the contingent 
creditor who files his claim, to the extent 
of the estate received by him, as distin- 
guished from the lesser liability to the 
contingent creditor whose unfiled claim 
becomes absolute after administration. 

Numerous decisions of the Supreme 
Court hold that a contingent creditor may 
obtain satisfaction out of assets passing to 
the distributee and remaining in his 
hands; and several cases specifically hold 
that the property passing into the hands 
of an innocent purchaser cannot be 
reached by the creditor (Wallace v. 
Swepston (1905), 74 Ark. 520, 86 S.W. 
398). The committee has found no case in 
Arkansas directly passing on the liability 
of a distributee who has disposed of the 
property he received. 

The rule of the Supreme Court seems to 
be that a distributee in the case of a 
creditor with a contingent claim which 
became absolute after the termination of 
the estate, is personally liable to the ex- 
tent of the value of the property received 
by him. The foregoing section, however, 
limits the liability in such cases to the 
property received by the distributee or its 
proceeds remaining in the hands of the 
distributee. 
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Committee Comment to A.S.A. § 62-2612 (A.C.A. § 28-50-112) 



This confers authority upon the per- 
sonal representative to compromise a 
claim against the estate in a manner sim- 
ilar to the authority conferred by Section 
96 [§ 62-2403 (A.C.A. § 28-49-104)] to 
compromise a claim due the estate. 

The case rule permitting a personal 
representative to compromise a claim due 
the estate (now authorized by Section 96 
[§ 62-2403 (A.C.A. § 28-49-104)] of the 
1949 Probate Code) was that no authority 
of court was required and that the per- 



sonal representative could proceed to act 
and cast the burden upon those who 
would impeach his conduct to show fraud 
or mistake, even though the statute pro- 
vided for approval of such compromise by 
the court; Treadway v. St. Louis I. M. and 
S. Ry. (1917), 127 Ark. 211, 191 S.W. 930, 
and Wilks v. Slaughter (1887), 49 Ark. 
235, 4 S.W. 766. The statute there in- 
volved is Section 121, Pope's Digest [§ 62- 
417 — repealed]. 



Committee Comment to A.S.A. § 62-2704 (A.C.A. § 28-51-103(a)-(c)) 



Sections 124 [§ 62-2701 (A.C.A. § 28- 
51-101)] and 127 [this section] represent a 
substantial change in the law, in that they 
abolish any priority as between real or 
personal property being resorted to for the 
purpose of payment of claims against the 
estate or expenses of administration, in- 
cluding taxes. It is the thought of the 
committee that the conditions which gave 
rise to the policy of our law that the 
personal property of an estate should be 
exhausted before resorting to the real 
property for the payment of debts and cost 
of administration no longer prevail. This 
policy was adopted when the economic 
organization of our state was built almost 
entirely around agricultural operations, 
and land was almost invariably the prop- 
erty of primary importance to the surviv- 
ing spouse and heirs of the decedent. 



Under modern conditions various types of 
personal property, including corporate 
stocks, are frequently more desirable for 
providing security for the widow and heirs 
of a deceased, than real property. The 
committee, therefore, has made bold to 
make a definite change in the policy of our 
law on this point. 

The idea of vesting a court with discre- 
tion to sell real property in an instance not 
involving the payment of debts with the 
proceeds is not new. Section 136, Pope's 
Digest [§ 62-2713 (A.C.A. § 28-51-203)], 
authorizes the court to order the sale of 
real property whenever in the judgment of 
the court "it would be materially to the 
advantage of the estate to make such sale, 
and to reinvest the proceeds of the sale in 
other lands or securities of any kind." 



Committee Comment to A.S.A. § 62-2706 (A.C.A. § 28-51-103(e)) 



This section affords to a creditor the 
same relief afforded by Sections 167 to 
170, Pope's Digest [§§ 62-2908 — 62-2911 
(A.C.A. §§ 28-53-113 — 28-53-117)] that 
is to say, a means for requiring a sale of 
the property of the estate for the payment 
of debts, without setting up an entirely 
distinct procedure for the sale of such 



property as is done by the existing law. 
This section also affords the same power 
to a distributee or other person interested 
in the estate, who may desire to force the 
sale of assets to avoid loss by deteriora- 
tion, or for other equally imperative rea- 
sons. 



Committee Comment to A.S.A. § 62-2714 (A.C.A. § 28-51-301) (1967 

Amendment) 



The only change to be effected by this 
amendment is to increase the value of 
properties sold without requirement of 
notice to $1,500.00. In view of the inflated 
dollar values of property since the original 
1949 Probate Code was enacted, it is felt 



this is a realistic consonant change. Sim- 
ilar changes, for similar reasons are rec- 
ommended in other Sections of the 1949 
Probate Code relative to stated dollar val- 



ues. 
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Committee Comment to A.S.A. § 62-2719 (A.C.A. § 28-51-305) (1967 

Amendment) 



The Committee heard expressions from 
many lawyers and Judges that the re- 
quirement for a 5-day lay-over period be- 
tween report of sale and confirmation 
thereof serves no useful purpose, because 
a private sale, having been first autho- 
rized after notice to interested persons, by 
its very nature is of interest only to the 



selling estate and the private purchaser. 
Thus, a report of sale, reflecting confor- 
mity to order of sale, can be immediately 
approved and confirmed without the 5-day 
delay relating to public sales, and without 
an additional formal order of approval and 
confirmation in extenso. 



Committee Comment to A.S.A. § 62-2720 (A.C.A. § 28-51-306) 



This section simplifies land title prob- 
lems by making the deed of the personal 
representative and the order of the court 
confirming the action, adequate and suffi- 
cient evidence to be recorded and shown 
on the abstract of title for the purpose of 
showing a marketable title, thus eliminat- 
ing the necessity of showing all the inci- 



dental steps in the Probate proceedings. 

A parallel is found in the provisions 
relating to Commissioners' deeds, which 
require the recitation of the order of con- 
firmation. See Sections 1816-1823, Pope's 
Digest [§§ 30-501 — 30-508 (A.C.A. § 16- 
66-116)]. 



Committee Comment to A.S.A. § 62-2721 (A.C.A. § 28-51-307) 



The committee is aware that most, if 
not all, of the foregoing provisions have 
already been covered by Section 77 of the 



1949 Probate Code [§ 62-2208 (A.C.A. 
§ 28-48-108)]. 



Committee Comment to A.S.A. § 62-2801 (A.C.A. § 28-52-101) 



Subsection b(l) (A.C.A. § 28-52- 
101(b)(1)) covers cases of damages re- 
ceived under wrongful death statutes, or 
appointed property where the decedent 
was the donee of a general power of ap- 
pointment and was insolvent. This section 
also covers the situation where the per- 
sonal representative takes possession of 
property which he erroneously believes to 
belong to the decedent individually. 



Subsection b(2) (A.C.A. § 28-52- 
101(b)(2)) includes a situation where a 
personal representative commingles the 
proceeds of a life insurance policy with 
assets of the estate, although the estate is 
not the beneficiary of the policy. For a 
discussion of this matter, see 29 Va. L. 
Rev. 951 (1943). 



Committee Comment to A.S.A. § 62-2810 (A.C.A. § 28-52-109) 



The majority of the committee feels that 
the provision for sixty days publication of 
notice of the filing of the account, in con- 
junction with the provision of Section 47 
[§ 62-2108 (A.C.A. § 28-40-108(b))] to the 
effect that any interested person may file 



with the clerk of the court a request enti- 
tling him to special notice of each substan- 
tial step taken in connection with the 
administration of the estate, makes ade- 
quate provision for notice where special 
notice is desirable. 
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Committee Comment to A.S.A. § 62-2902 (A.C A. §§ 28-53-103 — 28-53-106) 



This section contemplates that a final 
account will normally include a petition 
for an order specifically directing final 
distribution of the assets of the estate; but 
at the discretion and at the risk of the 
personal representative, he may make fi- 
nal distribution of the estate and incorpo- 
rate a report thereof in his final account; 
in which latter case the order may ap- 
prove the final account, and also expressly 
approve and be conclusive as to the distri- 
bution previously made. If the final ac- 
count does not include a report of, but 
rather prays authority for an order autho- 
rizing final distribution, there will be a 



further and final order approving the re- 
port of final distribution. As a matter of 
nomenclature, it is contemplated that the 
final account will be known as such, al- 
though it does not include a report of final 
distribution but prays for an order direct- 
ing such distribution. 

The committee feels that the order of 
final distribution should completely bar 
all persons who may have a right to object 
to any of the proceedings as to any matter 
which might be the basis of their objec- 
tions. It does not bar third persons who 
would have no right to intervene in the 
proceedings or to object to the order. 



Committee Comment to A.S.A. § 62-2903 (A.C A. § 28-53-107) 



A testator may determine the order in 
which the assets of his estate are applied 
to the payment of his debts and legacies. If 
he does not, then the provisions of this 
section lay down rules which may be re- 
garded as approximating his intent. How- 
ever, his intent may be indicated not only 
by an express designation of a property or 
fund or by an express statement of the 
order in which assets are to be applied, 
but also by the implied purpose of the 
devise or by the general testamentary 
plan. Thus, it is commonly held that, even 
in the absence of statute, general legacies 



to a wife, or to persons with respect to 
which the testator is in loco parentis, are 
to be preferred to other legacies in the 
same class because this accords with the 
probable purpose of the testator. More- 
over, the general testamentary plan is 
often important in determining matters of 
abatement when the surviving spouse 
elects to take against the will. The same 
may be true where abatement takes place 
to provide for the share of a pretermitted 
heir. The provisions of subsection b em- 
brace these and other situations of similar 
character. 



Committee Comment to A.S.A. § 62-2905 (A.C.A. § 28-53-109) 

This section relates only to procedure advancement presently found in Sections 
and does not affect the substantive law of 4353, et seq., of Pope's Digest. 

Committee Comment to A.S.A. § 62-2908 (A.CA § 28-53-113) 



It is believed that the intention of a 
decedent who has incurred indebtedness 
secured by a mortgage or pledge is more 
likely to be accomplished by the discharge 
of the indebtedness out of the general 
estate as he would have done had he lived, 
than by requiring the indebtedness to be 
paid out of the mortgaged security. The 
holder of the lien could have, in any event, 
filed his claim against the estate and this 
declaration of policy merely precludes a 



subrogation suit by reason of the payment 
of a secured debt, since the intention of 
the testator or decedent might not have 
contemplated any such reallocation of his 
assets. This is particularly true in the case 
of homesteads which under intestacy law 
would pass to a widow whose interest 
might be limited from the standpoint of 
time, and any contrary view might well 
place upon her a burden which would 
exceed her homestead benefits. 
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Committee Comment to A.SA. § 62-2909 (A.CA. § 28-53-114) 

Section 95, Pope's Digest [§ 62-1025 — 
repealed]. 

Committee Comment to A.S.A. §§ 62-2911 (A.CA §§ 28-53-116 and 28-53-117) 

(1949 Act) 



Escheats are covered by Sections 5087 — 62-1832 (A.CA. 
through 5118, Pope's Digest [§§ 62-1801 104 — 28-13-112)]. 



Committee Comment to A.S.A. § 62-2911 (A.C.A. 

(1967 Amendment) 



28-13-102, 28-13- 
28-53-116 and 28-53-117) 



By definition in Section 3 (§ 62-2003 
(A.C.A. § 28-1-102)), "distributee" in- 
cludes a devisee, an heir, or a surviving 
spouse. "Heir" does not include a surviv- 
ing spouse. Section 173 (§ 62-2914 
(A.C.A. § 28-53-101)) authorizes a peti- 
tion to determine heirship. Section 170 
(§ 62-2911 (A.C.A. §§ 28-53-116 and 28- 
53-117)) authorizes sale of non-liquid as- 
sets distributable to a distributee. The 
Committee believes both Sections should 
be amended to permit, in a proper case, a 
proceeding under Section 173 (§ 62-2914 
(A.C.A. § 28-53-101)) to determine 
spouseship; and under Section 170 (§ 62- 



2911 (A.C.A. §§ 28-53-116 and 28-53- 
117)), a sale of a missing spouse's interest, 
such as by dower or curtesy including, if 
just cause shown, the entire assets of 
which the missing spouse's (or other dis- 
tributee's) distributable share forms a 
part. 

The proposed amendment also provides 
that in a case where funds distributable to 
a missing distributee are to be held by the 
Clerk of the Court in safekeeping, such 
funds shall, if deposited in a financial 
institution, be placed in a formal deposit 
which will draw interest. 



Committee Comment to A.S.A. § 62-2912 (A.C.A. § 28-53-118) 



The courts in this state have settled the 
law concerning fraud in settlement of ac- 
counts of personal representatives. The 
language of the 1949 Probate Code with 
regard to settlement of accounts follows 
that of Section 189 of Pope's Digest. The 
judicial decisions under Section 189, 



Pope's Digest, will therefore be applicable 
to this section of the 1949 Probate Code. 
The probate court is given jurisdiction to 
reopen a settlement in the event of fraud 
rather than requiring the party to go into 
chancery before the same judge in an 
independent suit. 



Committee Comment to A.SA. § 62-2914 (A.CA. § 28-53-101) (1967 

Amendment) 

See Committee Comment under pro- 2911 (A.CA. §§ 28-53-116 and 28-53- 
posed amendment to Section 170 (§ 62- 117)). 

Committee Comment to A.S.A. § 62-3101 (A.C.A. § 28-42-102) 



At the present time there is little stat- 
utory law in Arkansas or elsewhere on 
ancillary administration. The case law on 
the subject is far from satisfactory and has 
been productive of many expensive con- 
flicts. The foregoing sections mould a do- 
miciliary and ancillary administrations 
(however many the facts require) into a 



judicial unit without sacrificing any right 
or benefits in favor of residents of this 
state. The administration of a decedent's 
estate is a proceeding in rem and all 
administrations pertaining to the same 
estate should have a definite and mobile 
connection with the domiciliary adminis- 
tration. The foregoing provisions permit 
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broad handling by the domiciliary and 
ancillary administrations of all matters in 
which they are mutually interested, and, 
at the same time, effective safeguard is 
given to the residents of this state. 

In those cases where a nonresident may 
be permitted to serve as ancillary per- 
sonal representative, the nonresident is 
amenable to process and notice in this 
state through the appointment of an agent 
for the purpose of service of process and 



notice. The committee regards this provi- 
sion as necessary. The court has a wide 
latitude of discretion as to permitting the 
domiciliary personal representative to 
serve as ancillary personal representative 
in this state, and in all cases may require 
a local resident to serve as ancillary per- 
sonal representative where such an ap- 
pointment be in the best interest of the 
estate. 



UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT 
(§ 28-2-101 ET SEQ.) 

Prefatory Note 

See Prefatory Note, under the Uniform 
Disclaimer of Transfers by Will, Intestacy 
or Appointment Act, infra. 

Prefatory Note to Uniform Disclaimer of Transfers 
by Will, Intestacy or Appointment Act 



There are many instances in which, 
either because of failure to plan effectively 
or because of unforeseen change of cir- 
cumstances, transfers at death or gifts 
impose unexpected expense or hardship 
upon the recipients. The hardship is par- 
ticularly acute when the assets are lim- 
ited. 

More efficient utilization of limited re- 
sources by the family and other estate 
planning objectives, which for one reason 
or another cannot be attained before 
death, can sometimes be accomplished af- 
ter death by recourse to the common law 
right of renunciation, or "disclaimer" — a 
right which is recognized in virtually ev- 
ery state as holding that a gift under a will 
cannot be forced upon the legatee if he 
chooses not to accept it. However, even 
though the right to disclaim is well estab- 
lished, the common law principles leave 
much to be desired in the way of complete- 
ness and certainty. 

Historically, only gifts under a will, i.e., 
testate successions, could be renounced; 
for reasons related to feudalism an heir 
was not permitted to reject his intestate 
share. 

The right to make partial disclaimers 
has, under common law, depended on 
whether the gift is severable. If the will 
gives Blackacre and Whiteacre to A, he 
can accept Blackacre and renounce 
Whiteacre, but if the will gives him only 
Blackacre, he cannot accept half and re- 
ject the other half. If the will gives B a 
$1,000 legacy, he may not, it seems, accept 
$500 and reject the balance. 

While the basic right has been recog- 
nized, the procedure for accomplishing a 
disclaimer, the time limits for doing so, 
the disposition of the disclaimed property, 



and the effect of the disclaimer on the 
rights of others are often unsettled. Leg- 
islation is needed to strip away historical 
limitations and provide clear procedures. 

In some states codifiers have been un- 
willing to include in a probate code stat- 
utes relating to deeds and contractual 
arrangements such as trusts and insur- 
ance. For this reason, companion uniform 
acts have been proposed, one dealing with 
transfers at death and the other with 
inter-vivos transfers. A third act, being an 
integration of the separate acts, was de- 
veloped for use in states where the codifi- 
cation system is able to accommodate a 
single law dealing with both types of 
transfers and where a single statute is 
preferred. 

The uniform acts are generally similar 
to legislation developed by the Section on 
Real Property, Probate and Trust Law of 
the American Bar Association in 1968 and 
published in the Summer of 1968 Journal 
of that Section. The A.B.A. proposed leg- 
islation was in turn based upon § 58 of 
the Model Probate Code (1948) which ex- 
tended the right of disclaimer to intestate 
as well as testate succession and permit- 
ted partial as well as full disclaimers, and 
on § 15b of the Illinois Probate Act (1961) 
which applied the right of disclaimer to 
future interests and to interests under the 
exercise of a power of appointment. This 
latter was dictated by the frequency with 
which modern-day wills or trust agree- 
ments leave property on a life estate (legal 
or equitable) to a widow, with remainder 
to the decedent's children. If a child 
should wish to disclaim his share, the 
common law has been unclear on which he 
must renounce and by what method. See 
Estate of Page, 113 N.J. Super. 582, 274 



501 



502 



UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT 



A.2d 614 (1970). Although many states 
have legislation reflecting those concerns, 
the statutes are varied in the coverage 
and procedures employed, resulting in 
much confusion and uncertainty. 

The disposition of disclaimed property 
has been one of the more difficult prob- 
lems presented in legislation on disclaim- 
ers. The approach taken in the Acts is to 
analogize disclaimer to lapse and dispose 
of the renounced interest as if the dis- 
claimant had predeceased the testator in 
the case of a disclaimer of a present inter- 
est and as if the disclaimant had prede- 
ceased the termination of the preceding 
interest in the case of a disclaimer of a 
future interest. 

As respects the time for making dis- 
claimer, the common law imposed only a 
requirement of reasonableness. The Con- 
ference concluded that a specific period 
had merit and suggests 9 months. The 
longer the time allowed, the greater the 
risk of conduct inconsistent with rejection 
of the gift and indicative of implied accep- 
tance; the shorter the time allowed, the 
greater the risk of not having full infor- 
mation for intelligent action. See 
Broadhag v. U.S., 319 F.Supp. 747 (S.D. 
W.Va.1970). 

The Acts codify the doctrine of "relation 
back", which has the effect of preventing a 
succession from becoming operative in fa- 
vor of the disclaimant. They also declare 



that the relation back shall be "for all 
purposes" which would include creditors 
and taxing authorities, and it has been so 
held under similar statutes. Estate of 
Hansen, 109 Ill.App.2d 283, 248 N.E.2d 
709. 

The Acts specifically state that a limita- 
tion in the nature of a spendthrift provi- 
sion or similar restriction will not affect 
the right to disclaim. 

The Tax Reform Act of 1976 introduced 
into the Internal Revenue Code the con- 
cept of a "qualified disclaimer" by the 
addition of Section 2518, and, for trans- 
fers creating an interest in a disclaimant 
made after 1976, the requirements of that 
Section must be met in order for a dis- 
claimed interest to be treated as never 
having been transferred to the disclaim- 
ant for Federal estate, gift and genera- 
tion-skipping tax purposes. As to the man- 
ner of making disclaimer, the Acts are 
consistent with the new Federal require- 
ments. As to the time for making dis- 
claimer, the Acts incorporate the time re- 
quirements of Section 2518 only for 
disclaimers which are subject to that Sec- 
tion and which specifically state that they 
are intended to qualify thereunder; the 
preexisting (and generally more liberal) 
time requirements have been retained for 
disclaimers not subject to that Section or 
not intended to qualify thereunder. 



Comment to § 1 (A.CA. § 28-2-101)* 



This Act mirrors the provisions of the 
separate disclaimer Acts and is designed 
for application in states where the codifi- 
cation system lends itself to a single Act 
affecting successions and transfers 
whether derived from testamentary or 
nontestamentary sources. 



The comments made with respect to the 
testamentary Act and nontestamentary 
Act are applicable to this Act. 



*The Arkansas version is different from 
this section of the uniform act. 



Comment to § 11* 



This Act mirrors the provisions of the 
separate disclaimer Acts and is designed 
for application in states where the codifi- 
cation system lends itself to a single Act 
affecting successions and transfers 
whether derived from testamentary or 
nontestamentary sources. 

The comments made with respect to the 



testamentary Act and nontestamentary 
Act are applicable to this Act. 



*This section of the uniform act was not 
adopted by the Arkansas General Assem- 
bly and was not codified in the Arkansas 
Code. 



UNIFORM SIMULTANEOUS DEATH ACT 

(§ 28-10-101 ET SEQ.) 

Prefatory Note 



After more than five years' study a Uni- 
form Simultaneous Death Act has been 
approved by the National Conference of 
Commissioners on Uniform State Laws 
and recommended to the various legisla- 
tures for adoption. Two considerations 
justify the hope that the Act which is 
presented herewith will be received favor- 
ably by the legislative bodies of the vari- 
ous States. It may be a sad commentary, 
but the pace of modern living with its 
multiple forms of transportation has 
caused the instances of simultaneous 
death to occur with much greater fre- 
quency than in the past. More and more 
therefore courts will be called upon to 
administer the estates of persons who 
have died under circumstances that there 
is no evidence of survivorship and it is 
desirable to have a workable and uniform 
rule to apply in such instances. The sec- 
ond consideration which should recom- 
mend this Act to the various legislative 
bodies is the unsatisfactory variety of 
methods that have been devised either as 
a result of jurisprudence or the result of 
legislation to administer this troublesome 
legal situation. Some States have set ar- 
bitrary presumptions which are employed 
by the courts to determine the devolution 
of property. In other States there is the 
"common law rule" which indulges no pre- 
sumption one way or the other and leaves 
the matter to the respective claimants to 
prove survivorship. Both situations seem 
to be unrealistic. Prescribed presumptions 
frequently ignore the facts of life. For 
instance in some States it is presumed 
(conclusively) that an adult in good health 
survives a minor child or infant. If the 
minor happened to be the son or daughter 



of the adult it is more reasonable to sup- 
pose that the adult would have used every 
expedient to protect the child even at the 
sacrifice of his own life. In those States 
where there is no presumption whatever 
indulged courts are faced with an anach- 
ronism. The reason for the difficulty of 
administration is that it is impossible to 
know which of the persons has survived. 
Yet the "common law rule" in effect says 
that the person who claims by virtue of an 
alleged survivorship must prove the sur- 
vivorship which is tantamount to de- 
manding the impossible. 

The theory of the present Act makes no 
effort whatever to resolve the un- 
resoluble. The formula is a simple one and 
easily applied. The theory of the present 
Act is that as to the property of each 
person he is presumed to be the survivor 
and it is administered accordingly 

Perhaps a word ought to be said with 
respect to Section four which deals with 
contracts of insurance. The Act provides 
that when the insured and the beneficiary 
in a policy of life or accident insurance 
have died and there is no sufficient evi- 
dence that they have died otherwise than 
simultaneously the proceeds of the policy 
shall be distributed as if the insured had 
survived. Obviously this section creates a 
conclusive presumption. The special cir- 
cumstances seem to justify the creation of 
a presumption relative to the survivorship 
of the insured or beneficiary. By providing 
that the insured presumably survived it is 
thought that the result will most nearly 
approximate the intention of the real 
party in interest. If it does not, he is at 
liberty to provide otherwise in the con- 
tract of insurance. 



503 



UNIFORM DISPOSITION OF COMMUNITY 
PROPERTY RIGHTS AT DEATH ACT 

(§ 28-12-101 ET SEQ.) 
Prefatory Note 



Frequently spouses, who have been do- 
miciled in a jurisdiction which has a type 
of community property regime, move to a 
jurisdiction which has no such system of 
marital rights. As a matter of policy, and 
probably as a matter of constitutional law, 
the move should not be deemed (in and of 
itself) to deprive the spouses of any preex- 
isting property rights. A common law state 
may, of course, prescribe the dispositive 
rights of its domiciliaries both as to per- 
sonal property and real property located 
in the state. California's development of 
its "quasi-community property'' laws illus- 
trates the distinction. 

The common law states, as contrasted 
to California, have not developed a statu- 
tory pattern for disposition of estates con- 
sisting of both separate property of 
spouses and property which was commu- 
nity property (or derived from community 
property) in which both spouses have an 
interest. In these states there have been 
relatively few reported cases (although 
the number has been increasing in recent 
years); the decisions to date show no con- 
sistent pattern and the increasing impor- 
tance of the questions posed suggests the 
desirability of uniform legislation to min- 
imize potential litigation and to facilitate 
the planning of estates. 

This act has a very limited scope. If 
enacted by a common law state, it will 
only define the dispositive rights, at 
death, of a married person as to his inter- 
ests at death in property "subject to the 
Act" and is limited to real property, lo- 
cated in the enacting state, and personal 
property of a person domiciled in the en- 
acting state. The purpose of the Act is to 
preserve the rights of each spouse in prop- 
erty which was community property prior 
to change of domicile, as well as in prop- 
erty substituted therefor where the 
spouses have not indicated an intention to 
sever or alter their "community" rights. It 
thus follows the typical pattern of commu- 
nity property which permits the deceased 



spouse to dispose of "his half't " of the 
community property, while confirming the 
title of the surviving spouse in "her half." 

It is intended to have no effect on the 
rights of creditors who became such before 
the death of a spouse; neither does it affect 
the rights of spouses or other persons 
prior to the death of a spouse. While 
problems may arise prior to the death of a 
spouse they are believed to be of relatively 
less importance than the delineation of 
dispositive rights (and the correlative ef- 
fect on planning of estates). The prescrip- 
tion of uniform treatment in other con- 
texts poses somewhat greater difficulties; 
thus this Act is designed solely to cover 
dispositive rights at death, as an initial 
step. 

The key operative section of the Act is 
Section 3 (A.C.A. § 28-12-103) which sets 
forth the dispositive rights in that prop- 
erty defined in Section 1 (A.C.A. § 28-12- 
101), which is subject to the Act. Section 2 
(A.C.A. § 28-12-102) follows Section l's 
(A.C.A § 28-12-101) definition of covered 
property and is designed to provide aid, 
through a limited number of rebuttable 
presumptions, in determining whether 
property is subject to the Act. 

No negative implications were intended 
to be raised by lack of inclusion of other 
presumptions in Section 2 (A.C.A. § 28- 
12-102); areas not covered were simply 
left to the normal process of ascertain- 
ment of rights in property. 

The first three sections form the heart 
of the Act; the succeeding sections might 
almost be described as precatory and have 
been added to clarify situations which 
, would probably follow from the first three 
sections but which might raise questions. 
Thus, Section 8 (A.C.A. § 28-12-108) 
makes it clear that nothing in the Act 
prevents the spouses from severing any 
interest in community property or creat- 
ing any other form of ownership of prop- 
erty during their joint lives; and, such 
action on their part will effectively remove 



504 



COMMENTARIES 



505 



any property from classification as prop- 
erty subject to this Act. Similarly, Section 
9 (A.C.A. § 28-12-109) makes it clear that 
the Act confers no rights upon a spouse 
where, by virtue of the property interests 
existing during the joint lives of the 
spouses, that spouse had no right to dis- 
pose of such property at death. By way of 
illustration, in at least one community 
property jurisdiction, the wife has no right 
to dispose of any part of the community 
property if she predeceases her husband. 
If the law of that jurisdiction is construed 
so as to treat this as a rule of property, 
then the move to the common law state 



should not alter the "property interest" of 
the spouses by conferring a right on the 
wife which she did not previously possess. 
On the other hand, if the provision is 
treated as simply establishing a pattern of 
dispositive rights on death of a wife who 
predeceases her husband, rather than a 
property right, the common law state of 
new domicile could prescribe an alterna- 
tive pattern of dispositive rights. The Act 
does not resolve this question; rather it 
simply makes clear that it does not affect 
existing "property rights," leaving to the 
courts the interpretation of the effect of 
the community property state's law. 



Comment to Section 1 (A.C.A. § 28-12-101) 



This section defines property subject to 
the Act. 



Subsection (1) (A.C.A. § 28-12-101(1)): Personal 
Property 



Subsection (1) (A.C.A. § 28-12-101(1)) 
is designed to cover all personal property 
which was acquired while the spouses 
were domiciled in a community property 
state, to the extent that it would have 
been treated as community property by 
that state at the time of acquisition and 
that no further action terminated the 
community character of the property. It 
also includes any property which was not 
originally community property but be- 
came such by agreement and, further, 
brings within the Act any personal prop- 
erty which can be traced back to a com- 
munity source. Again the Act applies only 
if there was no severance of the commu- 
nity interests [Section 8 (A.C.A. § 28-12- 
108)]. [While Section 3 (A.C.A. § 28-12- 
103) applies to the dispositive rights of 
persons domiciled in the enacting state, 
the Act, as a practical matter, may be 
effective as to property located outside the 
state only to the extent that the state of 



the situs of the property is willing to 
recognize the policy of the domiciliary 
state.] 

Example 1. H and W, while domiciled in 
California, purchased 100 shares each of A 
Co., B Co. and C Co. stock with commu- 
nity property (earnings of H). H and W 
were transferred to a common law state 
which had not enacted this Act; while 
domiciled there H sold the 100 shares of A 
stock and with the proceeds purchased 
100 shares of D stock. Subsequently H 
and W became domiciled in Michigan 
which had enacted this Act; H sold the B 
stock and 50 shares of D Co. stock and 150 
shares of E Co. stock. H died domiciled in 
Michigan with 100 shares of C Co., 50 
shares of D Co., and 150 shares of E Co. 
stock; all of the stock had always been 
registered in H's name. All of the shares, 
traceable to community property or the 
proceeds therefrom, constituted property 
subject to this Act. 



Subsection (2) (A.C.A. § 28-12-101(2)): Real Property 



Subsection (2) (A.C.A. § 28-12-101(2)) 
deals with real property and is confined to 
real property located within the enacting 
state (since presumably the law of the 
situs of the property will govern property 
rights). The policy and operation of this 
subsection are intended to be the same as 



those set forth in subsection (1) (A.C.A. 
§ 28-12-101(1)). 

Example 2. H and W, while domiciled in 
California, purchased a residence in Cali- 
fornia. They retained the residence in 
California when they were transferred to 
Wisconsin. After becoming domiciled in 
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Wisconsin they used community funds, 
drawn from a bank account in California, 
to purchase a Wisconsin cottage. H and W 
subsequently became domiciled in Michi- 
gan; they then purchased a condominium 
in Michigan for $20,000 using $15,000 of 
community property funds drawn from 
their bank account in California and 
$5,000 earned by H after the move to 
Michigan. H died domiciled in Michigan; 



title to all of the real property was in H's 
name. Assuming Michigan had enacted 
this Act, three-fourths of the Michigan 
condominium would be property subject to 
this Act; the Michigan statute would not, 
however, apply to either the Wisconsin or 
California real estate. If Wisconsin had 
enacted this Act, the Wisconsin statute 
would apply to the Wisconsin cottage. 



Subsection (1) (A.C.A. § 28-12-101(1)) and (2) (A.C.A. § 28-12-101(2)): 

Apportionment 



In both subsections (1) (A.C.A. § 28-12- 
101(1)) and (2) (A.C.A. § 28-12-101(2)) an 
apportionment is required by the phrase 
"all or the proportionate part" where per- 
sonal property, or real property situated in 
the enacting state, has been acquired 
partly with property described as subject 
to the Act and partly with other (separate) 
property. To put it succinctly, the phrase 
represents a condensation of an area cov- 
ered by many pages in a prior draft and is 
simply a statement of policy; it leaves to 
the courts the difficult task of working out 
the precise interest which will be treated 
as the "proportionate part" of the property 
subject to the dispositive formula of Sec- 
tion 3 (A.C.A. § 28-12-103). Simply by 
way of illustration, assume that a single 
man (domiciled in a community property 
state) purchased a life insurance policy 
with a face amount of $100,000 and an 
annual premium of $1,000. Assume fur- 
ther that he paid three premiums and 
then entered into marriage. Further as- 
sume that the next seven premiums were 
paid with his earnings while domiciled in 
the community property state and that he 
and his wife then moved to a common law 
state where the next ten premiums were 
paid from his earnings in that common 
law state; he then died after the payment 
of the twenty premiums. Under one inter- 
pretation of the law of Texas the contract 
would remain the separate property of the 
insured; the community would have a 



claim for community funds advanced to 
pay premiums and, ignoring interest, it 
would appear that $7,000 of the proceeds 
would be treated as community property 
and the remaining $93,000 would be 
treated as the separate property of the 
deceased spouse. On the other hand, a 
state like California would probably treat 
the proceeds as being 65% separate and 
35% community (basing the allocation of 
proceeds upon the percentage of separate 
and community funds contributed). Fur- 
ther variations could be mentioned. The 
illustration is one of the simpler problems. 
Much more difficult problems are encoun- 
tered where benefits under a qualified 
pension and profit-sharing plan are in- 
volved and the employee has been domi- 
ciled in both community property and 
common law jurisdictions during the pe- 
riod in which benefits have accrued. At- 
tempts at defining the various types of 
situations which could arise and the vary- 
ing approaches which could be taken, de- 
pending upon the state, suggest that the 
matter simply be left to court decision as 
to what portion would, under applicable 
choice of law rules, be treated as commu- 
nity property. The principle suggested is 
that at least a portion should be treated as 
community, if the appropriate law so 
treated it. Ordinarily, such questions 
should not arise if the problem is foreseen 
- and effective planning takes place prior to 
death of a spouse. 



Comment to Section 2 (A.CA. § 28-12-102) 



The purposes of the rebuttable pre- 
sumptions are simply to assist a court in 
applying the definitions in Section 1 



(A.C.A. § 28-12-101), through a process of 
tracing the property to a community prop- 
erty origin. 
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Subsection (1) (A.C.A. § 28-12-102(1)) 



Subsection (1) of Section 2 (A.C.A. § 28- 
12-102(1)) deals with property acquired by 
the spouses while domiciled in a commu- 
nity property state. It thus provides that if 
one of the spouses acquired property while 
so domiciled, such property is "presumed" 
(a rebuttable presumption) to have been 
and remained community. It may be 
shown, of course, that such property was 
the separate property of the spouse and 
the law of the state of domicile may fur- 
nish the rule. For example, the law of 
community domicile may provide the rule 
that property acquired in the name of the 
wife shall be deemed to be her separate 
property or that a particular subsequent 
act effectively severed the community 
property interests. 

Example 1. H, married to W and domi- 
ciled in California, acquired stock; later H 
and W became domiciled in Michigan. 
Such property, if retained, is presumed to 
be property subject to this Act. By opera- 
tion of Section 1 (A.C.A. § 28-12-101) the 
proceeds of sale or exchange of such stock, 



and property acquired with the proceeds 
or income of such stock, would be deemed 
subject to the Act. If, however, upon the 
death of H, H's personal representative 
rebutted the presumption by evidence 
that the stock was acquired by H with his 
separate property (or by inheritance) nei- 
ther the stock nor property acquired with 
that property or the income therefrom 
(unless the income itself would be subject 
to the Act because, under the applicable 
law, income from separate property is 
deemed to be community property) would 
be subject to this Act. Similarly the pre- 
sumption may be rebutted by showing 
that such property, though originally com- 
munity property, was effectively severed 
by an act of the spouses. It should be 
emphasized that the presumption is sim- 
ply one of procedural convenience and 
neither changes the nature of the property 
interests nor prevents an interested per- 
son from showing the separate nature of 
the property. 



Subsection (2) (A.C.A. § 28-12-102(2)) 



Subsection (2) (A.C.A. § 28-12-102(2)) 
sets, up a rebuttable presumption that 
where a domiciliary of a common law state 
acquired property in such form as to indi- 
cate that title was in joint tenancy, ten- 
ancy by the entireties, or some other form 
of joint ownership with right of survivor- 
ship, it will be presumed that the property 
is not subject to the Act. This presumption 
was deemed appropriate as expressing the 
normal expectations of the spouses and to 
facilitate ascertainment of title to real 
property located in the enacting state, as 



well as personal property wherever lo- 
cated. 

Example 2. John and Mary Jones, for- 
merly domiciled in California, became do- 
miciled in Illinois and purchased a resi- 
dence, taking title in the names of "John 
and Mary Jones as joint tenants, and not 
as tenants in common, with right of sur- 
vivorship." Regardless of the source of the 
funds, the Illinois residence would be pre- 
sumed to be held in joint tenancy and not 
subject to this Act. 



Comment to Section 3 (A.C.A. § 28-12-103) 



This section deals with the dispositive 
rights, at death, of (1) a married person 
domiciled in the enacting state as to per- 
sonal property and (2) of any married 
person, including a nondomiciliary of the 



enacting state, as to real property located 
in the enacting state; it also sets forth 
rules for intestate succession to property 
subject to this Act. 
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Testate Disposition 



The dispositive pattern is the usual one 
encountered in the community property 
states; the deceased spouse may dispose of 
his one-half of the community property, 
subject to the provisions of Section 9 
(A.C.A. § 28-12-109). 

Example. H and W were formerly domi- 
ciled in California and are now domiciled 
in Michigan. All of their property was 
community property prior to the move 
from California to Michigan. At H's death 
he held title to a home in Michigan which 
had been purchased with the proceeds of 
the sale of a home in California which had 
been community property. Stock acquired 
as community property in California was 
held in his name in safety deposit boxes 



located in Illinois and Michigan. H and W 
had acquired a cottage in California as 
community property, held in H's name, 
and it was so held at the time of his death. 
H and W acquired a Michigan resort con- 
dominium, taking title as tenants by the 
entireties. H acquired bonds issued by his 
employer with earnings in Michigan and 
held title in his own name. The Michigan 
residence and the stock would be deemed 
property subject to this Act and H would 
have the right under Section 3 (A.C.A. 
§ 28-12-103) to dispose of half of that 
property by his will. The remaining prop- 
erty would not be deemed subject to this 
Act. 



Intestate Succession 



If the property subject to this Act passes 
by intestate succession, the law of the 
enacting state applies to the decedent's 
one-half, again subject to Section 9 
(A.C.A. § 28-12-109). If under the law of 
the enacting state, a surviving spouse is 
entitled to one-third of the decedent's 
property by intestate succession, the re- 
sult of the Act is to give to her two-thirds 
of the property subject to the Act. For 
example, if the spouses had recently 
moved to a common law state and owned 
$300,000 of property (all being personal 
property held in the husband's name and 
acquired as community property), the wife 



would be entitled to one-half of the prop- 
erty ($150,000) and would receive a 1/3 
share of the husband's half ($50,000) for a 
total of $200,000. It is clearly within the 
power of the enacting state to prescribe 
any pattern of intestate succession 
deemed appropriate, and views may dif- 
fer. In some community property states, 
the surviving spouse receives all of the 
decedent's community property upon in- 
testate succession; in another, she would 
receive none. Similarly, the common law 
state may alter the pattern to fit its own 
policy determination. 



Dower, Curtesy, Elective Share 



Dower and curtesy do not exist in com- 
munity property and have been abolished 
in many common law states; policy consid- 
erations suggest that no such interest 
should exist in property subject to this 
Act, since the surviving spouse already 



has a one-half interest in such property. 
Similar reasons suggest a denial of any 
right in the surviving spouse to elect a 
statutory share in the one-half of the 
property over which the decedent had a 
power of disposition. 



Comment to Section 4 (A.C.A. § 28-12-104) 



This section simply provides for perfec- 
tion of title interests of the surviving 
spouse (e.g. where title was in the name of 
the deceased spouse) by orders of the court 
of appropriate jurisdiction (e.g. the pro- 
bate court) in the enacting state. This 
section is designed to eliminate any liabil- 
ity of the personal representative for a 



breach of his fiduciary duty by failing to 
search for or to discover whether property 
held by the decedent is property defined in 
Section 1 (A.C.A. § 28-12-101), unless a 
written demand is made by the surviving 
spouse or the spouse's successor in inter- 
est. In several states the Court adminis- 
tering a decedent's estate has a duty or 



COMMENTARIES 



509 



undertakes to advise parties, in interest of 
their legal and equitable rights, and this 
section is similarly designed to eliminate 
such Court's liability for failing to discover 
the community rights and to advise the 
interested party of his rights. Nothing 



contained in this section is to be construed 
to interfere with the Court's jurisdiction in 
a proper proceeding to perfect the title of 
the surviving spouse in and to property to 
which this Act applies. 



Comment to Section 5 (A.C.A. § 28-12-105) 



This section is a corollary to Section 4 
(A.C.A. § 28-12-104). Since title is appar- 
ently in the surviving spouse, the section 
simply provides for an action by the per- 
sonal representative, heirs, or devisees 
and is again designed to eliminate any 
liability of the personal representative for 



a breach of his fiduciary duty by failing to 
discover or to attempt to discover whether 
property held by the surviving spouse is 
property subject to this Act, absent a writ- 
ten demand by an heir, devisee or creditor 
of the decedent. 



Comment to Section 6 (A.C.A. § 28-12-106) 



This section is designed to protect pur- 
chasers and lenders taking a security in- 
terest, who acquire such interest for 
value, after the death of the decedent, 
from a person who appears to have title to 
property to which this Act applies. The 
only requirement is that the purchaser or 
lender have acquired his interest for 
value; there is no requirement of good 
faith absence of notice. The purpose of the 
section is to permit reliance upon appar- 
ent title and facilitate both ascertainment 



of title and disposition of assets where 
adequate consideration is paid. Since, 
during the joint lives of the spouses, the 
spouse with apparent title would have 
been able to convey title (at least as to 
community property) though being held 
accountable to the other spouse for an 
appropriate allocation of the proceeds or 
any breach of fiduciary obligation, the Act 
simply extends this treatment to disposi- 
tion of the assets after the death of a 
spouse. 



Comment to Section 8 (A.C.A. § 28-12-108) 



The rights, and procedures, with re- 
spect to severance of community property 
vary markedly among the community 
property states. The Act simply makes 



clear that nothing in the Act itself in any 
way limits the rights of the spouses to 
sever community property or to create a 
form of ownership not subject to this Act. 



UNIFORM TOD SECURITY REGISTRATION ACT — 1989 ACT 

(A.C.A. § 28-14-101 et seq.) 

Prefatory Note 



This Act (chapter) is a free-standing 
version of Part 3 of Article VI of the 
Uniform Probate Code, as adopted by the 
National Conference of Commissioners on 
Uniform State Laws in 1989. The purpose 
of the Act (chapter) is to allow the owner of 
securities to register the title in transfer- 
on-death (TOD) form. Mutual fund shares 
and accounts maintained by brokers and 
others to reflect a customer's holdings of 
securities (so-called "street accounts") are 
also covered. The legislation (chapter) en- 
ables an issuer, transfer agent, broker or 
other such intermediary to transfer the 
securities directly to the designated trans- 
feree on the owner's death. Thus, TOD 
registration achieves for securities a cer- 
tain parity with existing TOD and pay-on- 
death (POD) facilities for bank deposits 
and other assets passing at death outside 
the probate process. 

The TOD registration under this Act 
(chapter) is designed to give the owner of 
securities who wishes to arrange for a 
nonprobate transfer at death an alterna- 
tive to the frequently troublesome joint 
tenancy form of title. Because joint ten- 
ancy registration of securities normally 
entails a sharing of lifetime entitlement 
and control, it works satisfactorily only so 
long as the co-owners cooperate. Difficul- 
ties arise when co-owners fall into dis- 
agreement, or when one becomes afflicted 
or insolvent. 

Use of the TOD registration form en- 
couraged by this legislation (chapter) has 
no effect on the registered owner's full 
control of the affected security during his 
or her lifetime. A TOD designation and 
any beneficiary interest arising under the 
designation ends whenever the registered 
asset is transferred, or whenever the 
owner otherwise complies with the issu- 
er's conditions for changing the title form 
of the investment. The Act (chapter) rec- 
ognizes, in Section 2 (§ 28-14-102), that 
co-owners with right of survivorship may 
be registered as owners together with a 
TOD beneficiary designated to take if the 
registration remains unchanged until the 



beneficiary survives the joint owners. In 
such a case, the survivor of the joint 
owners has full control of the asset and 
may change the registration form as he or 
she sees fit after the other's death. 

Implementation of the Act (chapter) is 
wholly optional with issuers. The drafting 
committee received the benefit of consid- 
erable advice and assistance from repre- 
sentatives of the mutual fund and stock 
transfer industries during the course of its 
three years of preparatory work. Accord- 
ingly, it is believed that the Act (chapter) 
takes full account of the practical require- 
ments for efficient transfer within the 
securities industry. 

Section 3 (§ 28-14-103) invites applica- 
tion of the legislation (chapter) to locally 
owned securities though the statute 
(chapter) may not have been locally en- 
acted, so long as the Act (chapter) is in 
force in a jurisdiction of the issuer or 
transfer agent. Thus, if the principal ju- 
risdictions in which securities issuers and 
transfer agents are sited enact the mea- 
sure (chapter), its benefits will become 
generally available to persons domiciled 
in states that do not at once enact the 
statute (chapter). 

The legislation has been drafted as a 
separate Act (chapter), hence not interpo- 
lated as an expansion of the former UPC 
Article VI, Part 1, treating bank accounts 
("multiple-party accounts"). Securities 
merit a distinct statutory regime, because 
a different principle has governed concur- 
rent ownership of securities. By virtue 
either of statute or of account terms (con- 
tract), multiple-party bank accounts allow 
any one cotenant to consume or transfer 
account balances. See R. Brown, The Law 
of Personal Property § 65, at 217 (2d ed. 
1955); Langbein, The Nonprobate Revolu- 
tion and the Future of the Law of Succes- 
sion, 97 Harv.L.Rev. 1108, 1112 (1984). 
The rule for securities, however, has been 
the rule that applies to real property: all 
cotenants must act together in transfer- 
ring the securities. This difference in the 
legal regime reflects differences in func- 
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tion among the types of assets. Multiple- 
party bank accounts typically arise as 
convenience accounts, to facilitate fre- 
quent small transactions, often on an 
agency basis (as when spouses or relatives 
share an account). Securities resemble 
real estate in that the values are typically 
large and the transactions relatively in- 
frequent, which is why the legal regime 
requires the concurrence of all concurrent 
owners for transfers affecting such assets. 
Recently, of course, this distinction be- 
tween bank accounts and securities has 
begun to crumble. Banks are offering cer- 
tificates of deposit of large value under the 
same account forms that were devised for 
low-value convenience accounts. Mean- 
while, brokerage houses with their so- 
called cash management accounts and 
mutual funds with their money market 
accounts have rendered securities subject 
to small recurrent transactions. In the 
latest developments, even the line be- 
tween real estate and bank accounts is 
becoming indistinct, as the "home equity 
line of credit" creates a check- writing con- 
duit to real estate values. 



Nevertheless, even though new forms of 
contract have rendered the boundaries 
between securities and bank accounts less 
firm, the distinction seems intuitively cor- 
rect for statutory default rules. True co- 
owners of securities, like owners of realty, 
should act together in transferring the 
asset. 

The joint bank account and the Totten 
trust originated in ambiguous lifetime 
ownership forms, which required former 
UPC § 6-103 or comparable state legisla- 
tion to clarify that an inter vivos transfer 
was not intended. In the securities field, 
by contrast, we start with unambiguous 
lifetime ownership rules. The sole purpose 
of the present statute (chapter) is to facil- 
itate a nonprobate TOD mechanism as an 
option for those owners. 

For a comprehensive discussion of the 
issues entailed in this legislation (chap- 
ter), see Wellman, Transfer-on-Death Se- 
curities Registration: A New Title Form, 21 
Ga.L.Rev. 789 (1987). 



Comment to Section 1 (A.C.A. § 28-14-101) 



"Security" is denned as provided in UCC 
§ 8-102 (§ 4-8-102) and includes shares of 
mutual funds and other investment com- 
panies. The denned term "security ac- 
count" is not intended to include securities 
held in the name of a bank or similar 
institution as nominee for the benefit of a 
trust. 

"Survive" is not defined. No effort is 
made in this Act (chapter) to define sur- 
vival as it is for purposes of intestate 
succession in UPC 2-104 which requires 
survival by an heir of the ancestor for 120 
hours. For purposes of this Act (chapter), 



survive is used in its common law sense of 
outliving another for any time interval no 
matter how brief. The drafting committee 
sought to avoid imposition of a new and 
unfamiliar meaning of the term on inter- 
mediaries familiar with the meaning of 
"survive" in joint tenancy registrations. 

The definitions of "devisee", "heirs", 
"person", "personal representative", 
"property", and "state" are taken from sec. 
1-201 of the Uniform Probate Code which, 
as revised in 1989, includes this Act (chap- 
ter) as Part 3 of Article VI. 



Comment to Section 2 (A.C.A. § 28-14-102) 



This section (§ 28-14-102) is designed 
to prevent co-owners from designating 
any death beneficiary other than one who 
is to take only upon survival of all co- 
owners. It coerces co-owning registrants 
to signal whether they hold as joint ten- 
ants with right of survivorship (JT TEN), 
as tenants by the entireties (T ENT), or as 
owners of community property. Also, it 
imposes survivorship on co-owners hold- 



ing in a beneficiary form that fails to 
specify a survivorship form of holding. 
Tenancy in common and community prop- 
erty otherwise than in a survivorship set- 
ting is negated for registration in benefi- 
ciary form because persons desiring to 
signal independent death beneficiaries for 
each individual's fractional interest in a 
co-owned security normally will split their 
holdings into separate registrations of the 
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number of units previously constituting 
their fractional share. Once divided, each 
can name his or her own choice of death 
beneficiary. 

The term "individuals," as used in the 
section (§ 28-14-102), limits those who 
may register as owner or co-owner of a 
security in beneficiary form to natural 
persons. However, the section (§ 28- 14- 
102) does not restrict individuals using 



this ownership form as to their choice of 
death beneficiary. The definition of "bene- 
ficiary form" in Section 1 (§ 28-14-101) 
indicates that any "person" may be desig- 
nated beneficiary in a registration in ben- 
eficiary form. "Person" is defined so that a 
church, trust company, family corpora- 
tion, or other entity, as well as any indi- 
vidual, may be designated as a benefi- 
ciary. 



Comment to Section 3 (A.C.A. § 28-14-103) 



This section (§ 28-14-103) encourages 
registrations in beneficiary form to be 
made whenever a state with which either 
of the parties to a registration has contact 
has enacted this (chapter) or a similar 
statute. Thus, a registration in beneficiary 
form of X Company shares might rely on 
an enactment of this Act (chapter) in X 
Company's state of incorporation, or in the 
state of incorporation of X Company's 
transfer agent. Or, an enactment by the 
state of the issuer's principal office, the 



transfer agent's principal office, or of the 
issuer's office making the registration also 
would validate the registration. An enact- 
ment of the state of the registering own- 
er's address at time of registration also 
might be used for validation purposes. 

The last sentence of this section (§ 28- 
14-103) is designed, as is UPC 6-101 
(Rev. 1989), to establish a statutory pre- 
sumption that a general principle of law is 
available to achieve a result like that 
made possible by this Act (chapter). 



Comment to Section 4 (A.C.A. § 28-14-104) 



As noted above in commentary to Sec- 
tion 2 (J 28-14-102), this Act (chapter) 
places no restriction on who may be des- 



ignated beneficiary in a registration in 
beneficiary form. 



Comment to Section 5 (A.C.A. § 28-14-105) 



The abbreviation POD is included for 
use without regard for whether the sub- 
ject is a money claim against an issuer, 
such as its own note or bond for money 
loaned, or is a claim to securities evi- 
denced by conventional title documenta- 
tion. The use of POD in a registration in 
beneficiary form of shares in an invest- 
ment company should not be taken as a 
signal that the investment is to be sold or 
redeemed on the owner's death so that the 



sums realized may be "paid" to the death 
beneficiary. Rather, only a transfer on 
death, not a liquidation on death, is indi- 
cated. The committee would have used 
only the abbreviation TOD except for the 
familiarity, rooted in experience with cer- 
tificates of deposit and other deposit ac- 
counts in banks, with the abbreviation 
POD as signalling a valid non-probate 
death benefit or transfer on death. 



Comment to Section 6 (A.C.A. § 28-14-106) 



This section (§ 28-14-106) simply af- 
firms the right of a sole owner, or the right 
of all multiple owners, to end a TOD 
beneficiary registration without the as- 
sent of the beneficiary. The section (§ 28- 
14-106) says nothing about how a TOD 
beneficiary designation may be canceled, 
meaning that the registering entity's 



terms and conditions, if any, may be rele- 
vant. See Section 10 (§ 28-14-110). If the 
terms and conditions have nothing on the 
point, cancellation of a beneficiary desig- 
nation presumably would be effected by a 
reregistration showing a different benefi- 
ciary or omitting reference to a TOD ben- 
eficiary. 



COMMENTARIES 



513 



Comment to Section 7 (A.C.A. § 28-14-107) 



Even though multiple owners holding in 
the beneficiary form here authorized hold 
with right of survivorship, no survivorship 
rights attend the positions of multiple 
beneficiaries who become entitled to secu- 
rities by reason of having survived the 
sole owner or the last to die of multiple 
owners. Issuers (and registering entities) 
who decide to accept registrations in ben- 
eficiary form involving more than one pri- 
mary beneficiary also should provide by 
rule whether fractional shares will be reg- 
istered in the names of surviving benefi- 
ciaries where the number of shares held 
by the deceased owner does not divide 
without remnant among the survivors. If 
fractional shares are not desired, the is- 
suer may wish to provide for sale of odd 
shares and division of proceeds, for an 
uneven distribution with the first or last 
named to receive the odd share, or for 
other resolution. Section 8 (§ 28-14-108) 
deals with whether intermediaries have 
any obligation to offer beneficiary regis- 
trations of any sort; section 10 (§ 28-14- 
110) enables issuers to adopt terms and 
conditions controlling the details of appli- 
cations for registrations they decide to 
accept and procedures for implementing 
such registrations after an owner's death. 

The reference to surviving, multiple 
TOD beneficiaries as tenants in common 
is not intended to suggest that a registra- 
tion form specifying unequal shares, such 
as "TOD A (20%), B (30%), C (50%)," would 
be improper. Though not included in the 



beneficiary forms described for illustra- 
tive purposes in Section 10 (§ 28-14-110), 
the Act (chapter) enables a registering 
entity to accept and implement a TOD 
beneficiary designation like the one just 
suggested. If offered, such a registration 
form should be implemented by register- 
ing entity terms and conditions providing 
for disposition of the share of a beneficiary 
who predeceases the owner when two or 
more of a group of multiple beneficiaries 
survive the owner. For example, the terms 
might direct the share of the predeceased 
beneficiary to the survivors in the propor- 
tion that their original shares bore to each 
other. Unless unequal shares are specified 
in a registration in beneficiary form des- 
ignating multiple beneficiaries, the shares 
of the beneficiaries would, of course, be 
equal. 

The statement that a security regis- 
tered in beneficiary form is in the de- 
ceased owner's estate when no beneficiary 
survives the owner is not intended to 
prevent application of any anti-lapse stat- 
ute that might direct a non-probate trans- 
fer on death to the surviving issue of a 
beneficiary who failed to survive the 
owner. Rather, the statement is intended 
only to indicate that the registering entity 
involved should transfer or re-register the 
security as directed by the decedent's per- 
sonal representative. 

See the Comment to Section 1 (§ 28-14- 
101) regarding the meaning of "survive" 
for purposes of this Act (chapter). 



Comment to Section 8 (A.C.A. § 28-14-108) 



It is to be noted that the "request" for a 
registration in beneficiary form may be in 
any form chosen by a registering entity. 
The Act (chapter) does not prescribe a 
particular form and does not impose 
record-keeping requirements. Registering 
entities' business practices, including any 
industry standards or rules of transfer 
agent associations, will control. 

The written notice referred to in subsec- 
tion (c) (§ 28-14-108(c)) would qualify as a 
notice under UCC § 8-403 (§ 4-8-403). 

"Good faith" as used in this section 
(§ 28-14-108) is intended to mean "hones- 
ty in fact and the observance of reasonable 
commercial standards of fair dealing in 



the trade," as specified in UCC § 2-103(1) 
(b) (§ 4-2-103(1) (b)). 

The protections described in this section 
(§ 28-14-108) are designed to meet any 
questions regarding registering entity 
protection that may not be foreclosed by 
issuer protections provided in the Uni- 
form Commercial Code (§ 4-1-101 et seq.). 
Because persons interested in this Act 
(chapter) may wish to be reminded of 
relevant UCC (§ 4-1-101 et seq.) provi- 
sions, a brief summary follows. 

"UCC § 8-403 (§ 4-8-403), 'Issuer's 
Duty as to Adverse Claims' contains de- 
tailed provisions regarding duties of in- 
quiry by an issuer of a certificated or 
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uncertificated security who is requested to 
effect a transfer, and the availability and 
use of 30 day notices to force adverse 
claimants to start litigation if further de- 
lay in transfer is desired. UCC § 8-20 l's 
(§ 4-8-201) definition of 'issuer' for pur- 
poses of 'registration of transfer. . .' is sim- 
ply 'a person on whose behalf transfer 
books are maintained'. UCC § 8-403 (§ 4- 
8-403) is among the sections dealing with 
registration of transfers. 

"UCC§§ 8-308 and 8-404(1) (§§ 4-8-308 
and 4-8-404(1)) appear to exonerate an 
issuer who acts in response to transfer 
directions signalled by the 'necessary in- 
dorsement' on or with a certificated secu- 
rity or in response to 'an instruction orig- 
inated by an appropriate person' in the 
case of an uncertificated security. Section 
8-308 (§ 4-8-308) describes the meaning 
of 'appropriate person' in the case of a 
certificated security as 'the person speci- 
fied by the certificated security... to be 
entitled to the security.' UCC § 8-308(6) (§ 
4-8-308(6)) (1978). In the case of an 
uncertificated security, 'appropriate per- 
son' means the 'registered owner.' Id. § 8- 
308(7) (§ 4-8-308(7)). The survivor of own- 
ers listed as joint tenants with right of 
survivorship is specifically defined as an 
authorized person. Id. § 8-308(8) (d) (§ 4- 
8-308(8)(d)). The UCC (§ 4-1-101 et seq.) 
aspect of the problem could be met by an 
additional sub-paragraph to § 8-308(8) 
(§ 4-8-308(8)) that would include a TOD 
beneficiary as an 'appropriate person' 
when the beneficiary has survived the 
owner. 

"No UCC (§ 4-1-101 et seq.) addition 
would be necessary if a TOD beneficiary 



designation were viewed as a contingent 
order for transfer at the owner's death 
that may be safely implemented as a di- 
rection from the owner as an 'authorized 
person.' The owner's death before comple- 
tion of the transfer would not pose UCC 
(§ 4-1-101 et seq.) problems because § 8- 
308(10) (§ 4-8-308(10)) provides: 'Wheth- 
er the person signing is appropriate is 
determined as of the date of signing and 
an indorsement made by or an instruction 
originated by him does not become unau- 
thorized for the purposes of this Article 
(chapter) by virtue of any subsequent 
change of circumstances.' 

"It might be questioned whether a TOD 
direction, which may be revoked before it 
is carried into effect and is also contingent 
on the beneficiary's survival of the regis- 
trant, is within the transfer directions 
contemplated by the UCC (§ 4-1-101 et 
seq.) framers for purposes of issuer protec- 
tion. However, since § 8-202 (§ 4-8-202) 
explicitly protects issuers against prob- 
lems arising because of restrictions or 
conditions on transfers, only the novelty of 
revocable directions for transfer on death 
gives pause. 

"In general, Article 8 of the UCC (§ 4- 
8-101 et seq.) reflects a careful attempt to 
protect implementation of a wide range of 
transfer instructions so long as the signa- 
tures are genuine and are those of owners 
acting in conformity with duly imposed 
rules of the issuer organization. . . . Hence, 
existing UCC (§ 4-1-101 et seq.) protec- 
tions should be adequate,..." Wellman, 
Transfer-On-Death Securities Registra- 
tion; A New Title Form, 21 Ga.L.Rev. 789, 
823 n. 90 (1987). 



Comment to Section 9 (A.C.A. § 28-14-109) 



Subsection (a) (§ 28- 14- 109(a)) is com- 
parable to UPC § 6-214 (Rev.1989). Sub- 
section (b) (§ 28-14-109(b)) is similar to 
UPC § 6-101(b) (Rev.1989). 

Consideration should be given to the 



desirability of adapting the section as nec- 
essary to fit local principles regarding the 
rights of a surviving spouse to protection 
against disinheritance by non-probate 
transfers effective at death. 



Comment to Section 10 (A.C.A. § 28-14-110) 



Use of "and" or "or" between the names 
of persons registered as co-owners is un- 
necessary under the Act (chapter) and 
should be discouraged. If used, the two 
words should have the same meaning in- 
sofar as concerns a title form; i.e. that of 



"and" to indicate that both named persons 
own the asset. 

Descendants of a named beneficiary 
who take by virtue of a "LDPS" designa- 
tion appended to a beneficiary's name take 
as TOD beneficiaries rather than as intes- 
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tate successors. If no descendant of a the owner's estate as provided in Section 7 
predeceased primary beneficiary survives (§ 28-14-107). 
the owner, the security passes as a part of 
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(§ 28-27-101 ET SEQ.) 



Prefatory Note 



The Uniform Testamentary Additions to 
Trusts Act deals with what is commonly 
known as the "Pour-Over Trust" problem. 
A pour-over trust is one where a will 
provides that a part of the estate shall go 
to an already existing trust, thus avoiding 
the necessity of repeating in the will all 
the terms of the trust. Obviously this is a 
great convenience to the draftsman be- 
cause some trusts are very long and in- 
volved. The pour-over trust has the fur- 
ther advantage that a large part of the 
estate thus transferred to a trust is not 
thereafter involved in probate court pro- 
ceedings. 

One problem sought to be remedied 
arises from the doubt that exists as to 
whether the pour-over provisions are 
valid in view of the general requirement 
that a will be wholly in writing and signed 
in the presence of witnesses. In most cases 
the existing trust is not so witnessed. 

The uniform act permits the pour-over 
of property by the will into a trust, the 
terms of which are set forth in a legally 
effective written instrument identified in 
the will, even though the trust may not 
have come into being by delivery of the 
corpus to the trustee. 

Other serious problems arise if the trust 
which existed at the time the will was 
executed is thereafter amended or re- 
voked. 

The uniform act permits the pour-over 
of property by the will into an existing 



trust, even though the trust is one which 
can be amended or revoked. However, it 
carefully spells out the effect of an amend- 
ment or revocation of the trust, always 
reserving to the testator the right to pro- 
vide otherwise in his will. The objective is 
to give the testator the maximum latitude 
in disposing of his estate. Although it may 
be an unusual situation in which the tes- 
tator desires to permit amendments to the 
trust made after his death to govern the 
disposition of his estate, the uniform act 
recognizes that such situations may arise 
and permits the testator to so provide. 

The uniform act will remove uncer- 
tainty in those states in which the law is 
unsettled. The rights of parties as they 
existed at the time of the passage of the 
act are not to be affected by the act, and a 
devise or bequest under a will executed 
prior to the effective date of the uniform 
act will be governed as to validity and 
effect by the law in effect prior to that 
effective date, whether it proves to have 
been the same as or different from the law 
established by the uniform act. 

Although some states have adopted 
laws on this subject, they differ in many 
particulars. Since persons often have 
property in several states, it is desirable 
that the law in the several states be uni- 
form, so that one who plans an estate can 
be certain that a will valid in one state 
will be valid in all states. 
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Prefatory Note 



Existing Federal legislation provides for 
various benefits to disabled veterans of 
the military and naval forces of the United 
States. These vary in nature and extent 
under varying circumstances and in some 
respects depending upon the type and 
period of service. 

Among benefits mentioned are periodi- 
cal payments. These are denominated 
compensation, pension, insurance, etc. 

Certain beneficiaries are mentally in- 
competent. Others are minors. 

The Administrative Agency which ad- 
ministers these laws is the "Veterans Ad- 
ministration" (38 United States Code, Sec- 
tion 11). 

The Executive Head of that Agency is a 
statutory officer of the United States 
called the Administrator of Veterans Af- 
fairs. 

Section 450 of Title 38, U.S. Code re- 
quires the Veterans Administration to 
function in a manner somewhat analo- 
gous to that of a guardian ad litem on 
behalf of mentally incompetent and minor 
beneficiaries of the various Federal Acts 
administered by the Veterans Administra- 
tion. Attorneys employed by the Veterans 
Administration in its offices in the several 
States appear in the appropriate courts of 
those States for the purpose of carrying 
out the national policy indicated. It was 
early found that better service could be 
rendered and more economically if less 
variety in the law and in the practice were 
encountered and if somewhat more effec- 
tive and expeditious control could be exer- 
cised by the respective State Courts in 
connection with the functioning of the 
guardians, appointed by them. At present 
about 80,000 beneficiaries of the Veterans 
Administration are under guardianship. 
About one-half are mentally incompetent 
and one-half are minors. In 1928 the total 
beneficiaries under guardianship was 
about 52,000. 

The Uniform Veterans' Guardianship 
Act was adopted by the National Confer- 
ence of Commissioners on Uniform State 
Laws at the Meeting in Seattle, Washing- 



ton, in 1928. Within a relatively short 
time thereafter it was adopted literally or 
in its essential parts in 35 states, Puerto 
Rico and the Philippine Islands. Certain 
essential portions of the Act dealing prin- 
cipally with notice to the Veterans Bureau 
and Commitment to Veterans Hospitals 
were enacted in 11 States. In two addi- 
tional States the necessary amendments 
were made to existing General Statutes to 
accomplish the purpose desired with re- 
spect to accountings, notices and commit- 
ments, but no part of the Uniform Act as 
such was engaged in those States nor in 
Hawaii. 

Experience, in the light especially of 
changed and changing conditions, has in- 
dicated the desirability of certain amend- 
ments. In some States certain of these 
amendments have already been enacted 
although the language is not precisely the 
same as in the presently recommended 
redraft. 

The subject matter of the more impor- 
tant changes or clarifications in the pro- 
posed Bill may be summarized as follows: 

(1) The Administrator of Veterans Af- 
fairs is the present title of the Executive 
Head of the Veterans Administration. The 
Veterans Administration is the adminis- 
trative agency of the United States Gov- 
ernment dealing with all pension and al- 
lied matters pertaining to veterans. It is 
the legal successor to the Veterans Bu- 
reau, the Pension Bureau and National 
Homes for Disabled Volunteer Soldiers. 
The original Guardianship Act did not 
specifically provide that the Administra- 
tor (then called the Director) should be a 
party in interest in proceedings in the 
various Probate Courts dealing with 
guardianship of veterans. It was supposed 
that this would be recognized without any 
statutory provision. This supposition was 
borne out in several States when it was 
necessary to litigate the question to the 
Appellate Courts. Hines v. Hook (Mo.) 89 
S.W (2d) 52. Hines v. McCoy (Miss.) 159 
So. 306. Copsey's Guardianship (Calif.) 60 
Pac. (2d) 121. Veterans Bureau v. Thomas 
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(Va.) 159 S.E. 159. Hines v. Paregol (D.C.) 
77 Fed. (2d) 953. It seems desirable to 
settle this question permanently and 
avoid the delay and expense incident to its 
recurrence in the trial court with the 
possibility of appeals. The recommended 
redraft of the Act provides that the Ad- 
ministrator of Veterans Affairs shall be a 
party in interest in proceedings pertain- 
ing to the guardianship or the removal of 
disability of a beneficiary of the Veterans 
Administration. The substance of this has 
been enacted in 8 States. 

(2) Because of variation in practice and 
to avoid possible misunderstandings and 
also the necessity for motions to recon- 
sider and afford the Veterans Administra- 
tion attorneys a fair opportunity to exam- 
ine into proposed actions before orders are 
entered, the attached redraft uses lan- 
guage which makes it entirely clear that 
notice must be given to the Veterans Ad- 
ministration before any action is taken in 
guardianship matters in which it is inter- 
ested. The present language, in some 
States at least, has been construed as 
inapplicable to certain types of procedure, 
e.g., a proceeding to remove the disability 
of a minor preliminary to the guardian 
making a final settlement with the minor; 
and applications for authority to invest 
funds. The substance, but not the exact 
language, as to notice has been adopted in 
several States. 

(3) Section 9 (A.C.A. § 28-66-109) is 
designed to require some justification as 
to personal sureties tendered and to make 
it entirely clear that notwithstanding 
such justification the court may in its 
discretion require corporate surety on a 
guardian's bond. Extended discussion of 
this is unnecessary as everyone will rec- 
ognize the practical necessity for such 
provision. 

(4) Following the lead of some States as 
to requiring physical check of assets 
shown by the accounting to be in the 
guardian's possession, Section 10 (A.C.A. 
§ 28-66-110) has been changed to specifi- 
cally require physical check of the assets 
alleged to be on hand. It provides several 
alternative methods having in mind con- 
venience, safety of the assets and saving 
in expense. In substance this requirement 
has been enacted in 7 States. The alterna- 
tive drafts of Section 10 involve chiefly 
different dates for filing accounts. 

(5) Section 13 (A.C.A. § 28-66-113) has 



been changed so as to require investment 
of any surplus funds in the same types of 
securities required of guardians of non- 
veterans under existing laws of the partic- 
ular jurisdiction; except that there is spe- 
cific statutory authorization provided for 
"direct unconditional interest bearing ob- 
ligations of this State or of the United 
States" and in obligations unconditionally 
guaranteed by the United States Govern- 
ment. With the exception of the invest- 
ments just mentioned all investments are 
required to be first approved by an order 
of the court. This is required under the 
laws of several States at present. Section 
15 (A.C.A. § 28-66-115) specifically autho- 
rizes the purchase of the entire fee simple 
title to real estate under certain circum- 
stances, as a home for the ward or for his 
dependent family. Specific safeguards are 
prescribed. 

(6) The only remaining substantial 
change deals with commitment to Federal 
Hospital or similar institutions. The lan- 
guage of the original Act on this point 
dealt with veterans of a "War." The same 
problems exist with respect to peace-time 
veterans as war-time veterans and there 
is no logical reason apparent for following 
one procedure to commit a peace-time 
veteran to a Federal Hospital and a differ- 
ent procedure to commit a war-time vet- 
eran. Section 18 (A.C.A. § 28-66-118) of 
the proposed redraft is so phrased as to 
authorize the commitment after proper 
adjudication of the mental status of any 
person entitled to care in a Federal insti- 
tution. 

Because of the necessity for transfer 
from one institution to another depending 
upon the type of affliction and availability 
of treatment therefor, and because of pos- 
sible lack of sufficient facilities in a given 
area it is believed advisable to authorize 
the commitment to the "Veterans Admin- 
istration or other agency of the United 
States Government" instead of to a specif- 
ically named hospital. It will be under- 
stood that the Veterans Administration 
operates numerous hospitals in various 
parts of the Nation and also that other 
Departments of the Federal Government 
operate hospitals (e.g., Public Health Ser- 
vice, War Department, Navy Depart- 
ment). Appropriate provision is also made 
in Section 18 (A.C.A. § 28-66-118) for 
transfer of eligible patients from State to 
Federal institutions with certain restric- 
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tions in the event that the individual shall 
have been charged with a criminal of- 

Section 18 (A.C.A. § 28-66-118) also 
provides that an order of commitment by a 
court of competent jurisdiction of another 
State committing a patient to the Veter- 
ans Administration or other Federal 
agency "shall have the same force and 
effect as to such person while in this State 
as in the State in which is situated the 
court entering such . . . order." This is nec- 
essary or at least desirable in order to 
take care of transfers between hospitals in 
different States and avoid the detrimental 
effect on the patient of new commitment 
proceedings in the second State and the 
expense incident thereto. This provision 
has also been enacted in several States 
and it will readily be seen that if enacted 
generally it will greatly facilitate the 



proper hospitalization of veterans in ap- 
propriate institutions according to the 
type of their affliction. 

The foregoing covers the essential sub- 
stantive changes. Various changes have 
been made in the language of a number of 
Sections, but these changes are for pur- 
poses of clarification and in the interest of 
brevity and do not change the substance 
in material respects. 

Explanatory notes appear as to each 
Section. They are printed immediately fol- 
lowing the Section except that the Note on 
Section 10 (A.C.A. § 28-66-110) is printed 
between the draft of that section which 
will be appropriate for most States and 
the alternative draft thereof which is suit- 
able in certain other States which do not 
in non-veteran cases require annual re- 
ports to the court. 



Comment to Section 1 (A.C.A. § 28-66-101) 



This Section contains definitions only. 
They are the same as in the original Act, 
except the definitions of "estate" and "in- 
come" are clarified and stated in separate 
sentences. The Administrative Agency of 
the Federal Government which now has 
jurisdiction of compensation, pension and 
insurance matters pertaining to former 
members of the Military and Naval forces 
is the "Veterans Administration." Its func- 
tions include those of the former Veterans 



Bureau, The Bureau of Pensions, etc. 
They relate to all veterans of all wars, 
including the present war and also to 
peace-time veterans and to the depen- 
dents of all veterans. The statutory exec- 
utive head of the Veterans Administration 
is the "Administrator of Veterans Affairs." 
Some of the language in this Act was 
chosen to conform to the terms used by the 
Veterans Administration. 



Comment to Section 2 (A.C.A. § 28-66-102) 



The original Act did not in terms pro- 
vide that the Administrator (then called 
the Director) should be a party in interest 
in proceedings dealing with guardianship 
of veterans. In a few cases the issue was 
raised and it was held he was a proper 
party: 

Hines v. Hook, 89 S.W. (2d) (Mo.) 52. 

In re Copsey's Guardianship, 60 Pac. 
(2d) (Calif.) 121. 



Hines v. McCoy, 159 So. (Miss.) 306. 
To avoid possible future litigation and 
make the practice uniform the present Act 
provides that the Administrator of Veter- 
ans Affairs shall be a party in all guard- 
ianship proceedings and other proceed- 
ings incident thereto. 



Comment to Section 3 (A.C.A. § 28-66-103) 

See Section 5 (A.C.A. § 28-66-105). 
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Comment to Section 4 (A.C.A. § 28-66-104) 

The substance of this section is the language has been changed in the interest 
same as Section 3 of the original Act. The of clarity and brevity. 

Comment to Section 5 (A.C.A. § 28-66-105) 

This is essentially the same as Section 4 sets forth the information required in the 
of the original Act, but more specifically petition for appointment of a guardian. 

Comment to Section 6 (A.C.A. § 28-66-106) 

This is the same as Section 5 of the for a guardian if certificate from Veterans 
original Act. It obviates the necessity of Administration is presented, 
otherwise proving minority and necessity 

Comment to Section 7 (A.C.A. § 28-66-107) 

This is the same as Section 6 of the dance with its procedure has determined 

original Act except for a slight change in that the person beneficially entitled is 

language. It provides in substance that a incompetent, shall be prima facie evidence 

certificate from the Veterans Administra- of the necessity for the appointment of a 

tion that certain money is payable and guardian, 
that the Veterans Administration in accor- 

Comment to Section 8 (A.C.A. § 28-66-108) 

This Section expressly requires notice istration. It states certain requirements 
to the ward, and to any others as may be implied under Section 7 of the original 
required by the general laws of the enact- Act. 
ing State and also to the Veterans Admin- 
Comment to Section 9 (A.C.A. § 28-66-109) 

This Section requires bond to be ap- the first sentence deleted as surplusage, 
proved by the Court, the form and condi- No requirement as to inventory is in- 
tion thereof to be the same required in eluded in this Act. This is because it does 
other guardianship cases. Generally, it not purport to deal with all of the detailed 
also requires affidavit of justification in procedure of the administration by the 
the case of personal sureties. Although the court in guardianship cases but only with 
court's power is inherent the Section adds certain vital phases. As to an inventory 
an express authorization for the court in requirement and as well other miscella- 
its discretion to require corporate surety, neous requirements not specifically pro- 
premium to be paid from the estate. This vided for in the Act, the law of the State 
Section is substantially the same as Sec- applicable in non-veteran guardianship 
tion 8 of the original Act. The language cases will govern since there is no conflict 
has been slightly changed to clarify, and t between it and the terms of this Act. 

Comment to Section 10 (A.C.A. § 28-66-110) 

Section 10 (A.C.A. § 28-66-110) pro- account is rendered. An alternative Sec- 
vides certain changes from Section 9 of tion 10 is submitted, 
the original Act. It now contains a provi- The alternative Section 10 presented is 
sion for an actual physical check, by one of virtually the same except that it is suit- 
several methods, of all moneys and secu- able for jurisdictions where accountings 
rities held by the guardian at the time the are generally required every two or three 
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years; with this addition, that an interim 
account shall be filed annually with the 
Veterans Administration rather than with 
the court. 

An additional requirement introduced 
in both drafts of Section 10 is that a copy 
of not only accounts, but also of any peti- 
tion, motion or other pleading, whether 
such deals with accountings, must be sup- 
plied to the Veterans Administration. This 
is recommended because of experience in 
a number of jurisdictions where the effec- 
tive act producing the loss to the ward 



occurred in connection with some transac- 
tions other than an account, such as peti- 
tion to invest funds, and it is too late to 
prevent the loss when the illegal transac- 
tion is discovered upon the filing of subse- 
quent accounts. 

The Section relates to all assets and 
income whether received directly by the 
accounting guardian, from the Veterans 
Administration or its predecessor or 
through a predecessor guardian. See also 
Sections 1 (A.C.A. § 28-66-101) and 23 
(A.C.A. § 28-66-123). 



Comment to Section 11 (A.C.A. § 28-66-111) 



This Section authorizes the court in its 
discretion to remove a guardian who fails 
to file proper accounts or furnish the Vet- 
erans Administration with a true copy of 
any such account, or any other petition or 
pleading of a type to a copy of which the 



Veterans Administration is entitled. It is 
substantially the same as Section 10 of 
the original Act, changed to conform to the 
changes heretofore mentioned in Section 
10 (A.C.A. § 28-66-110) of the amended 
Act. 



Comment to Section 12 (A.C.A. § 28-66-112) 



The language has been clarified but 
Section 12 (A.C.A. § 28-66-112) is in sub- 
stance the same as Section 11 of the orig- 
inal Act. This Section deals with compen- 
sation of guardians. It makes provision for 



notice to the Veterans Administration 
where compensation is requested in ex- 
cess of 5%. There is no change in the 
amount of compensation. 



Comment to Section 13 (A.C.A. § 28-66-113) 



This Section expressly requires invest- 
ment of surplus funds. The investment in 
direct unconditional obligations of the 
United States or of the enacting State and 
in obligations unconditionally guaranteed 
by the United States as to principal and 
interest are permitted without a prior 
order of court. All other investments shall 



be in accordance with the general law of 
the State and may be made only upon 
prior order of the court. This involves 
some change from Section 12 of the origi- 
nal Act and differs in some respects from 
presently existing law in a number of 
States. On this subject there are wide 
variations of State policy and of language. 



Comment to Section 14 (A.C.A. § 28-66-114) 



This Section is substantially the same 
as Section 13 of the original Act, but it 
specifically provides, in order to avoid 
controversies, that the guardian shall not 
apply any part of the income or estate for 
the maintenance of any person "other 



than the ward, the spouse, and the minor 
children of the ward," without prior order 
of court pursuant to hearing, notice of 
which shall have been given the Veterans 
Administration as is now required. 
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Comment to Section 15 (A.C.A. § 28-66-115) 



Section 15 (A.C.A. § 28-66-115) is new. 
Its purpose is to obviate controversies 
which occur from time to time as to 
whether the purchase of a home for the 
ward constitutes an investment, and if it 
does, a permissible investment for -a 
guardian. In a substantial number of 
cases it has been found that because of the 
background, the size of the family and 
other circumstances, it seems desirable to 
acquire either a rural or urban home for 
the ward and his family, and sometimes 



for the family when the ward is confined 
in a hospital. This section specifically au- 
thorizes the court to permit this after a 
proper notice and hearing, thus clearly 
making the matter discretionary with the 
court. The law of a number of States now 
permits this. 

The other provisions are incorporated to 
permit protection of the ward's interests 
by the guardian in connection with fore- 
closure sales or partitions. 



Comment to Section 16 (A.CA § 28-66-116) 



This is the same as Section 14 of the 
original Act and authorizes custodians of 



public records to provide copies thereof 
without charge. 



Comment to Section 17 (A.C.A. § 28-66-117) 



This is a new Section. There are varying 
statutory provisions for judicial restora- 
tion of one theretofore adjudged incompe- 
tent. To afford a simple and uniform op- 
tional method and to expedite the final 
accounting, and hence release of funds to 
the restored veteran, Section 17 (A.C.A. 
§ 28-66-117) provides for final accounting 



and delivery of assets and discharge of the 
guardian and his sureties by order of court 
predicated on certificate from the Veter- 
ans Administration that the incompetent 
has been rated competent by the Veterans 
Administration upon examination, or in 
the case of a minor that the minor has 
attained majority. 



Comment to Section 18 (A.C.A. § 28-66-118) 



This Section deals with commitment of 
incompetent beneficiaries of the Veterans 
Administration for care or treatment in 
Federal Institutions. It is based on Section 
15 of the original act but clarifies and 
elaborates the provisions thereof. In sub- 
stance it provides that upon a person 
being adjudged to be afflicted with insan- 
ity or some other mental condition by 
whatever name the particular statute des- 
ignates it and to be subject to commitment 
to an institution the court may commit to 
the "Veterans Administration or other 
agency of the United States Government" 
upon receipt of a certificate therefrom that 
such person is eligible for care by the 
certifying agency. Upon the commitment 
being effectuated this Section confers 
upon the Chief Officer of any Federal 
Institution in which the patient may be 
cared for the same powers with respect to 
"retention, transfer, parole or discharge" 
as are possessed by superintendents of 
State Hospitals for mental diseases in the 



enacting State. Authority is granted by 
the Section for transfers to Federal agen- 
cies as well as for original commitments 
thereto with a saving provision in case of 
so-called criminal insane which requires 
special procedure. 

This Section also expressly makes effec- 
tive within the enacting State an order of 
commitment by the court of another State 
which commits the patient under the con- 
ditions stated, to the Federal Agency. This 
is somewhat analogous to the Uniform Act 
recommended by the National Conference 
in 1921 (pages 297, 342, 359) pertaining to 
•out of State service of process in certain 
circumstances. See also the Uniform Act 
proposed in 1931 to secure the attendance 
of out of State witnesses. 9 Uniform Laws 
Ann. 1933 Supp. 6. Reciprocal legislation 
has heretofore been enacted by various 
States on several subjects. It is somewhat 
akin to the interstate compacts. The Act of 
Congress approved June 6, 1934, 48 Stat. 
909, 18 U.S. Code 420 was designed to 
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encourage interstate cooperation and fol- 
lowed many earlier similar Acts on a va- 
riety of subjects. 1 Law and Contemporary 
Problems (1933) page 460, 70 U.S. Law 
Rev. 574. 73 U.S. Law Rev. 86. California 
Stats. 1937, page 469 (Deering General 
Laws Section 5783). Remington R.S. 
Washington, 1940, Supp. Sec. 10249-11. 
In re Jos. Tenner, 20 A.C. (Cal.) 696. 
Massachusetts v. Klaus, 130 N.Y. Supp. 
713. Washington v. Oregon, 214 U.S. 205. 
These provisions will facilitate the plac- 
ing of patients in appropriate Federal In- 
stitutions especially equipped to treat a 
particular type of mental trouble and save 
the patient distress and sometimes defi- 



nite harm incident to a second adjudica- 
tion experience in the State to which 
transferred. It will also save substantial 
expense to the various States, to the Fed- 
eral Government, and to the patients. 

The right to release by the Chief Officer 
or by judicial procedure is retained in the 
committing State, notwithstanding the 
patient may be confined in a Federal In- 
stitution in another State. This is an ex- 
press statutory condition of the commit- 
ment. 

The substance of Section 18 (A.C. A. 
§ 28-66-118) has heretofore been enacted 
in several States and has proved satisfac- 
tory. 



UNIFORM DURABLE POWER OF ATTORNEY ACT 

(§ 28-68-201 ET SEQ.) 

Prefatory Note 



The National Conference included Sec- 
tion 5-501 and 5-502 in Uniform Probate 
Code (1969) (1975) concerning powers of 
attorney to assist persons interested in 
establishing non-court regimes for the 
management of their affairs in the event 
of later incompetency or disability. The 
purpose was to recognize a form of senility 
insurance comparable to that available to 
relatively wealthy persons who use 
funded, revocable trusts for persons who 
are unwilling or unable to transfer assets 
as required to establish a trust. 

The provisions included in the original 
UPC modify two principles that have con- 
trolled written powers of attorney. Section 
5-501 (UPC (1969) (1975)), creating what 
has come to be known as a "durable power 
of attorney," permits a principal to create 
an agency in another that continues in 
spite of the principal's later loss of capac- 
ity to contract. The only requirement is 
that an instrument creating a durable 
power contain language showing that the 
principal intends the agency to remain 
effective in spite of his later incompetency. 

Section 5-502 (UPC (1969) (1975)) al- 
ters the common law rule that a princi- 
pal's death ends the authority of his 
agents and voids all acts occurring there- 
after including any done in complete igno- 
rance of the death. The new view, applica- 
ble to durable and nondurable, written 
powers of attorney, validates post-mortem 
exercise of authority by agents who act in 
good faith and without actual knowledge 
of the principal's death. The idea here was 
to encourage use of powers of attorney by 
removing a potential trap for agents in 
fact and third persons who decide to rely 
on a power at a time when they cannot be 
certain that the principal is then alive. 

To the knowledge of the Joint Editorial 
Board for the Uniform Probate Code, the 
only statutes resembling the power of at- 
torney sections of the UPC (1969) (1975) 
that had been enacted prior to the ap- 
proval and promulgation of the Code were 
Sections 11-9.1 and 11-9.2 of the Code of 
Virginia [1950], Since then, a variety of 



UPC inspired statutes adjusting agency 
rules have been enacted in more than 
thirty states. 

This [Act] [Section] originated in 1977 
with a suggestion from within the Na- 
tional Conference that a new free-stand- 
ing uniform act, designed to make powers 
of attorney more useful, would be welcome 
in many states. For states that have yet to 
adopt durable power legislation, this new 
National Conference product represents a 
respected, collective judgment, identifying 
the best of the ideas reflected in the recent 
flurry of new state laws on the subject; 
additional enactments of a new and im- 
proved uniform act should result. For 
other states that have acted already, this 
new act offers a reason to consider amend- 
ments, including elimination of restric- 
tions that no longer appear necessary. 

In the course of preparing this [Act] 
[Section], the Joint Editorial Board for the 
Uniform Probate Code, acting as a Special 
Committee on the new project, evolved 
what it considers to be improvements in 
§§ 5-501 and 5-502 of the 1969 and 1975 
versions of the Code.* In the main, the 
changes reflect stylistic matters. However, 
the idea reflected in Section 3(a) (A.C.A. 
§ 28-68-203 (a)) — that draftsmen of pow- 
ers of attorney may wish to anticipate the 
appointment of a conservator or guardian 
for the principal — is new, and a brief 
explanation is in order. 

When the Code* was originally drafted, 
the dominant idea was that durable pow- 
ers would be used as alternatives to court- 
oriented, protective procedures. Hence, 
the draftsmen merely provided that ap- 
pointment of a conservator for a principal 
who had granted a durable power to an- 
other did not automatically revoke the 
agency; rather, it would be up to the 
court's appointee to determine whether 
revocation was appropriate. The provision 
was designed to discourage the institution 
of court proceedings by persons interested 
solely in ending an agent's authority. It 
later appeared sensible to adjust the du- 
rable power concept so that it may be used 
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either as an alternative to a protective 
procedure, or as a designed supplement 
enabling nomination of the principal's 
choice for guardian to an appointing court 
and continuing to authorize efficient es- 
tate management under the direction of a 
court appointee. 

The sponsoring committee considered 
and rejected the suggestion that the word 
"durable" be omitted from the title. While 
it is true that the act describes "durable" 
and "non-durable" powers of attorney, this 
is merely the result of use of language to 
accomplish a purpose of making both cat- 
egories of power more reliable for use than 
formerly. In the case of non-durable pow- 
ers, the act extends validity by the provi- 



sions in Section [4] [5-504] protecting 
agents in fact and third persons who rely 
in good faith on a power of attorney when, 
unknown to them, the principal is incom- 
petent or deceased. The general purpose 
of the act is to alter common law rules that 
created traps for the unwary by voiding 
powers on the principal's incompetency or 
death. The act does not purport to deal 
with other aspects of powers of attorney, 
and a label that would result from drop- 
ping "durable" would be misleading to the 
extent that it suggested otherwise. 



* Uniform Probate Code. 



Comment to § 1 (A.C.A. § 28-68-201) 



This section, derived from the first sen- 
tence of UPC 5-501 (1969) (1975), is a 
definitional section that supports use of 
the term "durable power of attorney" in 
the sections that follow. The second 
quoted expression was designed to em- 
phasize that a durable power with post- 
poned effectiveness is permitted. Some 
UPC critics have been bothered by the 
reference here to a later condition of "dis- 
ability or incapacity," a circumstance that 
may be difficult to ascertain if it can be 
established without a court order. The 
answer, of course, is that draftsmen of 
durable powers are not limited in their 
choice of words to describe the later time 
when the principal wishes the authority of 



the agent in fact to become operative. For 
example, a durable power might be 
framed to confer authority commencing 
when two or more named persons, possi- 
bly including the principal's lawyer, phy- 
sician or spouse, concur that the principal 
has become incapable of managing his 
affairs in a sensible and efficient manner 
and deliver a signed statement to that 
effect to the attorney in fact. 

In this and following sections, it is as- 
sumed that the principal is competent 
when the power of attorney is signed. If 
this is not the case, nothing in this Act is 
intended to alter the result that would be 
reached under general principles of law. 



Comment to § 2 (A.C.A. § 28-68-202) 



This section is derived from the second 
sentence of UPC 5-501 (1969) (1975) mod- 
ified by deleting reference to the effect on 
a durable power of the principal's death, a 
matter that is now covered in Section [4] 
[5-504] which provides a single standard 
for durable and non-durable powers. 

The words "any period of disability or 
incapacity of the principal" are intended to 
include periods during which the principal 



is legally incompetent, but are not in- 
tended to be limited to such periods. In the 
Uniform Probate Code, the word "disabil- 
ity" is defined, and the term "incapacitat- 
ed person" is defined. In the context of this 
section, however, the important point is 
that the terms embrace "legal incompe- 
tence," as well as less grievous disadvan- 
tages. 
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UNIFORM DURABLE POWER OF ATTORNEY ACT 
Comment to § 3 (A.C.A. § 28-68-203) 



Subsection (a) (A.C.A. § 28-68-203(a)) 
closely resembles the last two sentences of 
UPC § 5-501 (1969) (1975); most of the 
changes are stylistic. One change going 
beyond style states that an agent in fact is 
accountable both to the principal and a 
conservator or guardian if a court has 
appointed a fiduciary; the earlier version 
described accountability only to the fidu- 
ciary. 

As explained in the introductory com- 
ment, the purpose of subsection (b) 
(A.C.A. § 28-68-203(b)) is to emphasize 
that agencies under durable powers and 
guardians or conservators may co-exist. It 
is not the purpose of the act to encourage 
resort to court for a fiduciary appointment 
that should be largely unnecessary when 
an alternative regime has been provided 
via a durable power. Indeed, the best 
reason for permitting a principal to use a 
durable power to express his preference 
regarding any future court appointee 
charged with the care and protection of 
his person or estate may be to secure the 
authority of the attorney in fact against 
upset by arranging matters so that the 
likely appointee in any future protective 
proceedings will be the attorney in fact or 
another equally congenial to the principal 
and his plans. However, the evolution of a 
free-standing durable power act increases 
the prospects that UPC-type statutes cov- 
ering protective proceedings will not apply 
when a protective proceeding is com- 
menced for one who has created a durable 
power. This means that a court receiving a 
petition for a guardian or conservator may 
not be governed by standards like those in 
UPC § 5-304 (personal guardians) and 
§ 5-401(2) and related sections which are 
designed to deter unnecessary protective 
proceedings. Finally, attorneys and others 



may find various good uses for a regime in 
which a conservator directs exercise of an 
agent's authority under a durable power. 
For example, the combination would con- 
fer jurisdiction on the court handling the 
protective proceeding to approve or ratify 
a desirable transaction that might not be 
possible without the protection of a court 
order. The alternative of a declaratory 
judgment proceeding might be difficult or 
impossible in some states. 

It is to be noted that the "fiduciary" 
described in subsection (a) (A.C.A. § 28- 
68-203(a)), to whom an attorney in fact 
under a durable power is accountable and 
who may revoke or amend the durable 
power, does not include a guardian of the 
person only. In subsection (b) (A.C.A. 
§ 28-68-203(b)), however, the authority of 
a principal to nominate extends to a 
guardian of the person as well as to con- 
servators and guardians of estates. 

Discussion of this section in NCCUSL's 
Committee of the Whole involved the 
question of whether an agent's account- 
ability, as described here, might be effec- 
tively countermanded by appropriate lan- 
guage in a power of attorney. The response 
was negative. The reference is to basic 
accountability like that owed by every 
fiduciary to his beneficiary and that dis- 
tinguishes a fiduciary relationship from 
those involving gifts or general powers of 
appointment. The section is not intended 
to describe a particular form of account- 
ing. Hence, the context differs from those 
involving statutory duties to account in 
court, or with specified frequency, where 
draftsmen of controlling instruments may 
be able to excuse statutory details relating 
to accountings without affecting the gen- 
eral principle of accountability. 



Comment to § 4* 



UPC §§ 5-501 and 5-502 (1969) (1975) 
are flawed by different standards for du- 
rable and non-durable powers vis a vis the 
protection of an attorney in fact who pur- 
ports to exercise a power after the princi- 
pal has died. Section 5-501 (1969) (1975), 
applicable only to durable powers, ex- 
presses a most unsatisfactory standard, 



i.e. the attorney in fact is protected if the 
exercise occurs "during any period of un- 
certainty as to whether the principal is 
dead or alive...." Section 5-502 (1969) 
(1975), applicable only to non-durable 
powers, protects the agent who "without 
actual knowledge of the death ... of the 
principal, acts in good faith under the 
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power of attorney. . . ." Section [4] [5-504] 
(a) expresses as a single test the standard 
now contained in § 5-502 (1969) (1975). 

Subsection (b), applicable only to non- 
durable powers that are controlled by the 
traditional view that a principal's loss of 
capacity ends the authority of his agents, 
embodies the substance of UPC § 5-502 
(1969) (1975). 

The discussion in the Committee of the 
Whole established that the language "or 
other person" in subsections (a) and (b) is 
intended to refer to persons who transact 
business with the attorney in fact under 
the authority conferred by the power. Con- 
sequently, persons in this category who 
act in good faith and without the actual 
knowledge described in the subsections 
are protected by the statute. 

Also, there was discussion of possible 
conflict between the actual knowledge test 
here prescribed for protection of persons 
relying on the continuance of a power and 
constructive notice concepts under stat- 
utes governing the recording of instru- 
ments affecting real estate. The view was 
expressed in the Committee of the Whole 
that the recording statutes would con- 
tinue to control since those statutes are 
specifically designed to encourage public 
recording of documents affecting land ti- 



tles. It was also suggested that "good 
faith," as required by this section, might 
be lacking in the unlikely case of one who, 
without actual knowledge of the princi- 
pal's death or incompetency, accepted a 
conveyance executed by an attorney in 
fact without checking the public record 
where he would have found an instrument 
disclosing the principal's death or incom- 
petency. If so, there would be no conflict 
between this act and recording statutes. 

It is to be noted, also, that this section 
deals only with the effect of a principal's 
death or incompetency as a revocation of a 
power of attorney; it does not relate to an 
express revocation of a power or to the 
expiration of a power according to its 
terms. Further, since a durable power is 
not revoked by incapacity, the section's 
coverage of revocation of powers of attor- 
ney by the principal's incapacity is re- 
stricted to powers that are not durable. 
The only effect of the Act on rules govern- 
ing express revocations of powers of attor- 
ney is as described in Section [5] [5-5051]. 



* Section 4 of the uniform act was not 
enacted by the Arkansas General Assem- 
bly and is not codified in the Arkansas 
Code. 



Comment to § 5* 



This section, embodying the substance 
and form of UPC 5-502(b) (1969) (1975), 
has been extended to apply to durable 
powers. It is unclear whether UPC 
5-502(b) (1969) (1975) applies to durable 
powers. Affidavits protecting persons 
dealing with attorneys in fact extend the 
utility of powers of attorney and plainly 
should be available for use by all attor- 
neys in fact. 

The matters stated in an affidavit that 
are strengthened by this section are lim- 
ited to the revocation of a power by the 
principal's voluntary act, his death, or, in 
the case of non-durable power, by his 
incompetence. With one possible excep- 
tion, other matters, including circum- 
stances made relevant by the terms of the 



instrument to the commencement of the 
agency or to its termination by other cir- 
cumstances, are not covered. The excep- 
tion concerns the case of a power created 
to begin on "incapacity." The affidavit of 
the agent in fact that all conditions neces- 
sary to the valid exercise of the power 
might be aided by the statute in relation 
to the fact of incapacity. An affidavit as to 
the existence or non-existence of facts and 
circumstances not covered by this section 
nonetheless may be useful in establishing 
good faith reliance. 



* Section 5 of the uniform act is not codi- 
fied in the Arkansas Code. 



UNIFORM COMMON TRUST FUND ACT* 
(§ 28-69-201 ET SEQ.) 

Prefatory Note 



A common trust fund is a group of 
securities set aside by a trustee for invest- 
ment by two or more trusts operated by 
the same trustee. It is almost invariably 
used by banks and trust companies, and 
not by individual trustees. 

The purposes of such a common or joint 
investment fund are to diversify the in- 
vestments of the several trusts and thus 
spread the risk of loss, and to make it easy 
to invest any amount of trust funds 
quickly and with a small amount of trou- 
ble. 

Such a common trust fund cannot le- 
gally be operated without statutory sanc- 
tion, because its operation involves a mix- 
ture of trust funds which was not 
permitted by doctrines of equity. There is 
a strong sentiment among trust men that 
the great utility of these common trust 
funds justifies a statutory exception to the 
rule regarding the mixture of two or more 
trust funds. 

The Uniform Common Trust Fund Act 
is a simple enabling statute suitable for 
adoption by any state which is willing to 
permit banks and trust companies to set 
up one or more common trust funds. The 
Uniform Act does not set out in detail the 
restrictions on the operation of such com- 
mon trust funds, except that they must be 
composed of investments legal for trusts 
in that state. The reason for not covering 
in this proposed Uniform State Act the 
details of the operation of such a common 
trust fund is that as a practical matter 



such details are covered by the regula- 
tions issued by the Federal Reserve Board 
which went into effect December 31, 1937. 

The Federal Revenue Act of 1936 pro- 
vides that a common trust fund shall be 
taxed as an association on its income 
unless it is operated in accordance with 
regulations issued by the Federal Reserve 
Board. Consequently, every bank or trust 
company, whether a national or a state 
institution, will have to operate its com- 
mon trust funds in accordance with the 
Federal Reserve Board regulations if it 
wants to escape the federal corporation 
income tax, and the difference between 
such tax and the individual income taxes 
assessed against the different beneficia- 
ries of the trusts would be so great that no 
trustee could afford to operate its fund 
otherwise than in accordance with the 
Federal Reserve Board regulations. 

Therefore, the passage by a state of the 
Uniform Common Trust Fund Act will 
enable banks and trust companies in that 
state to set up one or more common trust 
funds composed entirely of legal trust in- 
vestments for its fiduciary funds, these 
common trust funds necessarily being 
subject to restrictions and regulations of 
the Federal Reserve Board as they exist 
from time to time. 



*The Arkansas version of this act is quite 
different from the uniform act. 



528 



UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 
(A.C.A. § 28-69-601 ET SEQ.) 

Prefatory Note 



Over the past several years the govern- 
ing boards of eleemosynary institutions, 
particularly colleges and universities, 
have sought to make more effective use of 
endowment and other investment funds. 
They and their counsel have wrestled with 
questions as to permissible investments, 
delegation of investment authority, and 
use of the total return concept in investing 
endowment funds. Studies of the legal 
authority and responsibility for the man- 
agement of the funds of an institution 
have pointed up the uncertain state of the 
law in most jurisdictions. There is virtu- 
ally no statutory law regarding trustees or 
governing boards of eleemosynary institu- 
tions, and case law is sparse. In the late 
1960's the Ford Foundation commissioned 
Professor William L. Cary and Craig B. 
Bright, Esq., to examine the legal restric- 
tions on the powers of trustees and man- 
agers of colleges and universities to invest 
endowment funds to achieve growth, to 
maintain purchasing power, and to ex- 
pend a prudent portion of appreciation in 
endowment funds. They concluded that 
there was little developed law but that 
legal impediments which have been 
thought to deprive managers of their free- 
dom of action appear on analysis to be 
more legendary than real. Cary and 
Bright, The Law and The Lore of Endow- 
ment Funds, 66 (1969). 

Nonetheless it appears that counsel for 
some colleges and universities have ad- 
vised to the contrary, basing such advice 
upon analogy to the law of private trusts. 
Not all counsel, of course, suggest that 
private trust laws control the governing 
boards of eleemosynary institutions. 

There is, however, substantial concern 
about the potential liability of the manag- 
ers of the institutional funds even though 
cases of actual liability are virtually nil. 
As deliberations of the Special Commit- 
tee, the Advisory Committee and the Re- 
porters responsible for the preparation of 
this Act have progressed, it became clear 
that the problems were not unique to 
educational institutions but were faced by 



any charitable, religious or any other el- 
eemosynary institution which owned a 
fund to be invested. 

One further problem regularly intruded 
upon the discussion of efforts to free trust- 
ees and managers from the alleged limi- 
tations on their powers to invest for 
growth and meet the financial needs of 
their institutions. Some gifts and grants 
contained restrictions on use of funds or 
selection of investments which imperiled 
the effective management of the fund. An 
expeditious means to modify obsolete re- 
strictions seemed necessary. 

The Uniform Act (A.C.A. § 28-69-601 et 
seq.) offers a rational solution to these 
problems by providing: 

(1) a standard of prudent use of appre- 
ciation in invested funds; 

(2) specific investment authority; 

(3) authority to delegate investment 
decisions; 

(4) a standard of business care and pru- 
dence to guide governing boards in the 
exercise of their duties under the Act; and 

(5) a method of releasing restrictions 
on use of funds or selection of investments 
by donor acquiescence or court action. 

Use of Appreciation 

The argument for allowing prudent use 
of appreciation of endowment funds has 
been stated in Cary and Bright, The Law 
and The Lore of Endowment Funds 5 — 6 
(1969): 

[T]oo often the desperate need of 
some institutions for funds to meet 
current operating expenses has led 
their managers, contrary to their best 
long-term judgment, to forego invest- 
ments with favorable growth pros- 
pects if they have a low current yield. 
[I]t would be far wiser to take capital 
gains as well as dividends and inter- 
est into account in investing for the 
highest overall return consistent with 
the safety and preservation of the 
funds invested. If the current return 
is insufficient for the institution's 
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UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 



needs, the difference between that 
return and what it would have been 
under a more restrictive policy can be 
made up by the use of a prudent 
portion of capital gains. 

The Uniform Act (A.C.A. § 28-69-601 et 
seq.) authorizes expenditure of apprecia- 
tion subject to a standard of business care 
and prudence. It seems unwise to fix more 
exact standards in a statute. To impose a 
greater construction would hamper adap- 
tation by different institutions to their 
particular needs. 

The standard of care is that of a reason- 
able and prudent director of a nonprofit 
corporation — similar to that of a director 
of a business corporation — which seems 
more appropriate than the traditional 
Prudent Man Rule applicable to private 
trustees. The approach has been used 
elsewhere. A New York statute allows in- 
clusion in income of "so much of the real- 
ized appreciation as the board may deem 
prudent." New York [McKinney's] Not-for- 
Profit Corporation Law § 513(d) (1970). 
Recent enactments in New Jersey, Califor- 
nia, and Rhode Island follow the same 
pattern. N.J.S.A. § 15:18-8; West's Anno. 
Corp. Code § 10251(c) (Calif); Gen. Laws 
of R.I. § 18-2-2. 

The Act (A.C.A. § 28-69-601 et seq.) 
authorizes the appropriation of net appre- 
ciation. "Realization" of gains and losses is 
an artificial, meaningless concept in the 
context of a nontaxable eleemosynary in- 
stitution. If gains and losses had to be 
realized before being taken into account, a 
major objective of the Act (A.C.A. § 28-69- 
601 et seq.), to avoid distortion of sound 
investment policies, would be frustrated. 
If only realized capital gains could be 
taken into account, trustees or managers 
might be forced to sell their best assets, 
appreciated property, in order to produce 
spendable gains and conceivably might 
spend realized gains even when, because 
of unrealized losses, the fund has no net 
appreciation. 

The Act (A.C.A. § 28-69-601 et seq.) 
excludes interests held for private benefi- 
ciaries, even though a charity is the ulti- 
mate beneficiary, e.g., an individual life 
interest followed by a charitable remain- 
der. Also excluded is any trust managed 
by a professional trustee even though a 
charitable organization is the sole benefi- 
ciary. 



The Uniform Act (A.C.A. § 28-69-601 et 
seq.) has been drafted to meet the objec- 
tion that there will be a decline in gifts to 
charity because donors cannot rely on 
their wishes being enforced if appreciation 
can be expended. The drafters were con- 
vinced that donors seldom give any indi- 
cation of how they want the growth in 
their gifts to be treated. If, however, a 
donor does indicate that he wishes to limit 
expenditures to ordinary yield, under the 
Act (A.C.A. § 28-69-601 et seq.) his 
wishes will be respected. 

A statute such as this can be constitu- 
tionally applied to gifts received prior to 
its enactment. There is no substantial 
authority to be found in law or reason for 
denying retroactive application. 

When the Uniform Principal and In- 
come Act was adopted it changed the ap- 
portionment of some items of revenue be- 
tween principal and income. It was argued 
that the retroactive application of the 
statute to existing trusts would deprive 
either the income beneficiaries or the re- 
maindermen of their property without due 
process of law. Professor Scott spoke for 
the overwhelming majority of commenta- 
tors when he said: 

[T]here should be no constitutional 
objection to making the Act retroac- 
tive. The rules as to allocation should 
not be treated as absolute rules of 
property law, but rather as rules as to 
the administration of the trust. The 
purpose is to make allocations which 
are fair and impartial as between the 
successive beneficiaries. Scott, Princi- 
pal or Income?, 100 Trusts & Est. 180, 
251 (1961). 

Professor Bogert reached the same conclu- 
sion. Bogert, The Law of Trusts and Trust- 
ees § 847, pp. 505—6 (2d ed. 1962). The 
courts which considered the matter 
reached the same conclusion. 
, There is even less reason to deny retro- 
active application to an apportionment 
statute which deals only with the endow- 
ment funds of eleemosynary institutions, 
because the statute does not deprive any 
beneficiary of vested property rights. In a 
broad sense, the public is the real benefi- 
ciary of an endowment fund. The only 
argument which can be made against ret- 
roactivity is that it might violate the in- 
tent of the donor. Such an argument was 
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also made in respect of the Uniform Prin- 
cipal and Income Act, but it was uniformly 
rejected by the courts. The language of a 
Minnesota case is typical: 

[I]t is doubtful whether testatrix had 
any clear intention in mind at the 
time the will was executed. It is 
equally plausible that if she had 
thought about it at all she would have 
desired to have the dividends to go 
where the law required them to go at 
the time they were received by the 
trustee. ... In re Gardner's Trust. 266 
Minn. 127, 132, 123 N.W.2d 69, 73 
(1963). 

In any event, the Act (A.C.A. § 28-69- 
601 et seq.) does not raise a problem of 
retroactive application because the rule of 
construction of Section 3 (A.C.A. § 28-69- 
604) is declaratory of existing law in that 
it interprets the presumed intent of the 
donor in the absence of a clear statement 
of the donor's intention. 

Other similar acts follow the same pat- 
tern. The New York [McKinney's] Not-for- 
Profit Corporation Law Section 513(e) 
(1970) authorizing the expenditure of ap- 
preciation applies to assets "held at the 
time when this chapter takes effect" as 
well as to "assets hereafter received." Sim- 
ilar language appears in the New Jersey, 
California, and Rhode Island acts autho- 
rizing expenditure of appreciation by elee- 
mosynary institutions. 

Specific Investment Authority 

It seems reasonably clear that invest- 
ment managers of endowment funds are 
not limited to investments authorized to 
trustees. The broad grant of investment 
authority contained in Section 4 (A.C.A. 
§ 28-69-605) of the Act expressly so pro- 
vides. 

Authority to Delegate 

In the absence of clear law relating to 
the powers of governing boards of eleemo- 
synary institutions, some boards have 
been advised that they are subject to the 
nondelegation strictures of professional 
private trustees. The board of an eleemo- 



synary institution should be able to dele- 
gate day-to-day investment management 
to committees or employees and to pur- 
chase investment advisory or manage- 
ment services. The Act (A.C.A. § 28-69- 
601 et seq.) so provides. 

Standard of Care 

Fear of liability of a private trustee may 
have a debilitating effect upon members of 
a governing board, who are often uncom- 
pensated public-spirited citizens. They 
are managers of nonprofit corporations, 
guiding a unique and perhaps very large 
institution. The proper standard of re- 
sponsibility is more analogous to that of a 
director of a business corporation than 
that of a professional private trustee. The 
Act (A.C.A. § 28-69-601 et seq.) estab- 
lishes a standard of business care and 
prudence in the context of the operation of 
a nonprofit institution. 

Release of Restrictions 

It is established law that the donor may 
place restrictions on his largesse which 
the donee institution must honor. Too of- 
ten, the restrictions on use or investment 
become outmoded or wasteful or unwork- 
able. There is a need for review of obsolete 
restrictions and a way of modifying or 
adjusting them. The Act (A.C.A. § 28-69- 
601 et seq.) authorizes the governing 
board to obtain the acquiescence of the 
donor to a release of restrictions and, in 
the absence of the donor, to petition the 
appropriate court for relief in appropriate 
cases. 

Conclusion 

Over a decade ago, Professor Kenneth 
Karst in an article in the Harvard Law 
Review stated the need for the Uniform 
Act: 

[T]he managers of corporate charity 
are still, at this late date, without 
adequate guides for conduct. The de- 
velopment of these standards is of 
some urgency. The Efficiency of the 
Charitable Dollar: An Unfilled State 
Responsibility, 73 Harv. L. Rev. 433, 
435(1960). 
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Comment to § 1 (A.C.A. § 28-69-602) 



The Uniform Act (A.C.A. § 28-69-601 et 
seq.) applies generally to colleges, univer- 
sities, hospitals, religious organizations 
and other institutions of an eleemosynary 
nature. It applies to a governmental orga- 
nization to the extent that the organiza- 
tion holds funds for the listed purposes, 
e.g., a public school which has an endow- 
ment fund. 

[Subsec. (1)] (A.C.A. § 28-69-602(1)) A 
non-governmental institution which is not 
"charitable" in the classic sense is not 
within the Act (A.C.A. § 28-69-601 et 
seq.), even though it may hold funds for 
such purpose. If the fund is separate and 
distinct from the noncharitable organiza- 
tion, the fund itself may be an institution, 
to which the Act applies. 

[Subsec. (2)] (A.C.A. § 28-69-602(2)) An 
institutional fund is any fund held by an 
institution which it may invest for a long 
or short term. Excluded from the Act 
(A.C.A. § 28-69-601 et seq.) is any fund 
held by a trustee which is not an institu- 
tion as denned in this Act (A.C.A. § 28-69- 
601 et seq.), e.g., a bank or trust company, 
for the benefit of an institution even 
though the institution is the sole benefi- 
ciary. 

A fund held by an institution for the 
benefit of any noninstitutional beneficiary 
is also excluded. The exclusion would ap- 
ply to any fund with an individual benefi- 
ciary such as an annuity trust or a 
unitrust. When the interest of a noninsti- 
tutional beneficiary is terminated, the 
fund may then become an institutional 
fund. 

The "use, benefit, or purposes" of an 
institution broadly encompasses all of the 
activities permitted by its charter or other 
source of authority. A fund to provide 
scholarships for students or medical care 
for indigent patients is held by the school 
or hospital for the institution's purposes. 
Such a fund is not deemed to be held for 
the benefit of a particular student or pa- 
tient as distinct from the use, benefit, or 
purposes of the institution, nor does the 
student or patient have an interest in the 
fund as a "beneficiary which is not an 
institution." 

The particular recipient of the aid of a 
charitable organization is not a "beneficia- 
ry" in the sense of a beneficiary of a 



private trust; only the Attorney General 
or similar public authority may enforce a 
charitable trust. 4 Scott, Law of Trusts 
§ 348 pp. 2768-9 (3d ed. 1967); Bogert, 
The Law of Trusts and Trustees §§ 411-15 
pp. 317-348 (2d ed. 1962). 

[Subsec. (3)] (A.C.A. § 28-69-602(3)) An 
endowment fund is an institutional fund, 
or any part thereof, which is held in per- 
petuity or for a term and which is not 
wholly expendable by the institution. Im- 
plicit in the definition is the continued 
maintenance of all or a specified portion of 
the original gift. "Endowment fund" is 
specially defined because it is subject to 
the appropriation rules of Section 2 
(A.C.A. § 28-69-603). 

A restriction on use that makes a fund 
an endowment fund arises only from the 
applicable gift instrument. If a governing 
board has the power to spend all of a fund 
but, in its discretion, decides to invest the 
fund and spend only the yield or appreci- 
ation therefrom, the fund does not become 
an endowment fund under this descrip- 
tion, but it may be described as a "quasi- 
endowment fund" or a "fund functioning 
as endowment." 

A fund which is not an institutional 
fund originally and therefore not an en- 
dowment fund may become an endow- 
ment fund at a later time. For example, a 
fund given to an institution to pay the 
grantor's widow a life income, with the 
remainder to the institution, would be- 
come an institutional fund on the widow's 
death, and, if the fund were not then 
wholly expendable, it would become an 
endowment fund at that time. 

If a gift instrument provided that the 
institution could use the income from the 
fund for ten years and thereafter spend 
the entire principal, the fund would be an 
endowment fund for the ten-year period 
and would cease to be an endowment fund 
at the time it became wholly expendable. 

[Subsec. (4)] (A.C.A. § 28-69-602(4)) 
The definition is meant to designate the 
policy making or management group 
which has the responsibility for the affairs 
of the institution or the fund. 

[Subsec. (5)] (A.C.A. § 28-69-602(5)) 
"Historic dollar value" is simply the value 
of the fund expressed in dollars at the 
time of the original contribution to the 



COMMENTARIES 



533 



fund plus the dollar value of any subse- 
quent gifts to the fund. Accounting entries 
recording realization of gains or losses to 
the fund have no effect upon historic dol- 
lar value. No increase or decrease in his- 
toric dollar value of the fund results from 
the sale of an asset held by the fund and 
the reinvestment of the proceeds in an- 
other asset. 

If the gift instrument directs accumula- 
tion, the historic dollar value will increase 
with each accumulation. For example, if a 
donor gives an institution $300,000 and 
directs that the fund is to be accumulated 
until its value reaches $500,000, the his- 
toric dollar value will be the aggregate 
value of $500,000 at the time the fund 



becomes available for use by the institu- 
tion. 

If under the terms of the gift instrument 
a portion of an endowment fund, after 
passage of time or upon the happening of 
some event, becomes currently wholly ex- 
pendable, such portion should be treated 
as a separate fund and the historic dollar 
value of the remaining endowment fund 
should be reduced proportionately. 

[Subsec. (6)] (A.C.A. § 28-69-602(6)) A 
gift instrument establishes the terms of 
the gift. It may be a writing of any form, or 
it may result from the institution's solici- 
tation activities, or the by-laws, or other 
rules of an existing fund. 



Comment to § 2 (A.CA § 28-69-603) 



This section authorizes a governing 
board to expend for the purposes of the 
fund the increase in value of an endow- 
ment fund over the fund's historic dollar 
value, within the limitations of Section 6 
(A.C.A. § 28-69-607) which establishes a 
standard of business care and prudence. 

The section (A.CA. § 28-69-607) does 
not apply to funds which are wholly ex- 
pendable by the institution such as so- 



called "quasi-endowment funds" or "funds 
functioning as endowment," nor does the 
section limit or reduce any spending 
power granted by a gift instrument or 
otherwise held by the institution. 

Unrealized gains and losses must be 
combined with realized gains and losses to 
insure that the historic dollar value is not 
impaired. 



Comment to § 3 (A.C.A. § 28-69-604) 



If a gift instrument expresses or other- 
wise indicates the donor's intention that 
the governing board may not appropriate 
the appreciation in the value of the fund, 
his wishes will govern. 

The rule of construction of this section 
(A.C.A. § 28-69-604) is based upon the 
assumption that a grantor who makes an 
outright gift to an educational, religious, 
charitable or other eleemosynary institu- 
tion seldom makes a full statement of his 
intentions and that his unstated intention 
is usually quite different from the inten- 
tion of a grantor who makes a gift to a 
trust for private beneficiaries. The as- 
sumption is that the grantor of a gift to an 
institution: (1) means to devote to the 
institution any return or benefit that the 
institution can obtain from the gift, (2) 
acknowledges the responsibility of the in- 
stitutional management to determine the 
prudent use of the return or benefit over 
time and (3) usually regards the "amount" 
of the gift as the dollars given or the dollar 



value of the property transferred to the 
institution at the time of the gift. Thus, in 
the case of a gift instrument which states 
no clear intention or merely echoes the 
rubrics of a private trust, the statutory 
rule of interpretation should apply. 

Some advisers to institutions, aware of 
the body of private trust law, have inter- 
preted references to "income" or "princi- 
pal" in a gift instrument to evidence a 
grantor's intent that the private trust 
rules developed to insure equity between 
an income beneficiary and a remainder- 
man should be applied to an outright gift 
to an institutional donee. Neither the 
facts of donor's intentions nor the law of 
trusts support such an interpretation of 
the meaning of gift instruments where an 
institution is the sole beneficiary. 

This section (A.C.A. § 28-69-604) does 
not purport to change existing law or 
rights; it simply codifies a rule of construc- 
tion or interpretation or administration 
by articulating the presumed intent of a 
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donor in the absence of a statement of the 
donor's actual intent. 



Comment to § 4 (A.CA. § 28-69-605) 



Institutional investment managers sug- 
gest that a general grant of investment 
powers will clarify the authority of a gov- 
erning board to select investments. Sub- 
section (1) (A.C.A. § 28-69-605(1)) pro- 
vides broad powers of investment and 
states that a governing board is not re- 
stricted to investments authorized to 
trustees. 

Two other matters of investment policy 
have been troublesome to boards because 
of the absence of specific authority. Sub- 
sections (2) and (3) (A.C.A. § 28-69-605(2) 
and (3)) provide authority to hold property 
given by a donor even though it may not 
be the best investment (ordinarily in the 
hope of obtaining additional contribu- 



tions) and to invest in common or pooled 
investment funds such as the Common 
Fund for Non-Profit Organizations. See 4 
Scott, Law of Trusts, § 389 pp. 2997-3000 
(3d ed. 1967). 

The absence of specific reference to in- 
vestment for return by an institution in 
its own facilities does not limit the power 
of a governing board to make such invest- 
ments under the general clause of Section 
4(1) (A.C.A. § 28-69-605(1)), or other law 
or the gift instrument. 

Section 6 (A.C.A. § 28-69-607) estab- 
lishes the standard of care and prudence 
under which the investment authority is 
exercised. 



Comment to § 5 (A.C.A. § 28-69-606) 



Questions have arisen about the power 
of a governing board to delegate invest- 
ment decisions. In the absence of author- 
ity, some boards have tried to follow the 
nondelegation principles applicable to 
trustees. Governing boards do, in fact, 
delegate investment authority, sometimes 
with rather cumbersome procedures to 
produce a record of apparent decisions by 
the boards. 



This section (A.C.A. § 28-69-606) clari- 
fies the authority to delegate investment 
management and to purchase investment 
advisory and management services. Re- 
sponsibility for investment policy and se- 
lection of competent agents remains with 
the board under the Section 6 (A.C.A. 
§ 28-69-607) standard of business care 
and prudence. 



Comment to § 6 (A.CA. § 28-69-607) 



The section (A.C.A. § 28-69-607) estab- 
lishes a standard of care and prudence for 
a member of a governing board. The stan- 
dard is generally comparable to that of a 
director of a business corporation rather 
than that of a private trustee, but it is cast 
in terms of the duties and responsibilities 
of a manager of a nonprofit institution. 

Officers of a corporation owe a duty of 
care and loyalty to the corporation, and 
the more intimate the knowledge of the 
affairs of the corporation the higher the 
standard of care. Directors are obligated 
to act in the utmost good faith and to 



exercise ordinary business care and pru- 
dence in all matters affecting the manage- 
ment of the corporation. This is a proper 
standard for the managers of a nonprofit 
institution, whether or not it is incorpo- 
rated. 

The standard of Section 6 (A.CA. § 28- 
69-607) was derived in part from Proposed 
Treasury Regulations § 53.4944-l(a)(2) 
dealing with the investment responsibil- 
ity of managers of private foundations. 

The standard requires a member of a 
governing board to weigh the needs of 
today against those of the future. 
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Comment to § 7 (A.CA § 28-69-608) 



One of the difficult problems of fund 
management involves gifts restricted to 
uses which cannot be feasibly adminis- 
tered or to investments which are no 
longer available or productive. There 
should be an expeditious way to make 
necessary adjustments when the restric- 
tions no longer serve the original purpose. 
Cy pres has not been a satisfactory answer 
and is reluctantly applied in some states. 
See Restatement of Trusts (2d), §§ 381, 
399; 4 Scott, Law of Trusts § 399, p. 3084, 
§ 399.4 pp. 3119 et seq. (3d ed. 1967). 

This section (A.CA. § 28-69-608) per- 
mits a release of limitations that imperil 
efficient administration of a fund or pre- 
vent sound investment management if the 
governing board can secure the approval 
of the donor or the appropriate court. 

Although the donor has no property 
interest in a fund after the gift, nonethe- 
less if it is the donor's limitation that 
controls the governing board and he or she 
agrees that the restriction need not apply, 
the board should be free of the burden. See 
Restatement of Trusts (2d) § 367. Scott 
suggests that in minor matters, the con- 
sent of the settlor may be effective to 
remove restrictions upon the trustees in 
the administration of a charitable trust. 4 
Scott, § 367.3 p. 2846 (3d ed. 1967). 

If the donor is unable to consent or 
cannot be identified, the appropriate court 
may upon application of a governing 
board release a limitation which is shown 
to be obsolete, inappropriate or impracti- 
cable. 

This section (A.CA. § 28-69-608) au- 
thorizes only a release of a limitation. 
Thus, if a fund were established to provide 
scholarships for students named Brown 
from Brown County, Iowa, a donor might 
acquiesce in a reduction of the limitation 
to enable the institution to offer scholar- 
ships to students from Brown County who 
are not named Brown, or to students from 
other counties in Iowa or to students from 
other states, or he could acquiesce in the 



release of the restriction to scholarships 
so that the fund could be used for the 
general educational purposes of the 
school. 

Subsection (d) (A.CA. § 28-69-608(d)) 
makes it clear that the Act (A.CA. § 28- 
69-601 et seq.) does not purport to limit 
the established doctrine of cy pres. A lib- 
eralization of addition to, or substitute for 
cy pres is not without respectable support. 
Professor Kenneth Karst in "The Effi- 
ciency of the Charitable Dollar: An Un- 
filled State Responsibility," 73 
Harv.L.Rev. 433 (1960) suggested that the 
doctrine of cy pres be expanded to permit 
the courts to redirect charitable grants if 
the purpose had become "obsolete, or use- 
less, or prejudicial to the public welfare, or 
are insignificant in comparison with the 
magnitude of the endowment. . ." quoting 
from the Nathan Report (of the British 
Committee on the Law and Practice Re- 
lating to Charitable Trusts, Cmd. 8710, 
1952) quoting the Scotland Education Act 
1946, 9-10 Geo. 6, ch. 72 § 119(b). The 
Uniform Act provision (A.CA. § 28-69- 
608(d)) is far less broad; it applies only to 
the release of restrictions on the gift un- 
der limited circumstances. 

New England courts apply a rather 
strict doctrine of separation of powers to 
deny legislative encroachment on judicial 
cy pres. The Act (A.CA. § 28-69-601 et 
seq.) is compatible with the New England 
cases because the final decision is in the 
courts. See City of Hartford v. Larrabee 
Fund Association, 161 Conn. 312, 288 
A.2d 71 (1971); Opinion of Justices, 101 
N.H. 531, 133 A.2d 792 (1957). 

No federal tax problems for the donor 
are anticipated by permitting release of a 
restriction. The donor has no right to 
enforce the restriction, no interest in the 
fund and no power to change the eleemo- 
synary beneficiary of the fund. He may 
only acquiesce in a lessening of a restric- 
tion already in effect. 



UNIFORM PRINCIPAL AND INCOME ACT 

(§ 28-70-101 ET SEQ.) 

Prefatory Note 
1962 Act 



In 1959 the National Conference of 
Commissioners on Uniform State Laws 
created a committee of its members to 
prepare a revision of the Uniform Princi- 
pal and Income Act which had been ap- 
proved by the Commissioners in 1931. 
Early in its deliberations the committee 
proposed to submit a revised Act rather 
than a series of correcting amendments to 
the existing Act. The committee submitted 
three different drafts of an Act to three 
separate annual conferences from 1960 to 
1962. In the latter year the final draft of 
the Uniform Revised Principal and In- 
come Act was approved by the Commis- 
sioners and later was approved by the 
American Bar Association. 

Request for revision of the old Act came 
from several sources, particularly from 
trustees who found it difficult to adminis- 
ter trusts under the older Act due to the 
development of new forms of investment 
property for trustees. This new develop- 
ment was especially true in the field of 
corporate distributions and also in the 
holding of mineral resources as a trust 
investment. The revised Act provides as 
did the original Act that the settlor's in- 
tent is the guiding principle which should 
control the disposition of all receipts. But 
settlors have not always foreseen the mul- 
titude of problems which may have to be 
faced and even draftsmen have found it 
difficult to foresee all the possible kinds of 
receipts and disbursements. It is impor- 
tant, therefore, to set forth some clear and 
uniform standards to assist those to whom 
the power of decision has been committed, 
that is, the trustees, and this Act attempts 
to provide these standards. 

The aim of the revised Act is simplicity 
and convenience of administration of the 
estate. Of course, fairness to all beneficia- 
ries both present and future has also been 
considered. Because simplicity and conve- 
nience were a primary aim of the revised 
Act, the revised Act unlike the original Act 
is made applicable to all trusts and es- 



tates whether in existence at the time the 
revised Act becomes law or not. A trustee 
who administers several trusts, it was 
thought, would have difficulty attempting 
to administer the various trusts under 
different rules for distribution of receipts 
and allocation of disbursements and it 
was thought better, therefore, to make the 
Act applicable to all trusts. The original 
Act had no section treating with income 
earned during administration of a dece- 
dent's estate. Several years before it was 
decided to revise the Uniform Act the 
Commissioners had promulgated an 
amendment to the original Act dealing 
with this problem and this amendment is 
in substance carried forward into the re- 
vised Act. 

The original Act followed the so-called 
"Massachusetts Rule" of awarding cash 
dividends on corporate stock to income 
and stock dividends to principal, thereby 
rejecting the Pennsylvania Rule or some 
variation of it requiring apportionment 
between the two funds. The revised Act 
continues to follow the Massachusetts 
Rule but provides for some newer prob- 
lems which have arisen since the original 
Act was promulgated. Thus provision is 
now made for corporate distributions pur- 
suant to a court decree such as a divesti- 
ture order in an anti-trust suit. Provision 
is also made for treatment of the distribu- 
tions of a regulated investment company 
or real estate investment trust. Since the 
original Act was promulgated develop- 
ment has occurred in methods of issuing 
bonds, notably the discount type of bond 
such as the Series E bond of the United 
States government and provision had 
been made for allocating the increment in 
value between principal and income. 
When the various states considered and 
adopted the original Act there were a lot of 
changes made in the section concerning 
disposition of natural resources. The re- 
vised Act attempts to collect the most 
common of these variations and provides 
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for an allocation of natural resources sub- 
stantially different from that provided in 
the original Act but not substantially dif- 
ferent from the rules adopted in many of 
the states producing natural resources. 
Because of the difficulty of apportioning 
receipts from extraction of natural re- 
sources among the income and principal 
beneficiaries it is provided in the revised 
Act that an arbitrary allocation should 
occur, that is, 271/2% of the gross receipts 
shall be added to the principal as a "de- 
pletion reserve," and the balance should 
be payable to the income beneficiary. At- 
tempts to apportion the receipts on the 
relation of the amount of minerals ex- 
tracted to the amount of minerals remain- 
ing in the ground have proved difficult of 



calculation and this method of allocation 
was accordingly rejected in favor of sim- 
plicity. 

While the revised Act continues to deal 
specifically with a number of subjects as 
did the original Act, the revised Act also 
contains a "catchall" providing for disposi- 
tion of receipts where there is no specific 
section in the Act dealing with the alloca- 
tion. A form of "prudent man" rule has 
been adopted to handle this situation. 

The Act, therefore, sets forth simple and 
workable rules of administration which 
are believed to be consistent with the 
wishes of settlors upon the subject treated 
unless the settlor specifically provides for 
a different treatment in his own trust 
instrument. 



UNIFORM CUSTODIAL TRUST ACT 
(A.C.A. § 28-72-401 ET SEQ.) 

Prefatory Note 



This Uniform Act (A.CA. § 28-72-401 
et seq.) provides for the creation of a 
statutory custodial trust for adults to be 
governed by the provisions of the Act 
(ACA. § 28-72-401 et seq.) whenever 
property is delivered to another "as custo- 
dial trustee under the (Enacting state) 
Uniform Custodial Trust Act." The provi- 
sions of this Act (ACA. § 28-72-401 et 
seq.) are based on trust analogies to con- 
cepts developed and used in establishing 
custodianships for minors under the Uni- 
form Transfers to Minors Act (UTMA) 
(ACA. § 9-26-201 et seq.). The Custodial 
Trust Act (A.C.A. § 28-72-401 et seq.) is 
designed to provide a statutory standby 
inter vivos trust for individuals who typi- 
cally are not very affluent or sophisti- 
cated, and possibly represented by attor- 
neys engaged in general rather than 
specialized estate practice. The most fre- 
quent use of this trust would be in re- 
sponse to the commonly occurring need of 
elderly individuals to provide for the fu- 
ture management of assets in the event of 
incapacity. The statute (A.CA. § 28-72- 
401 et seq.) will also be available for 
accomplishing distribution of funds by 
judgment debtors and others to incapaci- 
tated persons for whom a conservator has 
not been appointed. Since this Act (A.CA. 
§ 28-72-401 et seq.) allows any person, 
competent to transfer property, to create 
custodial trusts for the benefit of them- 
selves or others, with the beneficial inter- 
est in custodial trust property in the ben- 
eficiary and not in the custodial trustee, 
its potential for use is extensive. Although 
the most frequent use probably will be by 
elderly persons, it is also available for a 
parent to establish a custodial trust for an 
adult child who may be incapacitated; for 
adult persons in the military, or those 
leaving the country temporarily, to place 
their property with another for manage- 
ment without relinquishing beneficial 
ownership of their property; or for young 
people who have received property under 
the Uniform Transfers to Minors Act 



(A.C.A. § 9-26-201 et seq.) to continue a 
custodial trust as adults in order to obtain 
the benefit and convenience of manage- 
ment services performed by the custodial 
trustee. 

This Act (ACA. § 28-72-401 et seq.) 
follows the approach taken by the Uni- 
form Transfers to Minors Act (ACA. § 9- 
26-201 et seq.) and allows any kind of 
property, real or personal, tangible or in- 
tangible, to be made the subject of a trans- 
fer to a custodial trustee for the benefit of 
a beneficiary. However, the most typical 
transaction envisioned would involve a 
person who would transfer intangible 
property, such as securities or bank ac- 
counts, to a custodial trustee but with 
retention by the transferor of direction 
over the property. Later, this direction 
could be relinquished, or it could be lost 
upon incapacity The objective of the stat- 
ute (A.C.A. § 28-72-401 et seq.) is to pro- 
vide a simple trust that is uncomplicated 
in its creation, administration, and termi- 
nation. The potential for tax problems is 
minimized by permitting the beneficiary 
in most instances to retain control while 
the beneficiary has capacity to manage 
the assets effectively. The statute (A.CA. 
§ 28-72-401 et seq.) contains an asset 
specific transfer provision that it is be- 
lieved will be simple to use and will gain 
the acceptance of the securities and finan- 
cial industry. A simple transfer document, 
examples of which are set forth in the Act 
(A.C.A. § 28-72-401 et seq.), and a receipt 
from the custodian, also in the Act (ACA. 
§ 28-72-401 et seq.), would provide for 
identification of beneficiaries or 
distributees upon death of the beneficiary. 
Protection is extended to third parties 
dealing with the custodian. Although the 
Act is patterned on the Uniform Transfers 
to Minors Act (A.CA. § 9-26-201 et seq.) 
and meshes into the Uniform Probate 
Code, it is appropriate for enactment as 
well in states which have not adopted 
either UTMA (A.CA. § 9-26-201 et seq.) 
or the UPC. 
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An adult beneficiary, who is not incapac- 
itated, may: (1) terminate the custodial 
trust on demand (Section 2(e)) (A.C.A. 
§ 28-72-402(e)); (2) receive so much of the 
income or custodial property as he or she 
may request from time to time (Section 
9(a)) (A.C.A. § 28-72-409(a)); and (3) give 
the custodial trustee binding instructions 
for investment or management (Section 
7(b)) (A.C.A. § 28-72-407(b)). In the ab- 
sence of direction by the beneficiary, who 
is not incapacitated, the custodial trustee 
manages the property subject to the stan- 
dard of care that would be observed by a 
prudent person dealing with the property 
of another and is not limited by other 
statutory restrictions on investments by 
fiduciaries. (Section 7) (A.C.A. § 28-72- 
407). 

A principal feature of the Custodial 
Trust under this Act (A.C.A. § 28-72-401 
et seq.) is designed to protect the benefi- 
ciary and his or her dependents against 
the perils of the beneficiary's possible fu- 
ture incapacity without the necessity of a 
conservatorship. Under Section 10 (A.C.A. 
§ 28-72-410), the incapacity of the benefi- 
ciary does not terminate (1) the custodial 
trust, (2) the designation of a successor 
custodial trustee, (3) any power or author- 
ity of the custodial trustee, or (4) the 
immunities of third persons relying on 
actions of the custodial trustee. The cus- 
todial trustee continues to manage the 
property as a discretionary trust under 
the prudent person standard for the ben- 
efit of the incapacitated beneficiary. 

Means of monitoring and enforcing the 
custodial trust include provisions requir- 
ing the custodial trustee to keep the ben- 
eficiary informed, requiring accounting by 
the custodial trustee (Section 15) (A.C.A. 
§ 28-72-415), providing for removal of the 
custodial trustee (Section 13) (A.C.A. 



§ 28-72-413), and the distribution of the 
assets on termination of the custodial 
trust (Section 17) (A.C.A. § 28-72-417). 
The custodial trustee is protected in Sec- 
tion 16 (A.C.A. § 28-72-416) by the stat- 
utes of limitation on proceedings against 
the custodial trustee. 

Transactions with the custodial trustee 
should be executed readily and quickly by 
third parties because their rights and pro- 
tections are determined by the Act (A.C.A. 
§ 28-72-401 et seq.) and a third party 
acting in good faith has no need to deter- 
mine the custodial trustee's authority to 
bind the beneficiary with respect to prop- 
erty and investment matters. (Section 11) 
(A.C.A. § 28-72-411). The Act (A.C.A. 
§ 28-72-401 et seq.) generally limits the 
claims of third parties to recourse against 
the custodial property, with the benefi- 
ciary insulated against personal liability 
unless he or she is personally at fault and 
the custodial trustee is similarly insulated 
unless the custodial trustee is personally 
at fault or failed to disclose the custodial 
capacity when entering into a contract 
(Section 12) (A.C.A. § 28-72-412). 

As a consequence of the mobility of our 
population, particularly the mature per- 
sons who are most likely to utilize this Act 
(A.C.A. § 28-72-401 et seq.), uniformity of 
the laws governing custodial trusts is 
highly desirable, and the Act (A.C.A. § 28- 
72-401 et seq.) is designed to avoid conflict 
of laws problems. A custodial trust created 
under this Act (A.C.A. § 28-72-401 et seq.) 
remains subject to this Act despite a sub- 
sequent change in the residence of the 
transferor, the beneficiary, or the custodial 
trustee or the removal of the custodial 
trust property from the state of original 
location. (Section 19) (A.C.A. § 28-72- 
419). 



Comment to § 1 (A.C.A. § 28-72-401) 



(1) (A.C.A. § 28-72-401(1)) "Adult" is a 
person 18 years of age for the purpose of 
custodial trusts. The result of this is that 
a person 18 years of age will be eligible to 
be a custodial trustee under this Act, 
although he or she may not be eligible 
under UTMA since minor custodianships 
under UTMA may run to age 21 and the 
minor could in some cases be older than 
the custodian. As the Comments under 



Section 1 of UTMA explain, the age of 21 
was retained under that Act because the 
Internal Revenue Code continues to per- 
mit a "minority trust" under Section 
2053(c), to continue in effect until age 21 
and because it was believed that most 
transferors creating trusts or 
custodianships for minors would prefer to 
retain the property under management 
for the benefit of the young person as long 
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as possible. The difference has little or no 
practical consequence and serves the pur- 
pose of each Act. 

(3) (A.C.A. § 28-72-401(3)) "Conserva- 
tor" is denned broadly to permit identifi- 
cation of a person functioning as a conser- 
vator. 

(4) (A.C.A. § 28-72-401(4)) "Court" 

means court. Here the likelihood 

is that most states would utilize the same 
court, e.g., the probate court, that deals 
with conservators and estates. 

(5 and 6) (A.C.A. § 28-72-401(5) and (6)) 
The terms "custodial trust property" and 
"custodial trustee," are used throughout to 
identify clearly the statutory trust prop- 
erty and trustee under this Act (A.C.A. 
§ 28-72-401 et seq.). The statutory trust 
concept is used throughout the Act. 

(7) (A.C.A. § 28-72-401(7)) A definition 
of guardian has been included and is 
based on the Uniform Probate Code Sec- 
tion 5-103(6). 

(8) (A.C.A. § 28-72-401(8)) A definition 
of incapacitated has been included, for the 
purpose of this Act (A.C.A. § 28-72-401 et 
seq.), because incapacity of the beneficiary 



converts the trust from a revocable trust 
to a discretionary trust. The definition is 
taken from the Uniform Probate Code 
Section 5-40 1(c) relating to the person 
who is unable to manage property. Com- 
pare Uniform Probate Code Section 
5-103(7). Note that Section 10(a)(ii) 
(A.C.A. § 28-72-410(a)(ii)) permits a 
transferor to direct that the trust shall be 
administered as one for an incapacitated 
person. Section 10 (A.C.A. § 28-72-410) 
deals specifically with the determination 
of incapacity. 

(10) (A.C.A. § 28-72-410) The benefi- 
ciary's family is broadly defined to identify 
persons who may have standing to seek 
judicial intervention or accounting (Sec- 
tions 13 and 15) (A.C.A. §§ 28-72-413 and 
28-72-415). 

(11) (A.C.A. § 28-72-411) The defini- 
tion of a person is taken from the Uniform 
Probate Code Section 1-201(29). 

(12) (A.C.A. § 28-72-412) Personal rep- 
resentative is broadly defined and the 
definition reflects that in the Uniform 
Probate Code Section 1-201(30). 



Comment to § 2 (A.CA § 28-72-402) 



Section 2 (A.C.A. § 28-72-402) is the 
principal provision authorizing the cre- 
ation of a custodial trust and utilizes the 
concept of incorporation by reference 
when the transferee or titleholder of prop- 
erty is designated as custodial trustee 
under the Act (A.C.A. § 28-72-401 et seq.). 
Section 2 (A.C.A. § 28-72-402) sets forth 
the general effect of such a transfer. Sec- 
tion 18 (A.C.A. § 28-72-418) provides 
forms which satisfy the requirements of 
this section (A.C.A. § 28-72-402) and 
identifies customary methods of transfer- 
ring assets to create a custodial trust. 

Section 2(a) (A.C.A. § 28-72-402(a)) 
provides that a trust may be created by 
transfer to another for the benefit of the 
transferor or another. This is expected to 
be the most common way in which a 
custodial trust would be created. How- 
ever, a custodial trust may also be created 
by declaration of trust by the owner of 
property to hold it for the benefit of an- 
other as is provided in Section 2(b) (A.C.A. 
§ 28-72-402(b)). A declaration in trust by 
the owner of property for the sole benefit 
of the owner is not contemplated by this 
Act (A.C.A. § 28-72-401 et seq.) because 



such an attempt may be considered inef- 
fective as a trust due to the total identity 
of the trustee and beneficiary. However, 
the doctrine of merger would not preclude 
an effective transfer under this Act 
(A.C.A. § 28-72-401 et seq.) for the benefit 
of the transferor and one or more other 
beneficiaries. See Section 6 (A.C.A. § 28- 
72-406). 

A custodial trust could be created by the 
exercise of a valid power of attorney or 
power of appointment given by the owner 
of property as one of the transfers "consis- 
tent with law." 

These alternatives permit the major 
uses of the custodial trust to be accom- 
plished expeditiously. For example, an 
older person, wishing to be relieved of 
management of property may transfer 
property to another for benefit of the 
transferor or of the transferor's spouse or 
child. The declaration may be used to 
establish a trust of which the owner is 
trustee to continue management of the 
property for benefit of another, such as a 
spouse or child. The trust may include a 
provision for distribution of assets re- 
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maining at the beneficiary's death directly 
to a named distributee. 

This Act (A.C.A. § 28-72-401 et seq.) 
does not preclude the creation of trusts 
under existing law, statutory or nonstatu- 
tory, but is designed to facilitate the cre- 
ation of simple trusts incorporating the 
provisions of this Act (A.C.A. § 28-72-401 
et seq.). The written transfer or declara- 
tion "consistent with law" requires that 
the formalities of the transfer of particu- 
lar property necessary under other law 
will be observed, e.g., if land is involved, 
the requirements of a proper deed and 
recording must be satisfied. 

Section 2(c) (A.C.A. § 28-72-402(c)) pro- 
vides for the retention of the beneficial 
interest in the custodial trust property in 
the beneficiary and, of course, not in the 
custodial trustee. The extensive control 
and benefit in the beneficiary who is not 
incapacitated maintains the simplicity of 
the trust and avoids tax complexity. The 
custodial trustee is given the title to the 
property and authority to act with regard 
to the property only as is authorized by 
the statute. The custodial trustee's powers 
are enumerated in Section 8 (A.C.A. § 28- 
72-408). 

Section 2(e) (A.C.A. § 28-72-402(e)) 
gives the adult beneficiary, who is not 
incapacitated, the power to terminate the 
custodial trust at any time during his or 
her lifetime. This power of termination 
exists in any beneficiary who is not inca- 
pacitated whether the beneficiary was or 
was not the transferor. A beneficiary may 
be determined to be incapacitated or the 
transferor may designate that the trust is 
to be administered as a trust for an inca- 
pacitated beneficiary under Section 10 
(A.C.A. § 28-72-410), in which event the 
beneficiary does not have the power to 
terminate. However, the designation of 



incapacity by the transferor can be modi- 
fied by the trustee or the court by reason 
of changed circumstances pursuant to 
Section 10 (A.C.A. § 28-72-410). The Act 
precludes (A.C.A. § 28-72-401 et seq.) ter- 
mination by exercise of a durable power of 
attorney if the beneficiary is incompetent 
(Section 7(f)) (A.C.A. § 28-72-407(f». If 
the donor prefers not to permit the bene- 
ficiary the power to terminate or to desig- 
nate the beneficiary as incapacitated un- 
der Section 10 (A.C.A. § 28-72-410), an 
individually drafted trust outside the 
scope of this Act (A.C.A. § 28-72-401 et 
seq.) would seem appropriate. 

Upon termination of a custodial trust, 
the custodial trust property must be dis- 
tributed as provided in Section 17 (A.C.A. 
§ 28-72-417). 

A transfer under this Act (A.C.A. § 28- 
72-401 et seq.) is irrevocable except to the 
extent the beneficiary may terminate it. 
Hence, a transfer to a trustee for benefit of 
a person other than the transferor is not 
revocable by the transferor. If a power of 
revocation were retained by the trans- 
feror, that would be a trust outside the 
scope of this Act (A.C.A. § 28-72-401 et 
seq.) and enforceable under general law 
pursuant to subsection 2(h) (A.C.A. § 28- 
72-402(h)). 

This Act (A.C.A. § 28-72-401 et seq.) 
does not provide for protection of the cus- 
todial trust assets from the claims of cred- 
itors of the beneficiary, whether those are 
general or governmental creditors. Other 
laws of the state remain unaffected. In 
this regard, unusual problems of handi- 
capped persons and the coordination of 
resources and state or federal services call 
for special provision and planning outside 
the scope of this Act (A.C.A. § 28-72-401 
et seq.). 



Comment to § 3 (A.CA § 28-72-403) 



This section (A.C.A. § 28-72-403) per- 
mits a future custodial trustee to be des- 
ignated to receive property for the benefi- 
ciary of a custodial trust to be effective 
upon the occurrence of a future event or 
transfer. To accommodate changes in cir- 
cumstances during the passage of time, 
one or more successors or substitute cus- 
todial trustees can also be designated. The 
designation of the future custodial trustee 



and the beneficiary can be made in an 
instrument which is revocable or irrevoca- 
ble depending upon the nature of the 
transaction or transfer. Any person desig- 
nated as a future custodial trustee may 
decline to serve before the transfer occurs 
or may resign under Section 13 (A.C.A. 
§ 28-72-413) after the transfer. 

The source of this section (A.C.A. § 28- 
72-403) is Section 3 of UTMA. 
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The enacting state's rule against perpe- 
tuities may limit or affect the creation of a 
custodial trust upon the occurrence of a 
future event, but because the use of a 



custodial trust usually contemplates dis- 
positions for the benefit of living persons, 
perpetuity problems should rarely arise. 



Comment to § 4 (A.C.A. § 28-72-404) 



Although a custodial trust is created by 
a transfer that satisfies Section 2 (A.C.A. 
§ 28-72-402) of the Act, the responsibility 
and obligations upon the trustee do not 
arise until the trustee has accepted the 
transfer. This detailed section is included 
to call the attention of the parties to the 
effective receipt and acceptance by the 
custodial trustee. Once a custodial trustee 
accepts the transfer of the custodial trust 
property, the custodial trustee assumes 
the obligation of a custodial trustee under 
this Act (A.C.A. § 28-72-401 et seq.). The 
acceptance can be expressed or implied, 



but it is recommended that the written 
acceptance provided for in Section 4(b) 
(A.C.A. § 28-72-404(b)) be utilized. By the 
acceptance the custodial trustee submits 
to the personal jurisdiction of the courts of 
the enacting state for the purpose of the 
custodial trust, despite subsequent reloca- 
tion of the parties or of the custodial trust 
property. The principal sources of these 
provisions are Sections 8 and 9 of UTMA 
(A.C.A. §§ 9-26-208 and 9-26-209) and the 
analogous provisions under the Uniform 
Probate Code, Sections 3-602, 5-208, 
5-307, 7-103. 



Comment to § 5 (A.C.A. § 28-72-405) 



This section (A.C.A. § 28-72-405) is in 
the nature of a facility-of-payment provi- 
sion that permits persons owing money to 
an incapacitated individual to discharge a 
fixed obligation by a payment to a custo- 
dial trustee under this Act (A.C.A. § 28- 
72-401 et seq.). The section (A.C.A. § 28- 
72-405) does not authorize the custodial 
trustee to settle claims for disputed 
amounts but only to acknowledge an effec- 
tive receipt of property paid or delivered. 



It is based primarily on Sections 6 and 7 of 
UTMA (A.C.A. §§ 9-26-206 and 9-26-207) 
and includes the protections of Section 8 
of UTMA (A.C.A. § 9-26-208) as well. It 
permits a custodial trust to be established 
as a substitute for a conservatorship to 
receive payments due an incapacitated 
individual. Also, see Section 11 (A.C.A. 
§ 28-72-411), which protects transferors 
and other third parties dealing with the 
custodial trustee. 



Comment to § 6 (A.C.A. § 28-72-406) 



This act (A.C.A. § 28-72-401 et seq.), 
unlike UTMA(A.C.A. § 9-26-201 et seq.), 
does not preclude a custodial trust for 
more than one beneficiary. Adult persons 
creating custodial trusts are likely to set 
up custodial trusts in various forms, e.g., 
parents may wish to set up a custodial 
trust for their children or for themselves, 
then for a spouse, etc. However, the inter- 
ests of each beneficiary are separate and 
the custodial trustee is obligated under 
subsection (c) (A.C.A. § 28-72-406(c)) to 



account separately to each beneficiary for 
administration of the beneficiary's inter- 
est in the custodial trust. 

Subsection (b) (A.C.A. § 28-72-406(b)) 
allows a custodial trustee who is adminis- 
tering multiple custodial trusts for the 
same beneficiary to administer the custo- 
dial trusts as a single custodial trust. For 
example, if multiple trusts are created for 
an incapacitated beneficiary, the custodial 
trustee can administer them as a single 
custodial trust. 



COMMENTARIES 



543 



Comment to § 7 (A.C.A. § 28-72-407) 



Subsection (b) (A.C.A. § 28-72-407(b)) 
restates and confirms the control by the 
beneficiary who is not incapacitated. How- 
ever, the trustee has a reasonable obliga- 
tion to act when the beneficiary has not 
directed him. Under Sections 9 and 10 
(A.C.A. §§ 28-72-409 and 28-72-410), 
when a beneficiary becomes incapaci- 
tated, the custodial trust becomes a dis- 
cretionary trust and the trustee is subject 
to the control of the statute and not the 
beneficiary's direction. The custodial 
trustee is subject to the usual trustee's 
standard as taken from Section 7-302 of 



the Uniform Probate Code. The statute 
also imposes a slightly higher standard on 
professional fiduciaries acting under the 
statute. Otherwise, much of this section 
(A.C.A. § 28-72-407) is taken from Sec- 
tion 12 of UTMA (A.C.A. § 9-26-212). 
Whenever recordable assets, such as land, 
are in the custodial trust, the trustee 
would be expected to record title to the 
asset. The section (A.C.A. § 28-72-407) is 
entitled "general duties" because there are 
additional specific duties identified in 
other sections such as Section 9 (A.C.A. 
§ 28-72-409). 



Comment to § 8 (A.C.A. § 28-72-408) 



This section (A.C.A. § 28-72-408) is 
taken from Section 13 of UTMA (A.C.A. 
§ 9-26-213). It grants the trustee very 
broad powers over the property, subject, 
however, to the Prudent Person Rule and 
to the obligations set out in the Act (A.C.A. 
§ 28-72-401 et seq.). An alternative ap- 
proach to subsection (a) (A.C.A. § 28-72- 



408(a)) that might be taken by an enact- 
ing state is to refer to the existing statutes 
granting powers to a trustee, such as the 
Uniform Trustee's Powers Act. For exam- 
ple: [(a) A custodial trustee has the powers 
of a trustee under the Uniform Trustee's 
Powers Act.] 



Comment to § 9 (A.C.A. § 28-72-409) 



This section (A.C.A. § 28-72-409) pro- 
vides that the custodial trustee is obli- 
gated to follow the directions of the bene- 
ficiary who is not incapacitated in paying 
over or expending custodial trust prop- 
erty. If the beneficiary is incapacitated, 
this section (A.C.A. § 28-72-409) imposes 
duties on the custodial trustee to apply 
funds for the beneficiary similar to those 
imposed on custodians for minors under 
Section 14 of UTMA (A.C.A. § 9-26-214). 
In addition, however, subsection (b) 
(A.C.A. § 28-72-409(b)) authorizes a cus- 
todial trustee to pay over or expend cus- 
todial trust property for the use and ben- 
efit of the incapacitated beneficiary's 
dependents who were supported by the 
beneficiary at the time the beneficiary 
became incapacitated or for whom there is 
a legal obligation to support. 

The use-and-benefits standard for the 
expenditure of custodial property is in- 
tended to avoid any implication that the 
custodial trust property can be used only 
for the required support of the incapaci- 
tated beneficiary. 



Subsection (c) (A.C.A. § 28-72-409(c)) 
allows a custodial trustee to maintain a 
bank account, of an amount reasonable 
under the circumstances, with the benefi- 
ciary whereby both the beneficiary and 
the custodial trustee may write checks on 
the account. This may be used as one 
method of making money available for the 
beneficiary's personal needs. Many inca- 
pacitated persons, unable to manage busi- 
ness affairs, are still competent to pay 
personal expenses. This type of arrange- 
ment would be important to them. A cus- 
todial trustee should maintain, of course, 
a separate bank account for use in man- 
aging the custodial trust property and 
investments. 

An alternative approach might be taken 
to this section that refers to the distribu- 
tive powers of a conservator under the 
laws of the enacting state, in the event 
that state should prefer that incorpora- 
tion by reference. For example: [The cus- 
todial trustee has the distributive powers 
of a conservator under the Uniform Pro- 
bate Code.] 
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Comment to § 10 (A.C.A. § 28-72-410) 



This (A.C.A. § 28-72-410) is one of the 
more important sections of the Act (A.C.A. 
§ 28-72-401 et seq.) under which the cus- 
todial trustee may determine that the 
beneficiary is incapacitated so the trust 
will change from one subject to the control 
of the beneficiary to a discretionary trust 
for the beneficiary. Subsection (b) (A.C.A. 
§ 28-72-410(b)) allows the custodial 
trustee to determine that the beneficiary 
is incapacitated provided the determina- 
tion is based upon the certificate of the 
beneficiary's physician, the prior direction 
or authority of the beneficiary, or other 
reasonable evidence. That authority could 
be evidenced, for example, by a durable 
power of attorney executed by the benefi- 
ciary prior to becoming incapacitated even 
though that power of attorney is not oth- 
erwise effective to control management or 
termination of the custodial trust. Such a 
durable power of attorney could be given 
to a child, spouse, friend, or other trusted 
individual. In addition, specific authority 
is provided in subsection (d) (A.C.A. § 28- 
72-410(d)) for the beneficiary, the custo- 
dial trustee, or other interested person to 
seek a declaration from the court as to the 
capacity of the beneficiary for the pur- 
poses of this Act. This is important to the 
custodial trustee, as his duties and re- 
sponsibilities change on the event of the 
beneficiary's incapacity. 



This section (A.C.A. § 28-72-410) is not 
a proceeding for the appointment of a 
conservator, and it is not contemplated 
that such a declaration would lead to 
court appointment of a conservator or 
guardian unless other factors would war- 
rant such appointment. The existence of a 
comprehensive and well-managed custo- 
dial trust would be one factor that would 
tend to avoid the necessity for the appoint- 
ment of a conservator or guardian of the 
estate. 

This section (A.C.A. § 28-72-410) also 
does not provide a proceeding to attack 
the legal competence of a transferor in 
setting up a trust under Section 2 (A.C.A. 
§ 28-72-402). Rather, Section 10 (A.C.A. 
§ 28-72-410) relates to a management 
matter in a validly established custodial 
trust. 

Subsection (f) (A.C.A. § 28-72-410(0) 
provides that the incapacity of the benefi- 
ciary does not terminate the custodial 
trust. If the beneficiary becomes incapac- 
itated, the authority of the custodial 
trustee continues and the custodial 
trustee must follow the statutory provi- 
sions of the Act (A.C.A. § 28-72-401 et 
seq.) relating to managing custodial trusts 
for incapacitated individuals. 



Comment to § 11 (A.C.A. § 28-72-411) 



This section (A.C.A. § 28-72-411) is 
based upon Section 16 of the UTMA 
(A.C.A. § 9-26-216) and protects third 



persons who deal in good faith with the 
custodial trustee. 



Comment to § 12 (A.C.A. § 28-72-412) 



This section (A.C.A. § 28-72-412) is pat- 
terned after Section 17 of the UTMA 
(A.C.A. § 9-26-217) and that section in 
turn was based upon Sections 5-428 and 
7-306 of the Uniform Probate Code limit- 
ing the liability of conservators and trust- 
ees. See also Restatement of Trusts, 2d, 
Sections 265 and 277. The effect of this 
section (A.C.A. § 28-72-412) is to limit the 
claims of third parties to recourse against 
custodial trust property as both the custo- 
dial trustee and the beneficiary are pro- 
tected from personal liability absent per- 



sonal fault on their part. This section 
(A.C.A. § 28-72-412) does not alter the 
obligations between the custodial trustee 
and the beneficiary arising out of the 
administration of the estate and the ac- 
counting for that administration. 

There may be cases in which a custodial 
trustee or beneficiary may have a right to 
possession of custodial trust property and 
may insure against liability arising out of 
possession or control of the property as a 
named insured, e.g., under homeowner's 
or automobile liability insurance. In such 
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a case, the beneficiary should be permit- 
ted as a party defendant under subsection 
(d) (A.C.A. § 28-72-412(d)) but only to the 



extent of the protection of the liability 
insurance. 



Comment to § 13 (A.C.A. § 28-72-413) 



This section (A.C.A. § 28-72-413) fol- 
lows many of the provisions of Section 18 
of UTMA (A.C.A. § 9-26-218) with some 
substantive changes. It is designed to ac- 
commodate in a single section the circum- 
stances in which a custodial trustee would 
be replaced by another custodial trustee. 
Under subsection (b) (A.C.A. § 28-72- 
413(b)), if the beneficiary is incapacitated, 
a custodial trustee who resigns must give 
written notice to both the beneficiary and 
the beneficiary's conservator if one exists. 
Under subsection (c) (A.C.A. § 28-72- 
413(c)), a beneficiary who is not incapaci- 
tated may designate, without limitation, a 
successor custodial trustee. If, however, 
the beneficiary fails to act or is incapaci- 
tated, the procedure to be followed is very 
similar to that found in UTMA (A.C.A. 
§ 9-26-201 et seq.) except that the 



nonincapacitated beneficiary has 90 days 
to act and if the beneficiary has no conser- 
vator or if the conservator declines to act, 
the custodial trustee may eventually des- 
ignate a successor custodial trustee. 

Under subsection (f) (A.C.A. § 28-72- 
413(f)), the beneficiary, whether or not 
incapacitated, can petition the court to 
remove the custodial trustee for cause and 
to designate a successor trustee, or the 
court may require the custodial trustee to 
give bond or other appropriate relief. 

This section (A.C.A. § 28-72-413), un- 
like Section 18 of UTMA (A.C.A. § 9-26- 
218), does not give the custodial trustee 
the general power to designate a successor 
custodial trustee but rather limits that 
power to the situation in which the proce- 
dure for designating successor custodial 
trustees by others has been exhausted. 



Comment to § 14 (A.C.A. § 28-72-414) 



This section (A.C.A. § 28-72-414) fol- 
lows the pattern of Section 15 of the 
UTMA (A.C.A. § 9-26-215) except it does 
subject the arrangements for payment of 
expenses, compensation, and bond to pro- 
visions in the custodial trust instrument 
or agreement of the beneficiary or court 
order. 

AsinUTMA(A.C.A.§ 9-26-201 et seq.), 
the provisions with regard to compensa- 
tion are designed to avoid imputed com- 



pensation to the custodian who waives 
compensation and also to avoid the accu- 
mulation of claims for compensation until 
the termination of the custodial trust. 
Although the ability to control these mat- 
ters by the trust instrument or agreement 
of the beneficiary seems to be implied, as 
was assumed in UTMA (A.C.A. § 9-26- 
201 et seq.), it is here expressly stated 
because of the possibility of informal ar- 
rangements with persons as trustees. 



Comment to § 15 (A.C.A. § 28-72-415) 



This section (A.C.A. § 28-72-415) re- 
quires that the custodial trustee inform 
the beneficiary of the initiation of the 
trust and provide reasonably current re- 
ports of the administration of the custo- 
dial trust to the beneficiary or the benefi- 
ciary's legal representative. Even though 
some custodial trustees may act infor- 
mally, it seems appropriate that both the 
trustee and the beneficiary be expected to 
exchange complete information concern- 
ing the administration of the trust at least 
once each year. In some cases, more fre- 
quent exchanges of information between 



the custodial trustee and beneficiary 
would be expected, e.g., when they use a 
bank account to which both have access. 
This is particularly true with regard to 
necessary information for tax reporting by 
the parties involved. This section (A.C.A. 
§ 28-72-415) assumes the usual mini- 
mum components of an account, i.e., as- 
sets and values at the beginning of the 
accounting period, receipts, and disburse- 
ments during the accounting period and 
assets and their values on hand or avail- 
able for distribution at the close of the 
accounting period. 



546 



UNIFORM CUSTODIAL TRUST ACT 



Subsection (a) (A.C.A. § 28-72-415(a)) 
identifies the necessary reports and ac- 
countings for the parties, and subsection 
(b) (A.C.A. § 28-72-415(b)) identifies a 
broad group of persons who may petition 
the court for an accounting by the custo- 
dial trustee or the custodial trustee's legal 
representative. Much of the section 
(A.C.A. § 28-72-415) is drawn from Sec- 



tion 19 of the UTMA (A.C.A. § 9-26-219) 
modified to fit the custodial trust. Subsec- 
tion (f) (A.C.A. § 28-72-415(f)) recognizes 
the inherent power of the court to instruct 
trustees and review their actions. This 
paragraph (A.C.A. § 28-72-415(0) is pat- 
terned after Uniform Probate Code Sec- 
tion 7-205. 



Comment to § 16 (A.C.A. § 28-72-416) 



In an effort to provide as comprehensive 
a statute as possible to inform the parties 
of substantially all of their obligations and 
rights, statutes of limitation are provided 
in this section (A.C.A. § 28-72-416). The 
limitations provided in this section 
(A.C.A. § 28-72-416) are derived from the 
Uniform Probate Code, Sections 1-106 
and 7-307, and from the Missouri Custo- 
dial Act. 

The nature of the limitations imposed 
by the section (A.C.A. § 28-72-416) are 
illustrated by the situation in which a 
custodial trustee is removed, resigns, or 
dies. If the former custodial trustee ac- 
counts as required under Section 13 
(A.C.A. § 28-72-413) on removal or resig- 
nation, or the deceased custodial trustee's 
personal representative accounts, the 



two-year limitation of subsection (a)(1) 
(A.C.A. § 28-72-416(a)(l)) applies. Should 
the former custodial trustee or the per- 
sonal representative fail to account, then, 
subsection (a)(2) (A.C.A. § 28-72- 
416(a)(2)) would apply to limit the time in 
which a proceeding to assert the claim 
could be commenced. This time would 
begin to run on the date the trust termi- 
nated. Of course, if the claim is one for 
fraud or concealment, the longer time lim- 
itation of subsection (b) (A.C.A. § 28-72- 
416(b)) would apply. In any event, should 
the beneficiary become incapacitated or 
die before the applicable time limitation 
had expired, the tolling provision of sub- 
section (c) (A.C.A § 28-72-416(c)) could 
postpone the time bar until two years 
after removal of the disability or death. 



Comment to § 17 (A.C.A. § 28-72-417) 



This section (A.C.A. § 28-72-417) con- 
trols distribution of the custodial trust 
property when the custodial trust is ter- 
minated under Section 2(e) (A.C.A. § 28- 
72-402(e)). It is designed to provide for 
efficient and certain distribution without 
judicial proceedings. Subsection (a)(3) 
(A.C.A. § 28-72-417(a)(3)) is an important 
provision for avoiding complications on 
distribution and provides that distribu- 
tion may be controlled first, by the direc- 
tion of the deceased beneficiary or second, 
by the custodial trust instrument (see 
Sections 2, 6 and 18) (A.C.A. §§ 28-72- 
402, 28-72-406, and 28-72-418) and, only 
if no effective prior designation for the 
payment or distribution of the property on 
the death of the beneficiary has been 
made, shall it pass through the beneficia- 
ry's estate. 

The direction to the custodial trustee by 
the beneficiary, who is not incapacitated, 



for distribution on termination of the cus- 
todial trust may be in any written form 
clearly identifying the distributee. For ex- 
ample, the following direction would be 
adequate under the statute: 

I, (name of beneficiary) 

hereby direct (name of trustee) as 

custodial trustee, to transfer and pay the 
unexpended balance of the custodial trust 
property of which I am beneficiary to 

as distributee on the termination 

of the trust at my death. In the event of 

the prior death of above named as 

distributee, I designate as distrib- 
utee of the custodial trust property. 



Receipt Acknowledged 
(signature) 



Signed 
(signature) 



Custodial Trustee Beneficiary 
Date Date 



COMMENTARIES 
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Comment to § 18 (A.CJL § 28-72-418) 



This section (A.C.A. § 28-72-418) 
largely follows Section 9 of UTMA (A.C.A. 
§ 9-26-209). It provides instructional de- 
tail for forms and methods of transferring 
assets that satisfy the requirements of the 
statute. Although many of the customary 
methods of transferring assets are identi- 
fied, these methods are not intended to be 
exclusive since any type of property that 
can be transferred by any legal means is 
intended to be within the scope of the 
statute, provided the requirements of Sec- 



tion 2 (A.C.A. § 28-72-402) are met. The 
method of transfer or conveyance appro- 
priate to the asset should be used, e.g, if 
land is involved, a deed or conveyance 
that satisfies the local requirements 
would be appropriate. In the effort to 
make the statute (A.C.A. § 28-72-401 et 
seq.) as self-contained and as fully explan- 
atory as possible these provisions for im- 
plementation are included in the statute 
rather than being appended or inserted in 
the Comments. 



Comment to § 19 (A.CJL § 28-72-419) 



This section (A.C.A. § 28-72-419) is de- 
signed to avoid confusion in the event a 



party or assets are removed from the 
state. 



